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CHAPTBR      THE      FIRST. 

OF  THE  REDRESS  OF  PRIVATE  WRONGS 

BY  THE   MERE   ACT   OF   THE  PARTIES. 

AT  the  opening  of  the{e  commentaries  *  munici« 
pal  law  was  in  general  defined  to  be,  <^  a  rule  of 
**  civil  condu£^,  prefcribed  by  the  fupreme  power 
*<  In  a  ftate^  commanding  what  is  right,  and 
*'  prohibiting  what  is  wrong  *."  From  hence  therefore  it 
followed,  that  the  primary  obje£ls  of  the  law  are  the  efta- 
blifhment  of  rights,  and  the  prohibition  of  wrongs.  And 
this  occafioned  ^  the  diftribution  of  thefe  collections  into  tW9 
j;eneral  heads ;  under  the  former  of  which  we  have  already 
conGdered  the  rigitj  that  were  defined  and  eftabliihed^  and 
under  the  latter  are  now  to  confider  the  wrougs  that  are  for* 
bidden  and  redrefled,  by  the  laws  of  J^j^laad. 

•  lotrod*  %%•  Braft.  /•  i.r.  3. 

^  SeMff'njttfiaf  }ubt»i  htm^at  U  fro-  «  Bo^  I.  ch.  X, 
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•  In  the  profecution  of  the  firft  of  Aefe  enquiries,  we  diftii^' 
guiflied  rights  into  two  forts  ;-.firft,  fuch  as  concern  or  sue 
annjCxed  to  the  pcribns  of  men,  and  are  then  cMcd  jura  per^ 
/onarum,  or  tie  rights  of  per/ofts :  whic^  together  with  the 
means  of  acquiring  and  lofing  them,  compofed  the  iiril  book 
of  thefe  commentaries:  apd, ..fecondly,  fuch  as  a  jnan.may 
acquire  over  external  objeOs,  or  things  unconnefted  with 
his  perfon,  which  are  calledyi^ra  rerum,  or  the  rights  of  things g 
and  thefe,  with  the  means  of  transferring  them  from  man  to 
man,  were  the  fubjefl  of  the  fecond  book.  I  am  now  there- 
fore to  proceed. to  the:  confideration  of  wrougs  ;  which  for  the 
moll  part  convey  to  us  an  idea  merely  negative,  as  being  no- 
tiling  e]/e4>ut  a  privation  of  right.  For  which  re^Jbn  it  was 
ncceflary,  that,  before  we  entered  at  all  into  the  difcuflion  of 
wrongs,  we  ihould  entertain  a  clear  and  diftinfl  notion  of 
rights :  the  contemplafioii  of  what  is  Jus  being  neceflariJy 
prior  to  what  may  be  termed  ittjuria,  and  the  definition  of 
fas  precedent  to  .that  of  n^/r 

Wrongs  are  divifible  into  two  forts  or  fpecies  y  priifate 
turqftgf,  and  public  nurongs^  The  former  are  an  infringement 
or  privation  of  the  private  or  civil  rights  belonging  to  indivi-^ 
duals,  conGdered  as  individuals;  and  are  thereupon  frequently 
termed  civil  injuries  :  the  latter  are  a  breach  and  violation  of 
public  rights  and  duties,  which  zffcGt  the  whole  community, 
iconfidered  as  a  community ;  and  are  di(lingui(hed  by  the 
*liar{hcr  appellation  of  crimes  and  nufdemcfnors.  To  inveftigate 
the  firft  of  thefe  fpecies  of  wrongs,  with  their  legal  remedies^ 
will  be  our  employment  in  the  prefent  book ;  and  the  other 
fpecies  will  be  referved  till  the  next  or  concluding  volume. 

.  .  The  more  eiic£lually  to  accompliih  the  redrefs  of  private 
.ixij^ies,  courts  of  juftice  are  inftitutcd  in  every  civilized  fo* 
ciety,  in  order  to  prote£l  the  weak  from  the  infults  of  the 
ftronger,  by  expounding  and  enforcing  thofe  laws,  by  which 
rights  are  defined,  and  wrongs  prohibited.  This  remedy  is 
therefore  principally  to' be  fought  by  application  to  thefe 
'  couru  t 
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cbufts  of  judice  $  that  is,  by  civil  fuit  or  d£ltofi.  For  which 
rcafcm  our  chief  employment  in  this  volume  will  be  to  con- 
lider  thci  redreis  of  private  wrongs,  hj/uit  or  aBicn  in  courts* 
But  as  there  are  certain  injuries  of  fuch  ai  nature,  that  fbme 
of  them  famiih  arid  others  require  a  mote  fpeedy  remedy,  than 
can  be  had  in  the  ordinary  forms  of  juftice,  there  is  allowed 
in  thofe  cafes  an  extrajudicial  or  eccentrical  kind  of  remedy; 
of  which  I  (hall  firft  of  all  treat,  before  I  conCder  the  feveral 
remedies  by  fuit :  and,  to  that  end,  (hall  diftribute  the  re« 
drefs  of  private  wrongs  into  three  feveral  fpecies ;  (irft,  that 
which  is  obtained  by  the  fuere  oB  of  the  parties  themfelves ; 
fecondly,  that  which  is  effe£led  by  the  mer€  aB  and  operation 
of  10*0) ;  and,  thirdly,  that  which  arifes  ftom/uit  or  aBion 
to  courts^  which  confifts  in  a  conjundion  of  the  other  two^ 
the  a&  of  the  parties  co-operating  with  the  z&  of  law. 

And,  firft,  of  that  redrcffs  of  private  injuries,  which  is  ob^ 
tsuned  by  the  mere  zGt  of  the  parties;  This  is  of  two  forts  i 
firft,  that  which  arifes  from  the  zGt  of  the  injured  party  only; 
slnd,  fecondly,  that  which  arifes  from  the  joint  a^  of  all  the 
parties  together :  both  which  I  (hall  confidef  in  their  ordei^t 

•  « 

Of  the  firft  fort,  or  that  which  arifes  from  the  fole  a£k  of 
the  injured  party,  is, 

I.  The  defence  of  on^s  felf,  or  th^  niiitual  and  reciprocal 
defence  oJf  fuch  as  ftand  ih  the  r^lationie  of  hulband  aiid  vifife^ 
parent  and  child,  mafter  and  fervant.  In  thefe  cafes,  if  the 
pany  himfelf,  or  any  of  thefc  his  relationsi  be  (brcifely  at- 
tacked in  his  pcrfdri  or  prdpetty,  it  is  liiiwfUl  for  him  td  repel 
force  by  force(i);  and  the  breach  of  the  jieace,  whith  hap^ 
pens^  is  chargeable  upon  him  only  wlio  began  the  zffrzf\  Tot 

d  1  Roll.  Abr.  $46.     1  H«wk.  P*  C  1 31. 


(1)  It  is  faid>  that  the  defence  of  his  fervant  is  not  i  fuffident 
juftification  in  an  a6iion  brooght  againft  the  nafter,  for  he  may 
niainuin  an  a^ion  for  the  lolii  bf  the  fetvice  of  his  fervant. 

^«/i.  407. 
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the  laW|  in  ibis  cafe,  ttfyeSts  the  plffioiis  of  the  human  miiid  $ 
and  (when  external  vioknceis  ofiered  to  a  man  hinddf,  ofr 
thofe  to  whom  he  beats  a  near  connefUon)  makes  it  lawfol 
in  him  to  do  himfeif  chat  immeifiate  juftice,  to  vfaich  he  is 
r    4     3  prompted  by  nature,  and  wUcb  no  prudential  motxres  aie 
ftrong  enough  to  rcflrain.    It  confiders,  that  the  (iatuic  pro- 
cefs  of  law  is  by  no  means  an  adequate  remedy  for  injuries 
accompanied  with  force;  iincc  it  is  impoflible  to iay,  to  what 
^wanton  lengths  of  rapine  or  cruelty  outrages  of  this  fort  might 
be  carried,  unlefs  it  were  permitted  a  man  immediately  to 
©ppofe  one  riolcnce  with  another.     Self-defence  therefore^ 
as  it  is  jadly  called  the  primary  law  of  nature,  fo  it  is  not» 
neither  can  it  be  in  fa£l,  taken  away  by  the  law  of  fociety* 
In  the  EngliOi    law  particularly  it  is  held  an  excufe  for 
Breaches  of  the  peace,  nay  eren  for  homicide  itfelf :  but  care 
muft  be  taken,  that  the  rcnftance  does  not  exceed  the  bounds 
of  mere  drfcnce  and  prevention ;  for  then  the  defender  would 
himfelf  Become  an  aggreflbr. 

II.  Recaption  or  rrprtfal  Is  another  fpecies  of  remedy  by 
the  mere  a£l  of  the  party  injured.     This  happens,  when  any 
one  hath  deprived  another  of  his  property  in  gdodsor  chattels 
pcrlbnal,  or  wrongfully  detains  one's  wife,  child,  or  ki^ 
vant ;  in  which  cafe  the  owner  of  the  goods,  and  the  huf- 
barid,  parent,  or  mafter,  may  lawfully  claim  and  retake  them^ 
wherever  ht  happens  to  find  tlicm ;  fo  :t  be  not  in  a  riotous 
manner,  or  attended  whh  a  breach  of  die  peace*.  The  rea- 
fon  for  tins  is  obvious ;  fince  it  may  frequently  happen  that 
the  owner  may  have  tliis  onTy  cppurtujiiry  of  doing  himfeif 
judice  :  his  goods  may  be  r^fterunrds  conveyed  away  or  de- 
ftroycd ;  and  his  wife,  children,  ©r  fcrvants,  concealed  or 
carried  out  of  hlsrench^  if  he  h.;d  no  fpccdicr  remedy  than 
the  ordinary  procefs  of  law.     If  therefore  he  can  io  contrive 
it  as  to  gaiapolleflloa  of  lii^  property  agiin,  without  force  or 
tcrror^thc  law  favoun  and  will  juulfy  his  jjroceeding.    But^ 
ai  the  pnWic  peace  It  a  fupiuor  conlivlcration  to  any  one- 
uiAii's  private  piopirrty  j  and  as,  If  individualo  were  qvxq  al-. 

e  3  Inf^.  134..     M  »l.  AdX  ^  ^'J. 
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lowed  to  ufe  private  force  as  a  remedy  for  private  injoties,  all 
focial  juftice  mult  ceafe,  the  ftrong  would  give  law  to  the 
weak,  and  every  man  would  revert  to  a  ftate  of  nature  j  for 
thefe  reafons  it  is  providedj  that  this  natural  right  of  recap- 
iion  (hall  never  be  exerted,  where  fuch  exertion  niuft  occasion  C  5  ] 
ftrife  and  bodily  contention^  or  endanger  the  peace  of  fociety* 
If,  for  inftance,  my  horfe  is  taken  away,  and  I  find  him  in 
A  common,  a  fair,  or  public  inn,  I  may  lawfully  feife  him 
to  my  own  ufe :  but  I  cannot  juftify  breaking  open  a  private 
Aable,  or  entering  on  the  grounds  of  a  third  pcrfon,  to  take 
him,  except  he  be  felonioufly  ilolen '  ^  but  muft  hav£  recourft 
io  an  a£lioa  at  law« 

III«  As  recaption  is  a  remedy  given  (o  the  party  himfeif, 
for  an  injury  to  his  perfonal  property,  fo,  thirdly,  a  remedy  of 
^e  fame  kind  for  injuries  to  real  property,  is  by  entry  on  lands 
^nd  tenements,  when  another  perfon  without  any  right  has 
taken  poilefljon  thereof.  This  depends  in  fome  meature  on 
Jike  reafons  with  the  former  \  and,  like  that  too,  muft  be 
peaceable  and  without  force.  There  is  fome  nicety  required 
to  define,  and  ditluiguilh  the  cafes,  in  which  fuch  entry  it 
lawful  or  oUierwife :  it  will  therefore  be  more  fuUy  confidered 
in  a  fubfequent  chapter  \  being  only  mentioned  in  this  pbce 
for  tlie  fake  of  regularity  and  order. 

IV.  A  FOURTH  fpecies  of  remedy  by  the  mereaft  of  the 
party  injured,  is  the  abatement^  or  removal,  of  nufimces. 
What  nufunccs  are,  and  their  feveral  fpecies,  we  (hall  find 
a  mere  proper  place  to  inquire  under  fome  of  the  fubfequent 
divifipns.  At  prefent  I  fliall  only  obferve,  that  whatfoever 
.  unlawfully  annoys  or  doth  damage  to  another  is  a  nufancc ; 
and  fuch  nufance  may  be  abated,  that  is,  taken  away  or  re- 
moved, by  the  party  aggrieved  thereby,,  fo  as  he  commits  no 
riot  in  the  doing  of  it  s.  If  a  houfe  or  wall  is  ere£led  fo  near 
to  mine  that  it  flops  my  antlent  lights,  which  is  a  private 
pufance,  I  may  enter  my  neighbour's  land,  and  peaceably 

f  1.  Ron.  Rep.  55,  56.  20S.  %  Roll.  g  5  Rep.  lor.  9.  Rep.  55; 

yifef.  565,566.  .»;> 
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pull  it  down  K  Or  if  a  new  gate  be  ere&ed  acrofs  the  pub« 
lie  highway,  which  is  a  common  nufance,  any  of  the  king's 
fubjefls  paifing  that  way  may  cut  it  down,  and  deftroy  it  K 
[63  And  the  reafon  why  the  law  allows  this  private  and  fummary 
method  of  doing  one's  felf  juftice,  is  becaufe  injuries  of  this 
kind,  which  obftni£);  or  annoy  fuch  things  as  are  of  daily  con- 
venience and  ufe,  require  an  immediate  remedy ;  and  cannot 
inrsut  for  the  flow  progrefs  of  the  ordinary  forms  of  juftice; 

V.  A  FIFTH  cafe,  in  which  the  law  allows  a  man  to  be  his 
own  avenger,  or  to  minifter  redrefs  to  himfelf,  is  that  of  difi 
treining  cattle  or  goods  for  nonpayment  of  rent,  or  other 
duties;  or,  diftreining  another's  cattle  damage-feafant^  that 
is,  doing  damage,  pr  tfefp^iBng,  upon  his  lami.  The  for- 
mer intended  for  the  benefit  of  landlords,  to  prevent  tenants 
from  fecreting  or  withdrawing  their  efieAs  to  his  prejudice ; 
the  latter  ari&ng  from  the  neceflity  of  the  thing  itfelf,  as  it 
might  otherwife  be  impoflible  at  a  future  time  to  afcertain, 
whefs  cattle  they  were  that  committed  the  trefpafsor  damage. 

As  thfi  law  of  diftre^s  is  a  point  of  great  ufe  and  confe- 
quencci  I  (hall  coniider  it  with  fome  minutenefs :  by  in- 
quiring,  firft,  for  what  injuries  a  diftrefs  may  be  taken-, 
fecondly,  what  things  may  be  diftreined ;  and,  thirdly,  the 
manner  of  taking,  difpofing  of,  and  avoiding  diftrefles. 

T.  And,  firft,  it  is  neceflary  to  premife,  that  a  diftrefs  j, 
ilftri^iof  is  the  taking  of  a  perfonal  chattel  out  of  the  pof- 
feflion  of  the  wrongdoer  into  the  cuftody  of  the  party  injured, 
to  procure  a  fatisfadiion  for  the  wrong  committed,  j.  The 
moft  ufual  injury,  for  which  a  diftrefs  may  be  taken,  is  that 
of  nonpayment  of  rent.  It  was  obferved  in  a  former  volume**, 
that  diftreflcs  were  incident  by  the  common  law  to  every  renU 
Jeruicey  and  by  particular  refervation  to  nnt-charges  alfo  \ 
but  not  to  rtnufeck^  till  the  ftatute  4  Geo.  IL  c.  28.  ex- 

k  Silk  •  459.  cefsy  u  well  as  th^  procefs  itfelf,  is  in  our 

t  Cro.  Car.  1 84.  lawbooks  very  frc^ead  j  caUed  a  dUbcTa. 

j  The  thing  itfelf  tikea  bf  this  pro-  ^  Book  II.  cb»  3. 

tended 
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tended  the  fame  remedy  to  all  rents  alike^  and  thereby  In 
effefb  aboliihed  all  material  di(tin£lion  between  them  (a).  Sq 
that  now  we  may  lay  it  down  as  an  univerfal  p|-incipl.e^ 
that  a  diftrefs  may  be  taken  for  any  kind  of  rent  jn  arreari  C     7     ] 
the  detaining  whereof  beyond  the  day  of  payment  is  an  inr 
jury  to  him  that  is  entitled  to  receive  it.     2.  For  negle£ling 
to  do  fuit  to  the  lord'$  court',   or  other  certain  perfonal 
fervice  "*,  the  lord  may  diflrein,  of  common  right.     3^  For 
amercements  in  a  court-leet  a  diftrefs  may  be  haU  of  coihmon 
right  i  but  not  for  amercements  in  a  court-baron,  without  a 
fpecial  prefcription  to  warrant  it ".     4.  Another  injury,  for 
which  diftrefles.  may  be  taken,  ia  where  a  man  finds  beafts  o£ 
9  ftranger  wandering  in  his  grounds,  damaghfeafata  i  that  i^^ 
doing  him  hurt. or  damage,  by  treading  down  his  grafs,  or 
the  like )  in  which  cafe  die  owner  of  the  ibii  may  diftreia 
them,t  till  fatisfa£lion  be  made  him  for  the  injury  be  has: 
thereby  fubftained*  5*  Laftly,  for  feveral  duties  and  penalties 
infli£led  by  fpecial  a£lts  of  parliament,  (as  for  afleiTments' 
made  by  commiflloners  of  fewer8  S  or  for  tlie  relief  of  the 
poor  ^)  remedy  by  diftrefs  and  lale  is  given  \  for  tlie  particu<>- 
lars  of  which  we  muft  have  recourfe  to  tlie  ftatutes  them-^ 
felves :  remarking  only  that  fuch  diftrefles  ^  arc  partly  ana« 
logons  to  the  antient  diftrefs  at  common  law,  as  being  reple*.  ' 
viable  and  the  like ;  but  more  rcfembling  the  commonjaw 
procefs  of  execution,  by  feifing  and  felling  the  goods  of  the; 
4€btor  under  a  writ  of feri facias^  of  which  hpjreaftcf, 

2.  Secondly  y  as  to  the  things  which  may  be  diftreinod, 
or  taken  in  diftrefs,  we  may  lay  it  down  as  a  general  rule* 
diat  all  chattels  perfunal  are  liable  to  be  diftreined,  unlefs 
particularly protefted  or  exempted.  Inftead  therefore  of  men-*, 
doning  what  ihmg^  are  diftreinable,  it  will  be  e^Her  to  r^? 


>  Bro.  4^r.ttt.  dijirejs,  15.  »  Stit.  7  Ann.  c.  10, 

m  Ca  Litt.  4S.  P  Stat.  43  riis«  c.  2, 

a  BrownJ.  36.  9  4  Burr.  589. 


(2)  See  2  vol.  page  4^. 

B  4  couut 
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count  thofe  which  are  not  foj  with  the  reafon  of  their  parti- 
cular exemptions'.  And,  !•  As  every  thing  which  is 
diftreined  is  prefumed  to  be  the  property  of  the  wrongdoer, 
it  will  follow  that  fuch  things  wherein  no  man  can  have  at! 
aU(riute  and  valuable  property  (as  dogs,  cats,  rabbits,  and 
C  8  3  all  znimdls  ferae  naturae)  cannot  be  diftreined.  Yet  if  deer 
(which  vetferat  naturae)  are  kept  in  a  private  incloAire  for 
the  purpofe  of  fale  or  profit,  this  fo  far  changes  their  nature,by 
reducing  them  to  a  kind  of  flock  or  merchandize,  that  they 
may  be  diflrcined  for  rent*.  2.  Whatever  is  in  the  pcrfonal 
ufe  or  occupation  of  any  man,  is  for  the  time  privileged  and 
protefled  from  any  diftrefs ;  as  an  ax  with  which  a  man  is 
cutting  wood,  or  a  horfe  while  a  man  is  riding  him.  But 
horfes^  drawing  a  cart,  may  (cart  and  all)  be'  diftreined  for 
rent-arrere ;  and  alfo  if  a  horfe,  though  a  man  be  riding  him' 
be  taken  damage feaf ant ^  or  trefpafling  in  another's  grounds^^ 
the  horfe  (notwithftanding  his  rider)  may  be  diftreined  and 
led  away  to  the  pound*  (3).  3.  Valuable  things  in  the  way  of 
trade  fhall  not  be  liable  to  diftrefs.  As  a  horfe  ftanding  in  a 
fmidi's  (hop  to  be  (hoed,  or  in  a  common  inn ;  or  cloch  at 
a  taylor's  houfc ;  or  corn  fent  to  a  mill,  or  a  market.  For  all 
thefe  are  protefted  and  privileged  for  the  benefit  of  trade  j 
and  are  fuppofed  in  common  prefumption  not  to  belong  to 
the  owner  of  the  houfe,  but  to  his  cuflomers.  But,  gene-* 
rally  fpeaking,  whatever  goods  and  chattels  the  landlord  finds 
upon  the  premifes,  whether  they  in  fa£t  belong  to  the  tenant 
or  a  ftranger,  are  diflrcinable  by  him  for  rent :  for  otherwifc 
91  door  would  be  open  to  infinite  frauds  upon  the  landlord  ; 
and  the  ftranger  has  his  remedy  over  by  a£tion  on  the  cafe 
againfl  the  tenant,  if  by  the  tenant's  default  the  chattels  arc 
diftreined,  fo  that  he  cannot  render  them  when  called  upon. 
With  regard  to  a  flranger's  beafls  which  are  found  on  thi? 

»  Co.  Litt.  47.  t  I  Sid.  440. 

•  Davis  V*  Powcl.  C  B.  HM  \iGeo,  IL 


(;)  The  contrary  fecms  to  be  the  better  opinion,  the  authorities 
fur  which  are  coUcde4  iu  ^^(^rg-  Co,  Lin.  4.7. 

tenar\t'^ 
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tenant's  land,  the  foIIoM^ing  diftinftions  are  however  taken. 
If  they  are  put  in  hj  confent  of  the  owner  of  the  beafts,  they 
are  diftreinable  immediately  afterwards  for  rent-arrere  by  tht 
landlordv(4).  So  alfo  if  the  ftranger's  cattle  break  the  fence^^ 
and  commit  a  trefpafs  by  coming  on  the  land,  tliey  are  dif- 
treinable immediately  by  the  leflbr  for  his  tenant's  rent,  as  a 
puniihment  to  the  owner  of  the  beafts  for  the  wrong  com- 
mitted through  his  negligence".  But  if  the  lands  were  not 
fufficiently  fenced  fo  as  to  keep  out  cattle,  the  landlord  can-  [  9  } 
not  diftrein  them,  till  they  have  been  /evdnt  and  coucbatit 
(levantes  et  cubantes)  on  the  land;  that  is,  have  been  long 
enough  there  to  have  laid  down  and  rofe  up  to  feed ;  which 
in  general  is  held  to  be  one  night  at  lead :  and  then  the  law 
prefumcs,  that  the  owner  may  have  notice  whether  his  cattle 
have  ftrayed,  and  it  is  his  own  negligence  not  to  have  taken 
them  away.  Yet,  if  the  Icflbr  or  his  tenant  were  bound  to 
repair  the  fences  and  did  not,  and  thereby  the  cattle  efcaped 
into  their  grounds  without  the  negligence  or  default  of  the 
owner ;  in  this  cafe,  though  the  cattle  may  have  been  levant 
and  couchant^  yet  they  are  not  diftreinable  for  rent,  till  adhial 
notice  is  given  to  the  owner  that  they  are  there,  and  he 
neglefts  to  remove  them^:  for  the  law  will  not  fuffeir  the 
landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong. 
4.  There  are  alfo  other  things  privileged  by  the  antiexlt  com- 
mon law ;  as  a  man's  tools  and  utenfils  of  his  trade :  the  at 
of  a  carpenter,  the  books  of  a  fcholar,*and  the  like :  which 

lire  faid  to  be  privileged  for  the  fake  of  the  public,  becaufii 

i 

▼  Cro.  Ells.  549*  w  Liitw.  1 58c. 

•  Co.  L'ut.  47. 


(4)  As  if  horfes  or  cattle  are  fent  to  agi(l>  they  may  be  imme*. 
diately  dlflrained  by  the  landlord  for  rent  in  arrear»  and  the  owner 
muft  feek  his  remedy  by  adion  againft  the  farmer :  the  principle 
of  this  law  extends  to  public  livery  ftables,  to  which,  if  horfet  and 
carriages  are  fent  to  ftand,  it  is  determined  that  they  are  diftrain* 
able  by  the  landlord,  as  if  they  were  upon  any  other  farm. 
-1  Barr,  1498. 

^  tlie 
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the  taking  them  away  would  difable  the  owner  from  ferving 
the  commonwealth  in  his  ftation  ( 5  )•  So,  beads  of  the  plough^ 
averia  carucae^  and  fheep^  are  privileged  from  diftrefTes  at 
common  law  * ;  while  dead  goods,  or  other  fort  of  beafts>, 
which  BraQ:on  calls  catalla  otiofa^  may  be  diilreined.     But^ 
as  beafts  of  the  plough  may  be  taken  in  execution  for  debt, 
fo  tliey  may  be  for  diftreiies  by  ilatute,  which  partake  of  tfap 
nature  of  executions  ^     And  perhaps  the  true  reafon,  why 
thefe  and  the  tools  of  a  man's  trade  were  privileged  at  the 
common  law,  was  becaufe  the  diftrefs  was  then  merely  in« 
tended  to  compel  the  payment  of  the  rentj  and  not  as  a  fati£- 
.  fadion  for  it's  non-payment :  and  thereforCj  to  deprive  tlip 
party  of  the  inftruments  and  means  of  paying  it^  would 
counteradl  the  very  end  of  the  diftrefs*.     5«  Nothing  (hall 
be  diftreined  for  rent,  which  may  not  be  rendered  again  in 
as  good  plight  as  when  it  was  diftreined :  for  which  reafoo 
[    10   3  n^ilk,  fruit,  and  the  like,  cannot  be  diftreined  ^  a  diftrefs  at 
common  law  b^ing  only  in  the  nature  of  a  pledge  or  fecurity, 
to  be  r^ftored  in  thp  famp  plight  when  the  debt  is  paid*     S0| 
antiently,  flieaves  or  (hocks  of  corn  could  not  be  diftreined| 
becaufe  fome  damage  niuft  needs  accrue  in  their  removal : 
but  a  cart  loaded  with  corn  might ;  as  that  could  be  fafely 
rcftored.    But  now  by  ftatute  2  W.  &  ^.  c,  j,  corn  in 
iheaves  or  cocks,  or  loofe  in  the-  ftraw,  or  hay  in  barns  or 
ricks,  or  otherwife,  may  be  diftreined  as  well  as  other  chat« 
tels«     6.  Laftly,  things;  fixed  to  the  freehold  may  not  be 
fliftreioed;   as    cajdrons,  wimjow^,  4oors,  ;a(nd  chiipney- 
pieces :  for  they  favour  of  the  realty.    For  this  reafon  alfo 
com  growing  could  not  be  diftreined ;    till    the  ftatut« 

X  Stat.  51  Hen.  III.  ft.  4.  Uprk*    ,  74  Burr.  589. 

thnt/caccaru*  *  UUi.  58s. 


(5}  But  ateniils  and  implements  of  trade  may  be  difbained 
Where  they  are  not  in  adual  ufe,  and  where  thefe  is  not  fufficient 
property  befides  upon  the  premifes  to  fatisfy  the  demand  of  the 
landlord.    4  T.  R.  565. 

II  Geo. 
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ii  Geo.  IL  c*  19.  empowered  landlords  to  diftrein  com, 
grafs,  or  other  produds  of  the  earthy  and  to  cut  and  gather 
them  when  ripe. 

Let  us  next  confider,  thirdly,  how  diftrefies  may  be 
taken,  difpofed  of,  or  avoided.  And,  firft,  I  muft  premife, 
that  the  law  of  diftrefles  is  greatly  altered  Mrithin  a  few  years 
laft  pad.  Formerly  Aej  were  looked  upon  in  no  other  light 
than  as  a  mere  pledge  chr  fecurity,  for  payment  of  rent  or 
other  duties,  or  fatisfa&ion  for  damage  done*  And  fo  the 
law  ftill  continues  with  regard  to  diftrefles  of  beafts  taken 
damage-feafant^  and  for  other  caufes,  not  altered  by  zSc  of 
parliament ;  over  which  the  diftreinor  has  no  other  power 
than  to  retain  them  till  fatisfa£lion  is  made.  But  diftrefles 
for  rent-arrere  being  found  by  the  legiflature  to  be  the  ihorteft 
and  moft  efle£lual  method  of  compelling  the  payment  of  fuch 
rent,  many  beneficial  laws  for  this  purpofe  have  been  made 
in  the  prefeat  century ;  which  have  much  altered  the  com« 
inon  law,  as  laid  down  in  our  antient  writers* 

In  pointing  out  therefore  the  methods  of  diftreining,  I 
fliall  in  general  fuppofe  the  diftrefs  to  be  made  for  rent; 
and  remark,  where  neceflary,  the  dlfi^ences  between  fuck 
diftrefs,  and  one  taken  for  other  caufes* 

I 

In  the  firft  place  then,  all  diftrefles  muft  be  made  ^J  dof^  T  xi  \ 
vnlefs  in  the  cafe  of  damage-feafant  i  an  exception  being  there 
allowed,  left  the  beafts  ihould  efcape  before  they  are  taken  \ 
And,  when  a  peripn  intends  to  make  a  diftrefs,  he  muft,  by 
himfclf,  or  his  bailifl^,  enter  on  the  demifed  premifes ;  for^ 
merly  during  the  continuance  of  the  leafe,  but  now^,  if  the 
tenant  holds  over,  the  landlord  may  diftrein  within  fix  months 
after  the  determination  of  the  leafe ;  provided  his  own  title  or 
intercft,  as  well  as  the  tenant's  pofleflion,  continue  at  the 
•  time  of  the  diftrefs.  If  the  leflbr -does  not  find  fufficient  diftreis 
OU  the  premifes,  formerly  he  could  refort  no  where  elfe ;  and 

>  Co.  Liu.  141.  ^  Stat.  8  Ann.  c.  M* 

II  therefore 
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therefore  tenants^  who  were  knavifb^  made  a  pradtce  to  con** 
vey  away  their  goods  and  ftock  fraudulently  froih  the  hcufe 
or  lands  demifed,  in  order  to  cheat  their  landlords.  But  now  ^ 
the  landlord  may  diftrein  any  goods  of  his  tenant,  carried  oflF 
the  premifes  cjandeiliiiely,  wherever  he  finds  them  within 
thirty  days  after^  unlefs  they  have  been .  hnajide  fold  for  4 
valuable  confijieration  :  and  all  perfons  privy  to,  or  afilfting 
yci^  fuch  fraudojcnt  conveyance^  forfeit  double  the  value  to 
the  landlord.  The  landlord  may  alfo  diftrein  the  beads  of 
histeiiantf  feeding  upon  any  coounons  or  waftes,  appendant 
or  appurtenant  to  the  demifcd  premifes.  The  landlord  might 
Hot  formerly  break  open  a  houfe,  to  make  a  diftrefs,  for  that  is 
a  breach  of  the  peace-  But  when  he  was  in  the  houfe  it  was 
held  that  he  might  break  open  an  inner  door<^:  and  now^  he 
may,  by  the  afliftance  of  the  peace-officer  of  the  parifli,  break 
•pen  In  the  day*time  any  placci  whither  the  goods  have  been 
fraudulently  removed  and  locked  op  to  prevent  a  didrefs;  oath 
b^ing  fird  made^  \fi  cafe  it  be  a  dwelling-houfe,  of  a  reafon* 
able  ground  to  fufpeft  that  fuch  good^  are  concealed  therein* 

'  Where  a  man  is  entitled  to  didrcin  for  an  entire  duty,  he 
ought  to  didrcin  for  the  whole  at  once  \  and  not  for  part  at 
one  time,  and  part  at  another  '.  But  if  he  didreins  for  the 
whole,  and  there  is  not  fuffigient  on  the  premifes,  or  he  hap- 
F  12  1  P^'^^  ^^  midake  in  the  value  of  the  thing  didreined,  and  fo 
r  takes  ^ninfufficient  didrefs,  he  may  take  a  fecond  didrcfs  to 

complete  his  remedy  s. 

Distresses  mud  be  proportioned  to  the  thing  didreined 
for.  By  the  datuteof  Marlbridge,  52  Hen.III.  c.  4.  if  any  man 
takes  a  great  or  unreafonable  didrefs,  for  rent-arrere^  he  ftiall 
be  heavily  amerced  for  the  fame.  As  If  ^  the  landlord  didreins 
tw9  oxen  for  twelvepencc  rent;  the  taking  of  both  is  an  unrea- 
fonable, didrefs  ;  but,  if  there  were  no  other  didrefs  nearer  the 

cScir»&Ann.c.i4.  TiGeo.Il.c.19.  BCro.  EKx.  t3.Sut.i7Car.n.  c.  7* 

^  Co,  Lttt.  161.     Combcrb.  17*  4  Burr.  590. 
<  Stat.  II  Geo.  II.  c.  19.  ''ilaft.  107, 

f  2  Lu  tiff*  1532. 

value 
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Talue  to  be  found,  he  might  reafonably  hare  diftr^cd  onfoC 
them  ;  but  for  homage,  fealty,  or  fait  and  fervicci  as  aUb 
for  parliamentary  wages,  it  is  faid  that  no  dfftrefe  caa  bc«x- 
ceflive '.  For  as  thefe  diftreflcs  cannot  be  fold,  the  owtMr^ 
upon  making  fatisfa£(ion,  may  have  his  chatteb  a^uw  The 
remedy'for  exceflive  diftrefles  is  by  a  fpecial  zGtion  on  the  fta- 
tute  of  Marlbridge ;  for  an  adlion  of  trcfpafs  is  not  maintain- 
able upon  this  account,  it  being  no  injury  at  the  common  lawJ* 

When  the  diftrefs  is  thus  taken,  the  next  confideration  is 
the  difpofal  of  it.  For  which  purpofe  the  things  diftreined 
mult  in  the  fird  place  be  <;arried  to  fome  pound,  and  there 
impounded  by  tlic  taker.  But,  in  their  way  thither,  they 
may  be  refcued  by  the  owner,,  in  cafe  the  diflrefs  was  taken 
without  caufe,  or  contrary  ,to  law :  as  if  no  rent  be  due ;  if 
they  were  taken  upon  the  highway,  or  the  like;  in  thefe  cafes 
tlie  tenant  may  lawfully  make  rcfcue  ^.  But  if  they  be  once 
impounded,  even  though  taken  without  any  c^ule,  the  owner 
may  not  break  the  pqund  and  take  them  out  \  for  they  are 
tiien  in  the  cuftody  of  the  law '. 

A  POUND  (parcus^  which  fignifies  any  inClofure)  is  eJtheif 
pound-0tiier/,  that  is,  open  overhead  j  or  i^owni-covert^  .that 
is,  clofe.     By  the  ilatutc  i  &  2  P.  &  M.  c.  12.  no  diftrcfs 
of  cattle  can  be  driven  out  of  the  hundred  where  it  is  taken, 
unlefs  to  a  pound-overt  within  the  fame  (hire ;  arid  within  £    13    J 
three  miles  of  the  place  where  it  was  taken.  ^This  Is  for  the    " 
benefit  of  tbe  tenants,  that  they  may  know  where  to  find 
and  replevy  the  diftrefs.     And  by  ftatute  11  Geo.  II.  c.  19. 
which  was  made  for  the  benefit  of  landlords,  any  pcrfon  dif- 
treining  for  rent  may  turn  any  part  of  the  premifcs,  upon 
which  a  diftrefs  is  taken,  into  a  pound,  pro  hoc  vice^  for  fe- 
curing  of  fuch  diftrefs.    If  a  live  diftrefs,  of  animakt,  be 
impounded  in  a  common  pound-overt,  tbe  ow^er  n^uft  v^jl^ 

^'^xQ,Ahr'»t,aJf\je,%^i .frtr9gatxvt,^%,  k  Co.  LItt  160,  162. 

j    1   VcHtr.    204.      f  icsj(ibb*    85.  1  U\i.  ^7. 

♦  Burr.  59c.  , 
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Mtice  of  it  at  his  peril  i  but  if  in  zny /pedal  poutid-overf,  to 
eQnftitutcd  for  .this  particular  purpofe,  the  diftreinor  muft 
ghre  notice  to  the  owner  <  and  in  both  thefe  cafes^  the  owner, 
and  not  the  diftreinor^  is  bound  to  provide  the  beaiW  with 
food  an4neceilaries*  But  if  they  are  put  in  a  pound-co^e^t^ 
as  In  a  (table  or  the  like,  the  landlord  or  diftreinor  muft  feed 
and  fttftain  them"*.  A  diftrefe  of  houfehold  goods^  or  other 
4ead  chattels,  which  are  liable  to  be  ftoleh  or  diamaged  by 
weather,  ought  to  be  impounded  in  a  pound-covert,  eKe  the 
diftreuior  muft  anfwer  for  the  confequeiTcesi 

tVHEN  impoiinded,  the  goods  were  formerly,  as  was  be-^ 
fore  obferved,  only  In  the  nature  of  a  pledge  or  fecurity  t6  . 
compel  the  performance  6f  fatisfa^lioh  ;  and  upon  this  ac- 
count it  hath  been  hdd  »,  that  the  diftreinor  is  not  at  liberty 
to  work  or  ufe  a  diftreined  beaft.  Arid  thus  the  law  ftill 
Continues  with  regard  to  beafts  taken  damage-feafant,  and 
^re^es  for  (Uit  or  fervice^i  which  muft  remain  im- 
poimded,  till  the  owner  makes  fatisfa£Eion  ;  of  conrefts  the 
Tight  of  diftreining,  by  replevying  die  chattels.  To  i^tplevj 
(repUgtare^  that  is  to  take  back  the  pledge)  is,  when  a  per- 
Con  diftreined  upon  applies  to  the  (heriff  or  hi$  officers,  and 
has  the  diftrefs  returned  into  his  own  pofleflion;  upon  giving 
good  fecurity  to  try  the  right  of  taking  it  in  a  fuit  at  law, 
and,  if  that  be  determined  againft  him,  to  return  the  cattle 
or  goods  once  more  into  the  hands  of  the  diftreinor.  This 
is  called  a  replevin,  of  which  more  will  be  faid  hereafter. 
At  prefent  I  (hall  only  obferve,  that,  as  a  diftrefs  is  at  common 
£  14  ]  law  only  in  nature  of  a  fecurity  for  the  rent  or  damages  done, 
a  replevin  anfwers  the  fame  end  to  the  diftreinor  as  the 
diftrefs  itfelf  5  (ince  the  party  replevying  gives  fecurity  ttf 
return  the  diftrefs,  if  the  right  be  determined  againft  him. 

THIS  kind  of  diftrefs,  though  it  puts  the  ownet  60  incon^ 
veaience,  and  is  therefore  a  puniihment  to  bim^  yet,  if  he. 
continues  obftinate  and  will  make  no  fatisfa^on  or  payment, 

IB  Co.  Litt.  4.7*  a  Cto.  ]tit.  14s* 

it- 
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iC  U  00  remedy  at  all  to  the  diftreinor.  Fut  f of  a  ^ebt  due 
to  the  crown,  unlefs  paid  within  forty  days,  the  diftrefs  was 
always  Saleable  at  the  common  law  ^  And  for  an  amerce* 
meat  impoied  at  a  couit4eet,  the  lord  may  alfo  fell  the  dif* 
trc&r:  partly  becaufe,  being  the  king's  court  of  lecord^ 
it's  procefs  partakes  of  the  royal  prerogative  ^ ;  but  princi^ 
pally  becaufe  it  is  in  the  nature  of  an  execution  to  levy  a 
legal  debt.  And,  fo  in  the  feveral  ftatute-diftreffes,  before 
mentioned,  which  are  alfo  in  the  nature  of  executions,  the 
power  of  fale  is  likewife  ufually  given,  to  efieAuate  and 
complete  the  remedy.  And,  in  like  manner,  .by  fcvejral  zSts 
of  parliament  %  in  all  cafes  of  diftrefs  for  rent,  if  the  tenant 
or  owner  do  not,  within  £ve  days  after  the  diftrefs  is  taken» 
arid  notice  of  the  caufe  thereof  given  him,  replevy  the  fame 
with  fufficient  fecurity ;  the  diftreinor,  with  the  (heriflF  or 
ponftable,  fliall  caufe  the  fame  to  be  appraifed  by  two  fwcfrn 
appraifers,  and  fell  the  fame  tovrards  fatisfa^on  of  the  rent 
and  charges ;  rendering  the  overplus,  if  any,  to  the  Owner 
himfelf  (6).  And,  by  this  means,  a  full  and  entire  fatisfadion 
may  now  be  had  for  rent  in  arrere,  by  the  mere  a£l  of  the 
party  himfelf,  viz.  by  diftrefs,  the  remedy  given  at  common 
law  ;  and  fale  confequent  thereon,  which  is  added  by  a£t  of 
parlbment. 

Before  I  quit  this  article,  I  muft  obferve,  that  the  many 
particulars  which  attend  the  taking  of  a  diftrefs,  ufed  for- 
merly to  make  it  a  hazardous  kind  of  proceeding :  for,  if  any 
one  irregularity  was  committed,  it  vitiated  the  whole,  and  [^    t$    2 
Sfiade  the  diftreinors  trefpaflbrs  at  initio  *.    But  now  by  the 

•  Bro.  Ah",  r,  diftrefs.  71.  «"  »  W.  &  M.  c.  5.   8  Ann.  c.  14* 

P  %  R«p.  41.  4  Geo.  II.  c  38.  II  Geo.  II.  c.  19. 

%  Bra.  Ibid*     12  Mod.  330.  >  t  Ventr.  37. 


(6)  Of  the  days  of  taking  and  fale,  one  is  inclafive,  the  other  ex- 
dofive;  as  if  the  goods  are  diftrained  on  the  firft^  they  nay  be  fold 
on  the  fixth.     1  H.  BL  14. 

ftatute 
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ftatute  1 1  Geo.  IT.  c.  19.  it  is  providedi  that,  for  any  un* 
lawful  2£t  done,  the  whole  (hall  not  be  unlawful,  or  ths 
parties  trefyafibtfi  at  initio :  but  that  the  party  grieted  (ball 
6nly  have  an  adion'  for  the  real  damage  (bftained  i  and  not 
even  that,  if  tender  of  amends  is  made  before  any  adion  is 
brought  (7), 

'  VI.  The  feifing  of  heriots,  when  due  on  the  death  of  a 
tenant,  is  alfe  another  fpecies  of  felf-remedy ;  not  much  un- 
like that  of  taldi^g  cattle  or  goods  in  diftrefs.  As  for  that 
dIvi£oa  of  hi^riots,  which  is  called  heriot-fervice,  and  is  only 
a  fpecies  of  rent,  the  lord  may  diftrein  for  this,  as  well  as 
feife :  but  for  heriot-cuftpm  (which  (ir  Edward  Coke  fays% 
lies  only  ip  preridery  and  not  in  retider)  the  lord  may  feife 
the  identical- thing  itfelf,  but  cannot  diftrein  any  other  chat- 
tel for  it".  The  like  fpeedy  and  effediual  remedy,  of  feifing> 
as  given  with  regard  to  many  things  that  are  faid  to  lie  in 
franchife  $  as  waifs,  wrecks,  eftrays,  deodands,  aad  the  like  \ 
all  which  the  perfon  entitled  thereto  may  feife,  without  the 
formal  procefs  of  a  fuit  or  aflion.  Not  that  they  are  debarred 
of  this  remedy  by  a£lion  ;  but  have  alfo  the  other,  and  more 
fpeedy  one,  for  the  better  a(rerting  their  property ;  the  thing 
to  be  claimed  being  frequently  of  fuch  a  nature,  as  might 
be  out  of  the  reach  of  the  law  before  any  a£tion  could  be 
brought. 

These  are  the  feveral  fpecies  of  remedies,  which  may  be 
iiad  by  the  mere  a£l  of  the  party  injured.  I  (hall,  next,  briefly 
mentioa  fuch  sis  a^ife  from  the  joint  tJEX  of  all  the  parties  t^ 
gether.     And  thefe  are  only  two,  accord^  and  arbitration^ 

t  Cop.  §  15.  «  Cro»  Elis.  590.    Cro.  Car.  260. 


(7)  The  Aatute  direfls  that  the  adUon  (hall  be  ana£lion  of  tref- 
pafs  or  npoa  tfie  cafe,  and  therefore  an  adion  of  trover  caimot  be 
^brought  to  recover  goods  taken  under  an  irregular  diftrefs.  i  H^ 
BL  13.  To  an  action  under  this  flatute^  the  defendant  may  plead 
€h<:  general  iflue. 

L  Accord 
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i.  Accord  is  a  fatisfadion  agreed  upon  between  tlie  party 
injuring  and  the  party  injured ;  which,  when  performed,  is  a 
bar  of  all  actions  upon  this  account.     As  if  a  man  contract'  .   . 

to  build  a  honfe  or  deliver  a  horfe,  and  fail  in  it ;  this  is  an  [  16"] 
injury,  for  which  the  fuf&rer  may  have  his  remedy  by  a£tion ; 
but  if  the  party  injured  accepts  a  fum  of  money,  or  other 
thing,  as  a  fatisfa&ioa,  this  is  a  redrefs  of  that  injury,  and 
entirely  takes  away  the  adion  ^.  By  fevcral  late  ftatutes, 
(particularly  11  Geo.  II.  c.  19.  in  cafe  of  irregularity  in  the 
method  of  diftreining ;  and  24  Geo.  II.  c.  24.  in  cafe  of 
Btiftakes  committed  by  juftices  of  the  peace,)  even  UnJer  of 
Aifficient  amends  to  the  party  injured  is  a  bar  of  all  aftions^ 
whether  he  thinks  proper  to  accept  fuch  amends  or  no^ 

II.  Arbitration  is  where  the  parties,  injuring  and  in>« 
juced,  fubmit  all  matters  in  difpute,  concerning  any  perfonal 
chattels  or  perfonal  wrong,  to  the  judgment  of  two  or  more 
urUtrators  s  who  are  to  decide  the  controverfy :  and  if  they 
xlo  not  agree,  it  is  ufual  to  add,  that  another  perfon  be  called 
in  as  umpire^  (imperator  or  imparl)  to  whofe  fole  judgment 
at  is  then  referred  :  or  frequently  there  is  only  one  arbitrator 
originally  appointed.  This  decifion,  in  any  of  thefe  cafes^ 
is  called  zaanvard*  And  thereby  the  queftion  is  as  fully  de. 
termined,  and  the  right  transferred  or  fettled,  as  it  could 
have  been  by  the  agreement  of  the  parties  or  the  judgment 
of  a  court  of  juftice^  But  the  right  of  real  property  cannot 
thus  pafs  by  a  jnere  award* :  which  fubtilty  in  point  of  form 
{iox  it  is  now  reduced  to  nothing  elfe)  had  it's  rife  from 
feodal  principles  3  for,  if  this  had  been  permitted,  the  land 
might  have  been  aliened  coUufivcly  without  the  confent  of 
the  fuperior..  Yet  doubtlefs  an  arbitrator  may  now  award  a 
conveyance  or  a  releafe  of  land  \  and  it  will  be  a  breach  of  ' 
the  arbitration-bond  to  refufe  compliance.  For^  though  ori- 
ginally the  fubmiiCpn  to  arbitration  ufed  to  be  by  word,  or 
by  deed,  yet  both  of  thefe  beipg  revocable  in  thejr  nature,  it 

V  9  Rep.  79.  7  Brownl.  55.     1  Freem.  410. 

X  WJiart.  ^f/.  fser,  i.  771.    Ni-  .       »  ;  R9U.  Abr.  24a .  1  Lvrd  K j^y^  1 1  $•- 
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made  j'  or  to  enforce  their  execution^  when  legal,  by  the  fame 
procefd  of  contempt,  as  is  awarded  fpr  difobedience  to  thofe 
rules  and  orders  which  are  iflued  by  the  courts  themfelves. 


given  to  arbitrators  a  power  of  compellbg  the  attendance  of  wtt^ 
ncffes,  or  of  adminiftering  an  oath  to  them.  For  until  they  pof* 
fefs  this  authority,  like  courts  of  jnftice^  however  wife  and  righte* 
ous  their  awards  may  be,  it  cannot  be  expeded  that  they  can  give 
the  fame  fatisfadiiqn  to  thofe  who  are  intereftod  in  the  event  of  tht 
controverfy.  By  the  29  Geo.  IIL  c.  58.  every  award  in  writing 
muR  be  upon  a  five  (hillings  damp. 


Ch.  2,  W  K  O  N  OS.  1? 


CHAPTER     THE     SECOND. 

« 

OF  REDRESS  BY  TH5  MERE  OPERATION 

OF  LAW» 


THE  remedies  for  private  wrongs,  which  are  effeded 
by  the  mere  operatioaof  the  law,  will  fall  within  n 
Tery  narrow  compafs :  there  being  only  two inftances  of  this 
ibrt  that  at  prefent  occur  to  my  recoUe£lion  ;  the  one  that 
of  retainer  J  where  a  creditor  is  made  executor  or  admini'*. 
ftrator  to  his  debtor  \  the  other,  in  the  cafe  of  what  the  law . 
i;aUs  a  remitUr. 

I.  If  a  perfon  indebted  to  another  makes  his  creditor  or 
debtee  his  executor,  or  if  fuch  creditor  obtains  letters  of  ad-  ' 
miniftration  to  his  debtor ;  in  thefe  cafes  the  law  gives  him. 
a  remedy  for  his  debt,  by  allowing  him  to  retain  fo  much  as 
will  pay  bimfelf,  before  any  other  creditors  wbofe  debts  are 
qf  equal  degree  'r  This  is  a  remedy  by  the  mere  aiQ  of  law,- 
and  grounded  upon  this  reafon  \  that  the  executor  cannot, 
^i^hout  an  apparent  abfurdity,  commence  a  fuit  againft  him-, 
fiplf  as  reprefentative  of  the  deceafed,  to  recover  that  which. 
IS  due  to  him  in  his  own  private  capacity :  but,  having  the 
whole  peribnal  eltate  in  his  hand^,  fo  much  as  is  fufEcient 
tQ  anfwer  his  own  demand  is,  by  operation  of  law,  applied 
to  that  particular  purpose.     Elfe,  by  being  made  executor, 

1 1  RoU.  Abr.  91a.    Plowd.  543.     See  voUJI*  pap  511* 
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be  would  be  put  in  a  worfe  condition  than  all  the  reft  of  the 
world  befides.  For,  though  a  ratable  payment  of  all  the 
debts  of  the  deceafed,  in  equal  degree,  is  clearly  the  moft 
equitable  method,  yet  as  <very  fcheme  for  a  proportionable 
diftribution  of  the  aflets  among  all  the  creditors  hath  been 
hitherto  found  to  be  impracticable,  and  produ£liye  of  more 
mifchiefs  than  it  would  remedy ;  fo  that  the  creditor  who 
firft  commences  hi3  fuit  is  entitled  to  a  preference  in  payment| 
it  follows,  that  as  the  executor  can  commence  no  fuit^  he 
muft  be  paid  the  laft  of  any,  and  of  courfe  muft.  lofe  his  debt, 
in  cafe  the  eftate  of  his  teflatqr  Ihoutd  prore  tnfolvent,  unlefs 
he  be  allowed  to  retain  it.  The  doffbine  of  retainer  is  there- 
fore the  neceflary  confequence  of  that  other  doArine  of  the 
law,  the  priority  of  fuch  creditor  who  firft  commences  liia 
aftion.  But  the  executor  (hall  not  retain  his  own  debt,  in 
prejudice  to  thofe  of  a  higher  degree  |  for  the  lawqnly  put$ 
liim  in  the  fame  fit'uation,  as  if  he  ha  j  fued  himfeff  as  ej^e* 
cfutor,  and  recovered  his  debt;  which  be  never  could  be 
*  fixppofed  to  have  done^  while  debts  of  a  higher  nature  fub- 
fifted.  Neither  (hall  one  executor  be  allowed  to  retain  his 
own  debt,  in  prejudice  to  that  of  his  co-executor  in  equal 
degree;  but  both  Ihall  be  difcharged  in  proportion ^  l^r 
(hall  an  executor  of  his  own  wrong  be  in  any  cafe  permitlie^ 
to  retain  ^ 

II.  Remitter  is  where  he,  who  hath  the  true  property' 
Cftjusprcprietatis  in  lands,  but  is  out  of  pofle(Son  thereof  and* 
hath  no  right  to  enter  without  recovering  podeflion  in  an 
a£Hon,  hath  afterwards  the  freehold  caft  upon  him  by  (bme 
fubfequent,  and  of  courfe  defedlxve  title  :  in  this  cafe  he  is 
remitted,  or  fent  back,  by  operation  of  law,  to  his  antient 
and  more  certain  title  *.  The  right  of  entry,  which  he  hath 
gained  by  a  bad  title,  (hall  be  ipjbfoffo  annexed  to  his  own 
inherent  good  one-,  and  his  defeafible  eftate  (hall  be  utterly 
defeated  and  annulled,  by  the  inftsCntaneous  z€t  of  law,  with«> 
out  his  participation  or  confent*.    As  if  A  difleifes  B,  that 

1i  ViJier.  Jir,  /.  exteuttn.  D.  s.  *  Lttt.  §  659. 

•  5  Rep.  30*  •Co.  Litt.  35s.    Cra»  Jic«  499. 
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13^  turns  him  out  of  pafl€lfion»  and  dies  leariog  a  {on  C ; 
hereby  the  eftale  delcends  to  C  the  Ton  of  A,  and  B  is  barred 
horn  entering  thereon  till  he  proves  his  right  in  an  a£tion : 
aow>  if  aftefwaids  C  the  heir  of  the  difleifor  makes  a  leafc 
for  Jife  to  Dy  with  remainder  to  B  the  difleifee  for  life,  and 
D  dies  I  hereby  the  remainder  accrues  to  B,  the  dilTeifee  s 
vho  thus  gaining  a  new  freehold  by  virtue  of  the  remainder^ 
which  is-  a  bad  title,  is  by  a£t  of  law  rrmkteJ^  or  in  of  his 
former  and  furer  eftate  f*  For  he  hath  hereby  ^gained  a  new 
right  of  pofleflion,  to  which  the  law  immediately  annexes  his 
andent  right  of  property* 

.  in  the  fobfequena  eftate,  or  rif^t  qf  pofleflion^  be  gained 
hj  a  man's  own  g£i  or  confent,  as  by  immediate  purchafe 
being  of  foil  agCj^  he  (hall  not  be  rerViitted.  For  the  taking 
fuch  fubfequent  eftate  was  his  own  folly,  and  fhall  be  looked 
upon  as  a  waiver  of  his  prior  right  <•  Therefpre  ^  is  to  be 
obferved,  that  to  every  remitter  there  are  regularly  thefe  in* 
cidents  $  an  antient  right,  and  a  new  defeafible  eftate  of  free- 
hold, uniting  in  one  and  the  fame  perfon ;  which  defeafible 
eftate  muft  be  cafi  upon  the  tenant,  not  gained  by  his  own 
9£k  or  folly.  Tlie  reafon  given  by  Littleton  \  why  this 
remedy,  which  operates  filently  and  by  the  mere  aA  of  law» 
was  allowed,  is  fomewhat  fimilar  to  that  given  in  the  pre* 
ceding  article ;  becaufe  otherwife  he  vi^o  hath  right  would 
be  deprived  of  all  remedy.  For  as  he  himfelf  is  the  perfon 
in  pofleflion  of  the  freehold,  there  is  no  other  perfon  againft 
whom  he  can  bring  an  aAion,  to  eftablifii  his  prior  right. 
And  for  this  caufe  the  law  doth  adjudge  him  in  by  remitter ; 
that  is,  in  fuch  plight  as  if  he  had  lawfully  recovered  the 
fame  land  by  fuit.  For,  as  lord  Bacon  obfervcs »,  the  be- 
nignity of  the  law  is  fuch,  as  when,  to  prcfcrvc  the  princi- 
ples and  grounds  of  law,  it  depriveth  a  man  of  his  remedy 
without  his  own  fault,  it  will  rather  put  him  in  a  better  de- 
gree and  condidon  than  in  a  worfe.  Nam  qued  remedio  ikfii* 
tmiur^  iilfa  re  valei^  ft  culpa  abfiU     But  there  (hall  be  no 

f  Fioch.  L.  X94.    Litt  \  SSj.  ^  S  ^^'   . 
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remitter  to  a  right,  for  which  the  party  has  no  remedy  by 
a£kion  ^i  as  if  the  iflue  in  tail  be  barred  by  the  fine  or  war* 
ranty  of  his  anceftor,  and  the  freehold  is  afterwards  cad  upon 
him;  he  (hall  not  be  remitted  to  his  eftate  tail':  for  the 
operation  of  the  remitter  is  exa6bly  the  fame,  after  the  union 
of  the  tWQ  rights,  as  that  of  a  real  a£kion  would  have  been 
before  it.  As  therefore  the  iffue  in  tail  could  not  by  any 
action  have  recovered  his  antient  eilatei  he  fliall  not  recover 
it  by  remitter. 

<    .  *  » 

And  thus  much  for  thefe  extrajudicial  remedies,  as  well 

for  real  as  perfonal  injuries,  which  arefurnifhed  or  permitted 

by  the  law,  where  the  parties  are  fo  peculiarly  circumftanced, 

as  not  to  make  it  eligible,  or  in  fome  cafe&  even  pofEUe,  to& 

apply  for  redfef§  in  the  ufual  and  ordinary  methods  to  the 

courts  of  publicjuftice. 
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CHAPTER     THE     THIRD, 


OP    COURTS    IN    GENERAL. 


THE  next,  aiid  pritieipal,  obje£l  of  our  enquiries  is  ibe 
redrefs  of  injuries  by  fust  in  court f:  wherein  the  aA 
of  the  parties  and  the  a£l  of  law  co^operdte ;  the  z6t  of  the 
parties  being  necefiarj  to  fet  the  law  i;i  motion,  and  the 
procefs  of  the  law  being  in  general  the  only  inftrument,  by 
which  the  parties  are  enabled- to  procUrd  ascertain  and  ade- 
quate, redrefs. 

And  here  it  will  not  be  improper  to  obferve,  that  although, 
in  the  feveral  cafes  of  redrefs  by  the  a£l  of  the  parties  men* 
tioned  in  a  former  chapter  *,  the  law  allows  an  extrajudicial ' 
remedy,  yet  that  does  not  exclude  the  ordinary  courfe  of  juf- 
tice  :  but  it  is  only  an  additional  weapon  put  into  the  hands . 
of  certain  perfons  in  particular  inftances,  where  natural 
equity  or  the  peculiar  circum(lanc.es  of  their  fituation  re- 
quired a  more  expeditious  remedy,  than  the  formal  procefs 
of  any  court  of  Judicature  can  fumifli.  Therefore,  though 
I  may  defend  myfelf,  or  relations,  from  external  violence,  I 
yet  am  afterwards  entitled  to  an  a£tion  of  aflault  and  battery: 
though  I  may  retake  my  goods,  if  I  have  a  fair  and  peaceable 
opportunity,  this  power  of  recaption  does  not  debar  me  from 
n}y  ajiion  of  trover  or  detinue :  I  may  either  enter  on  the 
lands,  on  which  I  have  a  right  of  entry,  or  may  demand 
pofleffiqn  by  a  real  a£lion :  I  may  either  abate  a  nufance  by 
n^y  own  a^y^thprity,  or  call  upon  the  law  to  do  it  for  mc :  t 
inay  diftrein  for  rent|  or  have  an  a£tion  of  debt,  at  my  own 

option: 


» • 
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option :  If  I  do  not  diftrein  my  neighbour's  cattle  damage^ 
fca/ant,  I  may  compel  him  by  adion  of  trefpafs  to  make  me 
a  fair  fatisfadion :  if  a  heriot^  or  a  deodand,  be  withheld 
from  me  by  fraud  or  force,  I  may  recover  it  though  I  never 
feifed  it.  And  vith  regard  to  accord*  and  arbitrations^  thefe^ 
in  their  nature  being  merely  an  agreement  or  compromife> 
mod  indifputably  fuppofe  a  previous  right  of  obtaining  re<« 
drefs  fomc  other  vay^  which  is^given'up  by  fuch  agreement, 
Sut  as  to  remedies  by  the  mere  operation  of  law^  thofe  are 
indeed  giyen,  bccaufc  no  remedy  can  be  mintftred  by  fuit  or 
a£bton,  without  running  into  the  palpable  abfurdity  of  a 
|naa'9  bringing'  an  a£Hon  ^gainft  himfelf :  the  two  cafea 
wherein  they  happen  being  fuch,  wherein  the  only  poflible 
legal  remedy  would  be  dire^ed  again^  the  very  perfoo  him^ 
(elf  who  fecks  relief. 

In  all  other  cafes  it  is  a  general  and  indifputabk  rulci  that 
where  there  is  a  legal  right^^  there  is  alfo  a  legal  remedy,  by 
fuit  or  a^lion  at  laW|  whenever  that  tight  is  invaded..  And^ 
in  treating  of  thefe  remedies  by  fuit  in  <;ourt8, 1  ifaall  purfuo 
the  following  method  :  firft,  I  (hall  confidcr  the  nature  and 
(everal  fpecics  of  courts  of  jufticc :  and,  fecondly,  I  (ball 
point  out  in  which  of  thefe  courts,  and  in  what  manner,  the 
proper  remedy  may  be  had*  for  any  private  injury }  or,  iii 
other  words,  what  injuries  are  cognizable,  and  how  redreffed^ 
in  each  refpcftive  fpecics  of  courts. 

FiKST  then,  of  courts  of  jufticc.  And  herein  we  wiU 
confider,  iirft,  their  nature  and  incidents  in  general ;  and, 
then,  the  feveral  fpecics  of  them,  tteiktd  and  acknowleged, 
by  the  laws  of  England. 

A  COURT  is  defined  to  be  a  place  wherein  jufticc  is  judi- 
cially adminiftcred^  And,  as  by  our  excellent  conftttution 
the  fole  executive  power  of  the  laws  is  vefted  in  the  pcribn  of 
the  king,  it  will  follow  that  all  courts  of  jufticc,  which  are 

>  Cp.  Litt.  58. 
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die  medoiiL  by  if  hieh  he  admbifters  tlie  laws^  are  derived 
from  the  power  ot  tlie  crown  ^.  Fos  whether  created  by  2£t 
of  pariiamem,  or  letters  patent,  or  fubfifting  by  prefcrip* 
tktiy  (the  onlf  methods  by  which  any  court  of  judicatiirc  ^ 
can  ezift):the  ]Diog*s.  conient  in  the  two  former  is  exprefsly, 
and  in  die  faittev  impliedly,  given*  In  all  thefe  coarts  die 
lung  k  fniqKifedin  coQte&ipIatioxi  of  law  to  be  always  pre<- 
fent  *,  but  aa  that  is  in  fa&  impoffible,  he  is  there  reprefented 
by  bb  judges^  whofe  power  is  only  an  emanation  of  the 
loyal  pppiiflgati»e» 

Foa  die  more  Ijpeedy,  univerfal,  and  impartial  admini^. 
ftration  of  jufliice  between  fubjefl  and  fubjefl,  the  law  hath 
appointed  a  prodigious  variety  of  courts,  fome  with  a  more 
Ittnited,  others  with  a  -more  extenfive  jurtikiidion ;  fome 
oonftitutedi  toi  inquire  only,  others  to  hear  and  determine : 
fmue  to  determine  in  the  firft  inftance,  others  upon  appeal 
and  by  way  of  review.  All  thefe  in  their  turns  will  be  taken 
notice  cf  in  their  refpeAive  places :  and  I  ihall  therefore  here 
only  mention  one  diftin£lion,  that  runs  throughout  them  all  • 
ws.  that  fome  of  them  are  courts  ofrecwd^  others  not  of  r^- 
^r^  A  court  of  record  ts  that  where  the  a£l8  and  judicial 
prtKeiedingaareenroHed  in  parchment  for  a  perpetual  memo-' 
rial  and  teftimony :  which  rolls  are  called  the  records  of  the 
courtj  and  are  of  £uch  high  and  fupereminent  autbority>  that 
their  truth  is  not  to  be  called  in  queftion.  For  it  is  a  fettled 
rule  and  maj^im  that  nothing  fhall  be  averred  againft  a  record, 
nor  (hall  any  plea,  or  even  proof,  be  admitted  to  the  con-* 
trary*.  Ami  if  the  exiftence  of  a  record  be  denied,  it  fhall 
be  tried  by  nothing  but  itfelf ;  that  is,  upon  bare  infpefliofn 
whedier  there  be  any  f^ich  record  or  no  ;  elfe  there  would  be 
no  end  of  difputes.  ~  But,  if  there  appear  any  ml  flake  of  the 
clerk  in  making  up  fuch  record,  the  court  will  diredl  him  to 
amend  it*  All  courts  of  record  are  the  king's  courts,  in  right 
of  hiscrdwn  and  royal  dignity',  and  therefore  no  other  court 

c  Soe  book  I.  ch.  7^  « Ihid. 
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hath  authority  to  fine  or  imprifon ;  fo  that'  die  Tory  ertflion 
[  25  j  of  a  new  jurifdi£tion  with  power  of  fine  or  imprifonment 
makes  it  inftantly  a  court  of  record s.  A  court  not  of  record 
is  the  court  of  a  private  mah  ;  yrhom  the  law  will  not  intrlaft 
with  any  difcrctionary  power  over  the  fortune  or  liberty  of  hift 
f«liow-fubje£ts.  Such  are  the  courts-baron  incident  to  every 
manor,  and  other  inferior  jarifdi£Uon&:  whese  die  proceed-* 
idgs  are  not  enrolled  or  recorded ;  but  as  well  their  exiftence 
as  the  truth  of  the  matters  therein  contained  fiiall,  if  difputed^ 
be  tried  and  determined  by  a  jury.  Thefe  courts  can  hold  na. 
plea  of  "lattcrs  cognizable  by  the  common  law,  unlefs  under 
the  value  of  40/.  nor  of  any  forcible  injufy  whatfoever,  abt 
having  any  prcrcfs  to  arreft  the  p'erfon  of  the  defendant  *'» 

In  every  court  there  muft  be  at  lead  three  conftituent 
parts,  ilic  acfor^  reus,  ^mi  judex  :  the  affor,  ot  plaintiff,  who 
complains  cf  an  injury  done  j  the  reui,  or  defendant,  whais 
called  upon  to  mak^  fatisfa&ion  for  it ;  and  the  judex,  or 
judicial  power^  which  is  to  examine  the  truth  of  the  hSt^  to 
determine  the  law  arifing  upon  that  fa£t,  and,  if  any  injury 
appears  to  have  been  done,  to  afcertain  and  by  it's  officers  to 
apply  the  remedy.  It  is  alfo  ufual  in  the  fup^rior  courts  ta 
have  attorneys^  and  advocates  ot  counfel,  as  afliftants. 

An  attorney  at  law  anfwers  to  the  procurater,  or  proj£lor> 
of  the  civilians  and  canonifts  ^  -And  he  is  one  who  is  put  in 
the  place,  (lead,  or  turn  of  another,  to  manage  his  matters 
of  law.  •  Formerly  every  fuitor  was  obliged  to  appear  in  per- 
fon^  to  profecute  or  defend  his  fuit^  (according  to  the  old 
Gothic  conftitution  *',)  unlefs  by  fpecial  licence  under  the 
king*s  letters  patent  K  This  i$  dill  the  law  in  criminal  cafe$. 
And  an  idiot  cannot  to  this  day  appear  by  attorney,  but  ii^ 
pcrfon  *" ;  for  he  hath  not  difcretion  to  enable  him  to  appoint 

z  Salk.  200.     12  MoJ.  jS-S.  *'•  pweupanfur.** 

^  1  Inft.  311.  ^  Stiernhook  dejur%  Goib,  l,l,t,  6. 

j  Fope  Boniface  VIII,  in  6  Decretal.  \  F.  N.  B.  25. 

/   \.  t.  16.  ^  3.  fpealcs  of  ** prbcurato ^  "»  Ibid.  27. 
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a  proper  fubftitute  :  and  upon  his  being  brought  before  the 
court  in  fo  defencelefs  a  condition^  the  judges  are  bound  to  Q    s6    ] 
take  care  of  his  interefts,  and  they  (hall  admit  the  bed  plea 
in  his  behalf  that  any  one  prefent  can  fugged  "•    But,  as  in 
the  Roman  law  '^  cum.oHm  in  ufufutffit^  alterius  nomine  agi 
''  non  poffif  fed^  quia  hoc  twn  mitiimam  incommoditatem  hdbebat^ 
**  coeperunt  homines  per  procuratores  litigare^^^  fo  with  us,  upon 
the  fame  principle  of  convenience,  it  is  now  permitted  in  ge- 
neral, by  divers  antient  (latutes,  whereof  the  firft  is  ftatute 
Weftm.  2.  c.  lo.  that  attorneys  may  be  made  to  profecute  or 
defend  any  a£iion  in  the  abfence  of  the  parties  to  the  fuit. 
Thefe  attorneys  are  now  formed  into  a  regular  corps  \  they 
are  admitted  to  the  execution  of  their  ofEce  by  the  fuperior 
courts  of  Weftmlniter-hall  \  and  are  in  all  points  officers  of 
the  refpedive  courts  in  which  they  are  admitted :  and,  as 
they  have  many  privileges  on  account  of  their  attendance 
there,  {o  they  are  peculiarly  fubjedi  to  the  cenfure   and 
animadverfion  of  the  judges.     No  man  can  pra£^ife  as  an  at- 
torney in  any  of  thofe  courts,  but  fuch  as  is  admitted  and 
fworn  an  attorney  of  that  particular  court :  an  attorney  of 
the  court  of  king's  bench  cannot  pra£tice  in  the  court  of 
common  pleas ;  nor  vice  verfa.     To  praftice  in  the  court  of 
chancery  it  is  alfo  neceflary  to  be  admitted  a  folicitor  therein ; 
and  by  the  ftatute  22  Geo.  II.  c.  46.  no  perfon  (hall  zQ.  as 
an  attorney  at  the  court  of  quarter  fefTions,  but  fuch  as  has 
been  regularly  admitted  in  fome  fuperior  court  of  record.  So 
early  as  the  ftatute  4  Hen.  IV.  c.  18.  it  was  enadled,  that 
attorneys  fliould  be  examined  by  the  judges,  and  none  ad- 
mitted but  fuch  as  were  virtuous,  learned,  and  fworn  to  do 
their  duty.     And  many  fubfequent  ftatutes  '  have  laid  them 
«uider  farther  regulations  (i )• 

A  Bro.  ^rp  f.  idnt.  I.  %  Geo.  II.  c.  a^.     %z  Geo.  If.  c.  46. 

•  Jfift,  4.  tit.  10.  *3  Geo.  Ii<  c.  a6. 

p  3  JacM.  c  7*     12  Geo.  I.  c«  29* 

][i)  The  Dumber  of  attorneys  )ias  much  increafed  within  the  lafl 
three  ceatuiies ;  for  au  sJSt  of  parliament  paiTed  in  the  33  Hea.  V(. 
€•  7.  fiates,  (h^t  oo(  long  before  that  time,  there  had  not  b.een 
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Of  advocates,  or  (as  we  generally  csdl  them)  counfeli 
there  are  two  fpecies  or  degrees ;  batriftets,  and  feijeafits. 
The  former  are  admitted  after  a  confidefable  period  of  ftudy^ 
or  at  lead  (landing,  in  the  inns  of  court  ^ }  and  ate  in  our  old 
C   27    J  books  ftiled  apprentices,  apprenticH  ad  legem,  being  looked 
upon  as  merely  learners,  and  not  quafiiSed  to  execute  the  Futl 
o£Bce  of  an  advocate  till  they  were  fixteen  years  ftandlhg ;  at 
which  time,  according  to  Fortefcue  %  they  might  be  called 
to  the  ftate  and  degree  of  ferjeants,  ot  fervienfes  ad  kgem. 
How  antient  and  honourable  this  ftate  and  degree  is^  with  the 
form^  fplendor^  and  profits  attending  it,  hath  been  fo  ftiHy 
difplayed  by  many  learned  writers*,  that  it  need  hot  be 
here  enlarged  on.     I  fliall  only  obferve,  that  ferjeants  at  law 
are  bound  by  a  folemn  oath '  to  do  their  duty  to  their  clients  t 
and  that  by  cuftom"  the  judges  of  the  courts  of  Weftminfter 
are  always  admitted  into  this  venerable  order,  before  they 
are  advanced  to  the  bench }  the  original  of  which  was  pro- 
bably to  qualify  Hit  puifni  barons  of  the  exchequer  to  become 
juftices  of  affife  according  to  the  exigence  of  the  ftatute  oi^ 
14  £dw.  III.  c.  1 6.    From  both  thefe  degrees  fome  are 
nfually  felefted  to  be  his  majefty's  counfel  learned  in  the  law 4 
the;  two  principal  of  whom  are  called  his  attorney^  and  foli» 
citor,  general*    The  firfl:  king's  counfel^  under  the  degree 
of  ferjeant,  was  .fir  Francis  Bacon>  who  was  made  fo  bomrii 

4  See  Vol.  I.  introd*  f  i.  printed  in  I765>  entitkd,  «  obfervationt 

t  JeLL»e»  50.  **  tonching  the  tntiqatty  and  dignity  (^ 

•  Fortefc.  tbid,   10  Rep.  pref.  Dog-  <'  the  degrae  of  ferjeant  at  law.*' 

dil>  Ong*  JttriJ,    To  which  may  be  i  2  Inlt*  2x4. 

added  a  trad  by  the  late  ferjeant  Wynne,  ■  Fortefc*  c»  50* 


more  than  fix  or  dght  attorneys  in  Norfolk  and  Sufibik  qMUrn^ 
pore,  (it  obfervesy)  magna  tranquillitas  regnahat,  but  that  the  num- 
ber had  increafed  to  twenty-four^  to  tlie  great  vexation  and  pre* 
jodice  of  thefe  counues ;  it  therefore  enadts  that  for  the  futiire 
there  ihall  only  be  fix  attorneys  in  Norfolk^  fix  in  Suffolk,  and 
two  in  the  city  of  Norwich.  As  it  does  not  appear  chat  this  ila« 
tute  was  ever  repealed,  it  might  be  curioas  to  inqfoirt  how  it  wa» 
originally  evaded. 
Per  regulations  refpef&g  attorney ?y  fee  Burn,  tit.  Ammtf. 

eaufoy 
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€aufa^  without  either  patent  or  fee  ^  j  fo  that  the  firft  of  thd 
modern  order  (who  are  now  the  fworn  fervants  of  the  crown, 
with  a  ftanding  falary)  fcems  to  have  been  fir  Francis  Norths 
afterwards  lord  keeper  of  the  great  feal  to  king  Charles  II '« 
Thefe  king's  counfel  anfwer  in  fome  meafure  to  the  advo* 
cates  of  the  revenue,  advocatijifciy  among  the  Romans.  For 
they  muft  nbt  be  employed  in  any  caufe  againd  the  crown 
without  fpecial  licence(2)}  in  which  rcftridlion  they  agree  with 
theadvocatesof  the  fife  )^:  but  in  the  imperial  law  the  prohi- 
bition was  carried  ftill  farther,  and  perhaps  was  more  for  the 
dignity  of  the  fovereign ;  for,  excepting  fome  peculiar  caufes, 
the  fifcal  advocates  were  not  permitted  to  be  at  all  concerned 
in  private  fuits  between  fubje£l  and  fubje(£l'«  A  cuftom  has  [  28  J 
of  late  years  prevailed  of  granting  letters  patent  of  precedence  ' 

fo  fuch  barrifters,  as  the  crown  thinks  proper  to  honour 
with  that  mark  of  diftin£lion  ;  whereby  they  are  entitled  to 
fuch  rank  and  pre-audience  *  as  are  afligned  in  their  refpec* 
five  patents :  fometimes  next  after  the  king's  attorney  genC'* 
tal,  but  ufually  next  after  his  majefty's  counfel  then  being* 
Thefe  (as  well  as  die  queen's  attorney  and  folicitor  general  ^) 

V  See  his  letteri.  256.  4.  The  k!ng*t  attorney  genenU 

X  See  hit  life  by  Roger  North,  37.  5.  The  king's  foljcitor  general. 

iCoJL  s.  9.  s»  6.  The  kingH  ftiJMats. 

^lh]d.%^^•\l^  7.  The    king's  cottafel,  with   tl« 

■  Fie^ttidknce  in  the  coorts  is  rec-  queea*s  attorney  and  foUcitor* 

koned  of  fo  much  cooiequence,  that  it  S.  Serjeants  at  law* 

Jhay  not  be  amifs  to  fubjoio  a  fliort  table  9.  The  recorder  of  London. 

tS  the  pxccedence  which  nfuaily  obtains  to.  Adrocatet  of  the  d^il  law. 

aaong  the  pradifiers.  1 1  •  BarrtAers. 

I.  The  kiqg*s  premier  ferjeanty  {fo  In  the  court  of  exchequer  twoof  the  moft 


by  fpecial  patent.)  experienced  barrifters,  called  tbe/^' 

s.  The  king*s  antient  feijeant,  or  man  and  the  /»^-man  (from  the  places 

the  elde^  among  the  kjng*s  fer-  in  which  they  fit)  have  alfo  a  precedence 

jeancs^  in  motions. 
3.  The  kiog*s  advocate  general*  b  Seld.  tit  hon.  i .  6. 7. 


(2)  Henc6  none  of  the  king's  counfel '  can  publicly  plead  in 
court  for  a  prifoner,  or  a  defendant  in  a  criminal  profecattoo*  with- 
out a  licence,  which  is  never  refbfed ;  bat  an  expence  of  abont  9/. 
noft  be  incurred  in  obtaining  \u 

15  rank 
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rank  promifGuoufly  with  the  kin|;'8  counfel,  and  together 
with  them  ^t  within  the  bar  of  the  refpeflive  courts  :  but 
receive  no  falariesj  and  are  not  fworn  ',  and  therefore  are  at 
liberty  to  be  retained  in  caufes  againft  the  crown.  And  all 
other  ferjeants  and  barrifters  indifcriminately  (except  in  the 
court  of  conunon  pleas^  where  only  ferjeants  are  admitted) 
may  take  upon  them  the  prote^icn  and  defence  of  any  fuitorsy 
whether  plaintiff  or  defendant :  who  are  therefore  called  their 
c/Unts,  like  the  dependants  upon  the  antient  Roman  orators. 
Thofe  indeed  prac^ifed  gratis,  for  honour  merely,  or  at  moft 
for  the  fake  of  gaining  influence  ;  and  fo  likewife  it  is  efta- 
bliflied  with  us  %  that  a  counfel  can  maintain  no  a£tion  for 
his  foes  (3 )  >  which  are  given ,  not  as  heath  vel  condufliof  but  as 
quiddam  homrarlum  ;  not  as  a  falary  or  hire,  but  as  a  mere 
gratuity,  which  a  counfellor  cannot  demand  without  doing 
wrong  to  his  reputation  ^i  as  is  alfo  laid  down  with  regard 
to  advocates  in  the  civil  law',  whofe  honorarium  was  dire£ied 
by  a  decree  of  the  fcnate  not  to  exceed  in  any  cafe  ten  thoufan4 
[    29   ]  feiterccs^  or  about  80/.  of  Engliih  money'  (4).   And,  in  order 

c  Davis pref.  22.    i Ch. Rep.  %%•  •  Ff»  it»  6t, 

,   '^  Davit.  23.  /  «'T«c.  tf«n. /,  XI. 


(3)  Upon  the  fame  principle  a  phyfician  cannot  maintain  an 
sdion  for  his  fees.     4.  T'.  ^.  317. 

(4)  The  circumllances  which  led  to  this  4ceree,  as  recorded  by 
Tacitus,  deferve  to  be  mentioned,  3amius,  a  Roman  knight  of 
diftiqdioD,  having  given  Suilius  a  fee  of  three  thoufand  guineas  to 
undertake  his  defence*  and  finding  that  he  was  betrayed  by  hu  adv 
voczie,  /erro  in  domo  ejus  incuhuit.  In  confequence  of  this  the 
fenate  infifted  upon  enforcing  the  Cincian  law>  jtUt  ca^etur  anti* 
^ultlist  nequis  ob  caufam  orandam  pecuniam  donum'ue  aocipiat, 

Tacitus  then  recites  the  arguments  of  thofe  who  fpoke  againft 
the  payment  of  fees,  and  of  thofe  wha  fupported  the  pra^kice,  and 
concludes  with  telling  us,  that  Clandius  Caeiar  thinking  that  there 
was  more  reafon,  though  lefs  liberality,  in  the  arguments  of  the 
latccr,  capkndii  pecumis  po/uit  modum,  ufque  ad  dena  fijUrtia,  quern 
cgreJlJi  rdpgtuudarum  tencrentitr.      I  Ann,  lift*  11.  r.  5. 

But  beiides  the  acceptance  oi  fuch  immenfe  fees,  the  perfidy  of 
advocates  had  become  a  common  traj^c  i  for  Tapicuis  intrpduce^ 

t|^3 
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to  encourage  due  freedom  of  fpeech  in  the  lawful  defence  of 
their  clients,  and  at  the  fame  time  to  give  a  check  to  the  un- 
feemly  licentiottfnefsof  proftitute  and  illiberal  men  (a  few  of 
whom  may  fometimes  infinuate  themfelves  even  into  the  mod 
honorable  profeffions)  it  hath  been  holden  that  a  counfel  is 
not  anfwerable  for  any  matter  by  him  fpoken,  relative  to  the 
caufe  in  hand,  and  fuggefted  in  his  clients  in(lru£lions;  al« 
though  it  (hould  reflefl  upon  the  reputation  of  another,  and 
even  prove  abfolutely  groundlefs :  but  if  he  mentions  an  un- 
truth of  his  own  invention,  or  even  upon  inftrudlions  if  it  be 
knperdnent  to  the  caufe  in  hand,  he  is  then  liable  to  an  ac* 
tion  from  the  party  injuredjf.  And  counfel  guilty  of  deceit 
or  coUufion  are  punifliable  by  the  ftatute  WeAm.  i .  3  Edw.  I. 
c.  28.  with  imprifonment  for  a  year  and  a  day,  and  perpetual 
filence  in  the  courts ;  a  puniihment  (till  fometimes  infli£led 
for  grofs  mifdemefnors  in  practice  K 

%  Cro.  Jac.  90.  k  Raym*  376. 


the  fubjeft  by  obferving,  mc  quiJquam  pMiea  nurds  tarn  'vtnaU 
fuit  fiuam  iuhfocatorum  ferfidid^    To  t)k^6notlr  of  our  courts  the 
ccHTaptioii  of  judges  and  the  treachery  of  coaiifel  are  crimes  un- 
heard of  in  thb  country. 


-^tu  IIL  D 
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CHAPTER     THE     FOURTH, 


0.F  THE  PUBLIC  COURTS  of  COMMON 

LAW  AND  EQUITY. 


WE  ftre  next  to confider  the  feveral  fpecies and  Sininc- 
tioHS  of  courts  of  juftice,  which  are  acknowlegc  J 
and  ufed  in  this  ]cingdom.4|  And  thefe  are  either  fuch  as  are 
of  public  and  general  jurtfdt£kio»  throughout  the  whole 
realm  i  or  fuch  as  are  only  of  a  private  and  fpecial  jurifdic-* 
tion  in  fome  particular  parts  of  it*  Of  the  former  there  are 
four  forts ;  the  univerfally  eftabliihed  courts  of  common  law 
and  equity ;  the  ecclefiaftical  courts ;  the  courts  military ; 
and  courts  maritime.  And,  firft,  of  fuch  public  courts  as 
are  courts  of  common  law  and  equity. 

The  policy  of  our  ancient  conlUtutiony  as  regulated  and 
eftablifhed  by  the  great  Alfred,  was  to  bring  juftice  home  to 
every  man's  door,  by  conftituting  as  many  courts  of  judicature 
as  there  are  manors  and  townihips  in  the  kingdom ;  wherein 
injuries  were  redrefled  in  an  eafy  and  expeditious  manner,  by 
the  fuffrage  of  neighbours  and  friends.  Thefe  little  courts 
however  communicated  with  others  of  a  larger  jurifdi£lion, 
and  thofe  with  othess  of  a  ftill  greater  power ;  aicending 
gradually  from  the  lowed  to  the  fupreme  C9urts,  which  were 

i«^e£tive]y 
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tefpe£livc]/  conftitutcd  to  correal  the  errors  of  the  inferior 
ones,  an4  to  determine  fuch  caufes  as  by  reafon  of  then: 
weight  and  difficulty  demanded  a  more;  (blemh  difcuffioak 
The  courfe  of  juftice  flowing  in  large  (Ireattls  from  the  kingv 
as  the  fountain  I  to  his  ft:qierior  courts  of  record }  and  being 
then  fubdivided  into  fcnaller  channels^  till  the  whole  and 
every  part  of  the  kingdom  were  plentifully  watered  and  re* 
freihed. .  An  uiditution  that  feems  highly  agreeable  to  the 
diftatesof  natural  reafoniy  as  well  as  of  nunre  enlightened  po* 
licy ;  being  equally  fimihur  to  that  which  prevailed  in  Mexico 
and  Peru  before  they  were  difcovered  by  the  Spaniards,  and  to 
that  which  was  eftabliflied  in  the  Jewifli  republic  by  M ofes. 
In  Mexico  each  to\vn  and  province  had  it's  proper  judges, 
whp  heard  and  decided  caufes,  except  when  the  point  in  liti^ 
gation  was  too  intricate  fot  their  determination ;  and  then  it 
Vf^  remitted  to  the  fupreme  court  of  the  empire,  eftablilhed 
in  che  capital,  and  confiding  of /wr/vf  judges  ^     Peru,  ac4 
cording  to  Garciiafib  de  Vega,  (an  hiftorian  defcended  froni 
the  antient  Incas  of  that  country)  was  divided  inlofmall  dift 
tri£ls  containing  fen  families  each,  all  regiftred,  and  uttder 
one  magiftrate ;  who  had  authority  to  decide  little  differences 
and  punifh  petty  crimes.    Five  of  thefe  compofed  a  higher 
fdafa  of^fty  families  ^  tmdtwo  of  thefe  laft  compofed  another 
calked  a  hundred.    Tea  hundreds  conftituted  the  largeft  divi-A 
fion,  confiding  of  a  ^c^f^/t^i/ families;  ajld  eaek  divifion  had 
itf 5  feparate  j\idge  or  magiftrate,  with  a  proper  degree  of  fub^ 
ordination  ^    In  like  manner  we  re^d  of  Mofes,  that,  find^ 
ing  the  fole  adminifttation  of  juftice  too  heavy  for  him,  he 
^  'diofe  able  men  out  of  all  Ifrael,  fuch  jss  fekred  God,  men 
s^  of  truth,  hating  cdtetoulfnefs  ;  and  made  them  heads  ottt 
<*  die  people,  rulers  of  thoufands,  rulers  of  hundreds,  rulers 
^f  of  fifties,  and  rulers  of  tene  t  and  they  jirdged  the  people 
^<  at  all  feafons ;  the  hard  caufes  they  brought  unto  Mofcs, 
M  but  every  fmall  matter  th#y  judged  themfclvcs  «.*'    Thefe 
inferior  courts,  at  lead  the  name  and  fonh  of  them,  dill  con** 

A  Mod.  Vtii  Hi(l.  uxviii.  469*  c  £xod.  c.  zS. 
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tinue  in  our  legal  conflitution :  but  as  the  fuperior  courts  of 
C  32  3  record  have  in  pra£lice  obtained  a  concurrent  original  juriC* 
diflion  with  thefe  ;  and  as  there  is  befides  a  power  of  remov- 
ing plaints  or  a&ions  thither  from  all  the  inferior  jurifdic« 
lions ;  upon  thefe  accounts  (among  others)  it  has  happened 
that  thefe  petty  tribimals  have  fallen  into  decay,  and  almoft 
into  oblivion :  whether  for  the  better  or  the  worfe,  may  be 
matter  of  fome  fpeculation ;  when  we  confider  on  the  one 
hs^d  the  increafe  of  expenfe  and  delay,  and  on  the  other  the 
more  able  and  impartial  decifion,  that  follow  from  this  change 
of  jnrifdi£kion. 

The  order  J  fhall  obferve  in  difcourfing  on  thefe  fevera! 
courts,  conftituted  for  the  redrefs  of  civil  injuries  •  (for  with 
thofe  of  a  jurifdi£tion  merely  criminal  I  ihall  not  at  prefeht 
toncern  myfelf}  will  be  by  beginning  with  the  lowed,  and 
thofe  whofe  jurifdiAion,  though  public  and  generally  dif* 
(>erfed  throughout  the  kingdom,  is  yet  (with  regard  to  each 
|)articu]ar  court)  confined  to  very  narrow  limits  *,  and  fo 
afcending  gradually  to  thofe  of  the  molt  cxtenfive  and  tran« 
fcendant  powet. 

i 

h  Tk£  loweft,  s(nd  at  the  fame  time  the  moft  expeditious^ 
court  of  juftice  known  to  the  law  of  England  is  the  court  of 
piepoudre  J  curia  pedis  pulverizati  i  fo  called  from  the  dufty  £eet 
of  the  fuitors ;  or  according  to  fir  Edward  Coke  **,  becaufe 
jttdice  is  there  done  as  fpeedily  asduft  can  fall  from  the  foot. 
Upon  the  fame  principle  that  juftice  among  the  Jews  was 
adminiftered  in  the  gate  of  the  city^^,  that  the  proceticBags 
might  be  the  more  fpeedy  as  well  as  public.  But  the  ety* 
jnology  given  us  by  a  learned  modern  writer  ^  is  much  more 
ingenious  and  fatisfa£lory ;  it  being  derived,  according  to 
him,  from  pied puldreaupc  (a  pedlar,  in  old  French)  and  there^ 
fore  fignifying  the  court  of  fuch  petty  chapmen  as  refort  to 
fairs  or  markets.  It  is  a  court  of  record,  incident  to  every 
fair  and  market ;  of  which  the  fteward  of  him,  who  owns  or 

4  4  Inft.  272.  f  BanIngtoii*s  obfenrat.  on  the  fttt« 

«  Ruth.  c.  4.  337. 
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has  the  toll  of  the  market,  is  the  judge :  and  it's  jurifdi£lioii 
extends  to  adminifter  jullice  for  all  commercial  injuries  done 
in  that  verj  fair  or  market,  and  not  in  any  preceding  one. 
So  that  the  injury  mud  be  done,  complained  of,  heard,  and 
determined,  within  the  compafs  of  one  and  the  fame  day^ 
unlefs  the  fair  continues  longer.  The  court  hath  cognizance 
of  all  matters  of  contra£t  that  can  poiTibly  arife  within  the  pre* 
cin£^  of  that  fair  or  market ;  and  the  plaintifFmuft  make  oath 
that  the  caufe  of  an  a£lion  arofe  there  >•  From  this  court  a  writ 
of  error  lies,  in  the  nature  of  an  appeal,  to  the  courts  at  Weft* 
min{li:r^ ;  which  are  now  alfo  bound  by  the  ftatute  19  Geo. 
III.  c.  70.  to  iflixe  writs  of  execution,  in  aid  of  its  procefs^ 
after  judgment,  where  the  perfon  or  efleftsof  the  defendant 
are  not  within  the  limits  of  this  inferior  jurifdi£lion  ;  which 
may  poflibly  occafion  the  revival  of  the  pra£lice  and  proceed* 
uigs  in  thefe  courts,  which  are  now  in  a  manner  forgotten^ 
The  reafon  of  their  original  inftitution  feems  to  have  been,  to 
dojuftice  expeditioufly  among  the  variety  of  perfons,  that  re- 
fort  from  diftant  places  to  a  fair  or  market :  fince  it  is  pro* 
bable  that  no  other  inferior  court  might  be  able  to  ferve  it'a 
procefs,  or  execute  it's  judgments,  on  both  or  perhaps  either 
of  the  parties;  and  therefore,  unlefs  this  court  had  been  ettCt* 
ed,  the  conriplaint  muft  neceflarily  have  reforted  even  in  the 
firft  inftance  to  fome  fuperior  judicature. 

II.  The  court'baron  is  a  court  incident  to  every  manor  in 
the  kingdom^  to  be  holden  by  the  fteward  within  the  faid  ma* 
jior.  This  court-baron  is  of  two  natures  ^ :  the  one  is 
a  cuftomary-court,  of  which  we  formerly  fpoke  *',  appertain* 
i;ig  entirely  to  the  copyholders,  in  which  thtfir  eftates  are 
transferred  by  furrender  and  admittance,  and  other  matters 
tranfacted  relative  to  their  tenures  only.  The  other,  of 
which  we  now  fpeak,  is  a  court  of  common  law,  and  it  is 
the  court  of  the  barons,  by  which  name  the  freeholders  were 

.  t  Stit.  17  Edw.  IV.  c.  !•  *  Co.  Litt.  58. 

k  CfO.  £Ux.  773*  k  BmIc  li.  ch.  4,  ch.  6.  and  ch.  as. 
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fomctimcs  antlcntljr  called (i):  for  that  it  is  held  before  tlie 
[  34  3  freeholders  who  owe  fuit  and  fcrvicc  to  the  manor,  the  ftcw- 
ard  being  rather  the  regiftrar  than  the  judge.  Thefe  courts, 
though  in  their  nature  diftinft,  are  frcqucntljf  confounded 
together.  The  court  we  are  now  confidering,  viz.  the  frec- 
Iiolder's  court,  was  compofed  of  the  lord's  tenants,  who  were 
tilt  pares  of  each  other,  and  were  bound  by  their  feodal  te- 
nure to  aflift  their  lord  in  the  difpenfation  of  domeftic  juftice. 
This  was  formerly  held  every  three  weeks ;  and  it's  mod  im- 
portant buCnefs  is  to  determine,  by  "ivrit  of  right,  all  contro- 
Terfies  relating  to  the  right  of  lands  within  the  manor.  It 
may  alfo  hold  plea  of  any  perfonal  adlions,  of  debt,  trefpafs 
on  the  cafe,  or  the  like,  where  the  debt  or  damages  do  not 
amount  to  forty  (hillings';  which  is  the  fame  fum,  or  three 
marks,  that  bounded  the  jurifdi£bion  of  the  antient  Gothic 
courts  in  their  loweft  inftance,  or  j^erding-courij,  fo  called^ 
becaufe  four  were  inftituted  within  every  fuperior  diftricl  or 
hundred  "*•  But  the  proceedings  on  a  writ  of  right  may  be 
removed  into  the  county  court  by  a  precept  from  the  fherifF 
called  a-  tolt^t  "  quia  tollit  atque  eximit  caufam  e  curia  ba^ 
«  ronum  ^J*  And  the  ppoceedings  in  all  other  aftions  may 
be  removed  into  the  fuperior  courts  by  the  king's  writs  of 
pofie^^  or  aecedas  ad  curiatn,  according  to  the  nature  of  the 
fuit**.  After  judgment  given,  a  writ  alfo  oifalfejudgfnent* 
lies  to  the  courts  at  Wedminfter  to  rehear  and  review  the 

1  Fincb.  148.  P  See  append.  No.  I.  §  3« 

n  Stiernhook  deJureCeth,  1»  t,  c*  7..  1  P.N.B.  4.  70.  Fioch.  L.  444,445. 

bF.N.B«3)4.  Sceappend.No.1.^2.  '  F.  N.  B.  i8. 
.  •  3  Rep.  pref. 


( I )  All  the  freeholders  of  the  king  were  called  barons,  bat  the 
Editor  is  not  aware  that  it  appears  from  any  authority  that  this 
word  was  ever  applied  to  thofe  who  held  freeholds  of  a  fubjedl. 
See  an  account  of  the  antient  barons,  f  vol.  398.  n.  3.  It  feems 
to  be  the  more  obvious  explanation  of  the  court,  baron^  that  it  was 
the  court  of  the  baron  or  lord  of  the  manor,  to  which  his  freehold- 
ers owed  fuic  and  rerv]ce\  In  like  manner  we  fay  the  king's  court 
and  the  (hcriiF's  court. 

caufc. 
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caufe,  and  not  a  writ  of  error  $  for  thk  is  not  a  court  of  re* 
cord :  and  therefore,  in  fome  o(  thcfe  writs  of  removal,  the 
firft  direClion  giren  is  to  caufe  the  plaint  to  be  recordedj 

rfcorJari  facias  loquelam^ 

in.  A  HUNDRED  court  IS  oulj  a  larger  eottrt4>aron«  being 
held  for  all  the  inhabitants  of  a  particular  hundred  inftcad  of 
a  manor.  The  free  fuitors  are  here  alfo  the  judges  and  the 
fteward  the  regiftrar,  as  in  the  cafe  of  a  court-baron.  It  is 
likewife  no  court  of  record ;  refembling  the  former  ^  s^  f  3c  1 
points,  except  that  in  point  of  territory  it  is  of  a  greater  ju- 
rifdi^lion  *•  This  is  faid  by  fir  Edward  Coke  to  have  been  ' 
derived  out  of  the  county  court  for  the  eafc  of  the  people,  that 
they  might  have  juftice  done  to  them  at  their  own  doors^ 
without  any  charge  or  lofs  of  time  * ;  but  it*s  inftitution  was 
probably  co-eval  with  that  of  hundreds  themfelves,  which 
were  formerly  obferved  ▼  to  have  been  introduced  though  not 
invented  by  Alfred,  being  derived  from  the  polity  of  the  an« 
tient  Germans.  The  cenuni^  we  may  remember,  were  thfe 
principal  inhabitants  of  a  diftrifl  compofed  of  different  vil- 
lages, originally  in  number  an  hundred^  but  afterwards  only 
called  by  that  name  ^ ;  and  who  probably  gave  the  fame  de* 
nomination  to  the  diftrift  out  of  which  they  were  chofen. 
Caefar  fpeaks  pofitively  of  the  judicial  power  exercife<|  in  ibeir 
"hundred  courts  and  courts-baron.  **  frmcipei  regicnum,  at» 
«<  que  pagorum^  (which  we  may  fairly  conftrue,  the  lords 
of  hundreds  and  manors)  ••  inter  fuos  jus  dicunt,  contr^^ferjl-* 
«  afque  minuunt''!*  And  Tacitus,  who  had  examined  their 
conflitution  flill  more  attentively,  informs  us  not  only  of  the 
authority  of  the  lords,  but  of  that  of  the  centeni^  the  hun- 
dredors,or  jury  \  who  were  taken  out  of  the  common  free^ 
holders,  and  had  themfelves  a  (bare  in  the  determination* 
**  Eliguntur  in  conciliii  et  principes^  qui  jura  per  pagoi  vicofqm 
•*  reddunt  ;^  centeniftngultSy  ^x  plebe  ccmites^  confilium  Jimul  et 

•  Finch.  L.  248.     4  Inft.  267.  i)>/ifM  mttrfun  vocanttir  i  et^  fuoJ frtm9 

•  s  Inft.  71.  mmmtnti  fmit,  )m»  nomem  tr  b^mr  ^. 
V  Vol.  1.  pag.  ii6.                                  Tac.  4e  wnr.  Gtrwh  c  6« 

^CiMttei  ac^gulhpagUJuitt^  tdqu9  ^  dehM.  Cali,  /•  6.  r.  2a. 

D  4  "  auBoritaj^ 
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««  auaoritaSy  adfuntV^  This  hundred-court  was  denomi- 
nated haereda  in  the  Gothic  copftitution  7.  But  this  court, 
as  caufes  are  equally  liable  to  removal  from  hence^  as  from 
the  common  court-baron,  and  by  the  fame  writs,  and  may 
alfo  be  reviewed  by  writ  of  falfe  judgment,  is  therefore  fallen 
into  equal  difufe  with  regard  to  the  trial  of  a£iions. 

IV.  The  county  court  is  a  court  incident  to  the  jurifdic- 
tion  of  the  flierifF.  It  is  not  a  court  of  record,  but  may  hold 
[  3^  D  pl<^^s  of  debt  or  damages  under  the  value  of  forty  (hillings  >• 
Over  fome  of  which  caufes  thefe  inferior  courts  have,  by  the 
exprefs  words  of  the  flatute  of  Gloucefter  %  a  jurifdidion 
totally  exclufive  of  the  king's  fuperior  courts.  For  in  order 
to  be  entitled  to  fue  an  a£lion  of  trefpafs  for  goods  before  the 
king's  jufticiars,  the  plaintiff  is  direded  to  make  affidavit  that 
the  caufc  of  aftion  does  really  and  bona  fide  amount  to  40// 
which  affidavit  is  now  unaccountably  difufed  ^,  except,  in  the 
court  of  cxchequcr(2).  The  ftatute  alfo  43  Eliz.  c.  6.  which 
gives  the  judges  in  many  perfonal  a£lion8,  where  the  jury 
aflefs  lefs  damages  than  40/.  a  power  to  certify  the  fame  and 
abridge  the  plaintiff  of  his  full  cofts,  was  alfo  meant  to  pre- 
vent  vexation  by  litigious  plamtiffs ;  who,  for  purpofes  of 
mere  oppreffion,  might  be  inclinable  to  inftitute  fuits  in  the 
fuperior  courts  for  injuries  of  a  trifling  value.  The  county 
court  may  alfo  hold  plea  of  many  real  actions,  and  of  all  per- 
fonal anions  to  any  amount,  by  virtue  of  a  fpecial  writ 
called  zjuftidess  which  is  a  writ  empowering  the  flierifF  for 
the  fake  of  difpatch  to  do  the  fame  juftice  in  his  county 
court,  as  might  otherwife  be  had  at  Wcflminfter «.    The 

«  ie  Morih.  Girman.  f.  i  J.  •  ^  Ww.  I.  c.  8. 

.     y  Stiernhook. /.  I.  *.  a.  b»!nft.  391^ 

»  4  Inft.  a66.  *  Finch.  318.  F.  N.  B.  151. 


(2)  But  if  an  aaion  is  inftituted  in  any  of  the  courts  of  Weft- 
minftcr,  and  if  the  defendant  makes  an  affidavit  that  the  debt  is 
under  40/.  the  proceedings  will  be  Hayed,  unlefs  the  plaindfFwill 
alfo  make  an  affidavit  to  the  contrary.    4  T.  R.  495.  5  T.  R'  64. 

freeholders 
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freeholders  of  the  county  are  the  real  judges  in  this  court, 
and  the  iheriff  is  the  miniderial  officer.  The  great  conflux 
of  freeholders,  M^hich  are  fuppofed  always  to  attend  at  the 
county  court,  (which  Spelman  calls  forum  pUbetae  jtiftitiae 
et  iheatfum  comitivae  poteftatis  ^)  is  the  reafon  why  all  a£ls  of 
parliament  at  the  end  of  every  fcflion  were  wont  to  be  there 
publifhed  by  the  fherifF;  why  all  outlawries  of  abfconding 
ofienders  are  there  proclaimed ;  and  why  all  popular  eieflions 
which  the  freeholders  are  to  make,  as  formerly  of  iheri& 
and  confervators  of  the  peace,  stnd  ftill  of  coroners,  verder* 
OTS,  and  knights  of  the  (hire,  muft  ever  be  made  in  plena 
fotmtatu^  or,  in  full  county  court.  By  the  ilatute  2  £dw.  VL 
€•  25.  no  county  court  (hall  be  adjourned  longer  than  for 
one  month,  confiding  of  twenty-eight  days.  And  this  was 
alfo  the  antlent  ufage,  as  appears  from  the  laws  of  king  £d-  C  37  } 
ward  tlie  t\Atx^\  praepofitui  (that  is,  the  fherifF)  ad  quar^ 
*•  tarn  circiter  feptimanam  fnquentem  popuH  concionem  celebrato  ,• 
**  cuiquejus  dicito  :  litefque  ftngulas  dirimito,^*  In  thofe  times 
the  county  court  was  a  court  of  great  dignity  and  fplenc^or, 
the  bifliop  and  the  ealdorman  (or  earl)  with  the  principal 
men  of  the  {hire  fitting  therein  to  adminifter  juftice  both  in 
lay  and  ecclefiaftical  caufes^.  But  it's  dignity  was  much 
impaired,  when  the  biOiop  was  prohibited  and  the  earl  ne- 
glected to  attend  it.  And,  in  modern  times,  as  proceedings 
gre  removeable  from  hence  into  the  king's  fuperior  courts, 
by  writ  oi  pone  or  recordari^,  in  the  fame  manner  as  from 
hundred  courts,  and  courts-baron  ;  and  as  the  fame  writ  of 
falfe  judgment  may  be  had,  in  nature  of  a  writ  of  error  y  this 
has  occafioned  the  fame  difufe  of  bringing  a£lions  therein. 

These  are  the  feveral  fpecies  of  common  law  coutta, 
which  though  difperfed  univerfally  throughout  the  realm, 
are  neverthelefs  of  a  partial  jurifdi£lion,  and  confined  to  par« 
ticular  diflridts :  yet  communicating  with,  and  as  it  were 
members  of,  the  fuperior  courts  of  a  more  extended  and 
general  nature ;  which  are  calculated  for  the  adminiftra* 

*  Glojf.  xr.  comU^tuu  <*  LL.  Eadgmrl  c.  5. 

•  f.  II.  f  F.  N.  6«  70fl    Fiach.  445* 

tion 
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ticm  of  redref^  not  In  any  one  lordihip,  hundred,  or  county 
only,  but  throughout  the  whole  kingdom  at  large.  Of 
which  fort  h 

V.  Thte  court  of  common  pleasj  or,  as  it  is  frequently 
termed  in  law,  the  court  of  common  bench. 

By  the  anticnt  Saxon  conftitution  there  was  only  one  fu- 
perior  cCurt  of  juftice  hi  the  kingdom ;  and  that  court  had 
cognizance  both  of  civil  and  fpiritual  caufes:  vh,  the  tvittefm*- 
gemoteyor  general  council,  which  aflembled  annually  or  oftener, 
wherever  the  king  kept  his  Chriftmas,  Eafter,  or  "VY^^i^^^^- 
tide,  as  well  to  do  private  judice  as 'to  confult  upon  pubUe 
burmefs.  At  the  conqueil  the  ecclefiaftical  jurifdittion  was 
{  38  ]  diverted  into  another  channel ;  and  the  conqueror,  fearing 
danger  from  theft  annual  parliaments,  contrived  alfo  tt>  fepa- 
rate  their  miniftcrial  power,  as  judges,  from  their  delibera- 
tivCi  as  counfeHors  to  the  crown.  He  therefore  eftabliftied 
a  con  ft  ant  court  in  his  own  hall,  thence  called  by  Brafton** 
and  other  antient  authors  j////i  regia  or  aula  regis.  This  court 
was  compofcd  of  the  king's  great  officers  of  ftate  refidcnt  in 
his  palace,  and  ufually  attendant  on  his  perfon  :  fuch  as  the 
lord  high  conftable  and  lord  marefchal,  who  chiefly  prefided 
in  matters  of  honour  and  of  arms ;  determining  according  to 
the  law  military  ahd  the  law  of  nations.  BeGdes  thefe  there 
were  the  lord  high  fteward,  and  lord  great  chamberlain  j  the 
fteward  of  the  houfhold  ;  the  lord  chancellor,  whofe  peculiar 
bufincfs  it  was  to  keep  the  king's  feal  and  examine  all  fuch 
writs,  grants,  and  letters,  as  were  to  pafs  under  that  autho^ 
rity  J  and  the  lord  high  trcafurer,  who  was  the  principal  ad- 
vifer  in  all  matters  relating  to  the  revenue.  Thefe  high 
officers  were  affifted  by  certain  perfons  learned  in  the  laws, 
who  were  called  the  king's  jufticiars  or  juftices  ;  and  by  the 
greater  barons  of  parliament,  all  of  whom  had  a  feat  in  the 
aula  regia^  and  formed  a  kind  of  court  of  appeal,  or  rather  of 
advice,  in  matters  of  great  moment  and  difficulty.     All  tliefc 

in 
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in  their  fcTcral  departments  tranfaAed  allfecuKrbufinefsbotli 
criminal  and  civilj  and  likewife  the  matters  of  the  revenue : 
and  over  all  prefided  one  fpecial  magiftrate,  oalled  the  chief 
jufticiar  or  capita/is  J tifiidarius  totius  Angliae  ;  v9\\o  was  alfo 
the  principal  minifter  of  ftatCy  the  fecond  man  in  the  king- 
dom, and  by  virtue  of  his  office  guardian  of  the  realm  in  the 
king's  abfence.  And  this  officer  it  was,  who  piincipailf 
determined  all  the  vaft  variety  of  caufes  that  arofe  in  this 
extenfive  juriidi^tion ;  and  from  the  plenitude  of  his  power 
grew  at  length  both  obnoxious  to  the  peoplci  and  dangerous 
to  the  government  which  employed  himi. 

This  great  univerfal  court  being  bound  to  follow  the 
king's  houihold  in  all  his  progrefles  and  expeditions,  the 
trial  of  common  caufes  therein  was  found  very  burthenfome  [  39  ] 
to  the  fubjeA.  Wherefore  king  John,  who  dreaded  alfo  the 
power  of  the  jufticiar,  very  readily  confented  to  that  article 
which  now  forms  the  eleventh  chapter  of  magna  carta^  and 
cna£ls»  **  that  comtnunia  placita  non  fequantur  curiam  reps ^  fed 
<•  teneantur  in  aliquo  loco  certoP  This  certain  place  was  cfta- 
bliflied  in  Weftminfter-hall,  the  place  where  the  aula  regit 
originally  fate,  when  the  king  refided  in  that  city ;  and  there 
it  hath  ever  fince  continued.  And  the  court  being  thus  ren- 
dered fixed  and  ftationary,  the  judge  became  fo  too,  and  a 
chief  with  other  juftices  of  the  common  pleas  was  thereupon 
appointed ;  with  jurifdiftion  to  hear  and  determine  all  pleas 
ef  land,  and  injuries  merely  civil  betvi'een  fubjcft  and  fub- 
jeft.  Which  critical  cftablifhrnent  of  this  principal  court  of 
common  law,  at  that  particular  junAure  and  that  particular 
place,  gave  rife  to  the  inns  of  court  in  its  neighbourhood ; 
and,'  thereby  colIe£ling  together  the  whole  body  of  the  com- 
mon lawyers,  enabled  the  law  itfelf  to  withftand  the  attacks 
of  thecanonifts  and  civilians,  who  laboured  to  extirpate  and 
deftroy  it  *.  This  precedent  was  foon  after  copied  by  king 
Philip  the  Fair  in  France,  who  about  the  year  130a  fixed  the 

j  Spdm.  GL  33i>2|  3*     GUb.  l\\i\.  ^  Sec  vol.  I.  Introd.  ^'x« 

parliament 
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parKament  of  Paris  to  abide  conftantly  in  that  metropolis  i 
which  before  ufed  to  follow  the  perfon  of  the  king,  wherever 
he  went,  and  in  which  he  himfelf  ufed  frequently  to  decide 
the  caufes  that  were  there  depending  :  but  all  were  then  re«> 
ferred  to  the  fole  cognizance  of  the  parliament  and  it*s  learned 
judges  ^,  And  thus  alfo  in  1495  the  emperor  Maximilian  h 
fixed  the  imperial  chamber  (which  before  always  travelled 
with  the  court  and  houfliold)  to  be  conftantly  held  at  Worms, 
from  whence  it  was  afterwards  tranilated  to  Spire  K 

4 
\ 

The  aula  regia  being  thus  ftripped  of  fo  confiderable  4 
branch  of  it's  jurifdlftion,  and  the  power  of  the  chief  jufti- 
giar  being  alfo  confiderably  curbed  by  many  articles  in  tlie 
great  charter,  the  authority  of  both  began  to  decline  apaco 
I  ^®  3  under  the  long  and  troublefomc  reign  of  king  Henry  III, 
And|  in  farther  purfuance  of  this  example,  the  other  fevera^ 
offices  of  the  chief  jufticiar  were  under  Edward  the  firft  (who. 
Bew  modelled  the  whole  frame  of  our  judicial  polity)  fulw 
divided  and  broken  into  diftinfl  courts  of  judicature.  A 
Qourt  of  chivalry  was  eredbed,  over  which  tlie  conftabla  and 
marefchal  predded  \  as  did  the  (Reward  of  the  boufiioUi  over 
another,  conftituted  to  regulate  the  king's  domellic  fervauts* 
The  high  fteward^  with  the  harous  of  parliament,  formed  aa 
nuguft  tribunal  for  the  trial  of  delinquent  peers  \  and  the  ba« 
rons  referved  to  themfelves  in  parliament  the  right  of  review* 
ing  the  fentences  of  other  courts  in  the  laft  refort.  The  diftri- 
butipn  of  common  juftice  between  man  and  m^n  was  throwa 
into  fo  provident  an  order,  that  the  great  judicial  officers  were 
made  to  form  a  checque  upon  each  other :  the  court  of  chan- 
cery iflblng  all  original  writs  under  the  great  feal  to  the  other 
courts ;  the  common  pleas  being  allowed  to  determine  all 
caufes  between  private  fubjefls ;  the  exchequer  managing 
the  king's  revenue  \  and  the  court  of  king's  bench  retaining 
all  the  jurifdi£lion  which  was  not  cantoned  out  to  other 
courts,  and  particularly  the  fuperintendence  of  all  the  reft  by 
way  of  appeal ;  and  tlie  fole  cognizance  of  pleas  of  the  crown 

^  Mod.  Un.  Hift*  xxiii*  396^  1  Ibid*  xxix.  467* 

or 
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OT  criminal  caufes.  For  pleas  or  fuks  are  regiilarly^  divided 
into  two  forts ;  pleas  of  the  crown^  which  comprehend  all 
crimes  and  mifdemefnors,  wherein  the  king  (on  behalf  of 
the  public)  is  the  plaintiff;  and  comrrton  pleas,  which  include 
all  civil  a£lions,  depending  between  fubje£b  and  fubjeft. 
The  former  of  thefe  were  the  proper  objeft  of  the  jurifdidlion 
of  the  court  of  king's  bench ;  the  latter  of  the  court  of  com- 
mon pleas :  which  is  a  court  of  record,  and  is  filled  by  fir 
Edward  Coke"^  the  lock  and  key  of  the  common  law;  for 
herein  only  can  real  a£lions,  that  is,  a£lions  which  concern 
the  right  of  freehold  or  the  realty,  be  priginally  brought: 
and  all  other,  or  pcrfonal,  pleas  between  man  and  man  arc 
likewife  here  determined  j  though  in  mod  of  them  the  king's 
bench  has  alfo  a  concurrent  authority. 

The  judges  of  this  court  arc  at  prcfcnt"  four  in** number,  [4x3 
one  chief  and  three  ptit/fti  juftices,  created  by  the  king's  let- 
ters patent,  who  fit  every  day  in  the  four  tcnns  to  hear  andl 
determine  all  matters  of  law  arifing  in  civil  caufes,  whether 
real,  perfonal,  or  mixed  and  compounded  of  both.  Thefe 
it  takes  cognizance  of,  as  well  originally,  as  upon  removal 
from  die  inferior  courts  before-mentioned.  But  a  writ  ot 
error,  in  the  nature  of  an  ap||Kd,  lies  from  this  court  int6 
the  court  of  king's  bench. 

VI.  The  court  of  king's  bench  (fo  called  becaufe  the  king 
«ftd  formerly  to  fit  there  in  pcrfon®,  the  ftile  of  the  court  ftill 
being  coratff  ipfe  rege)^^)  is  the  fupreme  court  of  common  law 

»  4  laft.  99*  fully  fupplled  wi ch  j udget  of  the  fapcrior 

•  King  James  I»  danng  the  greater  courts.       And,  in  fubfequent  reigni, 

partofhisreijjn,  appointed  five  judges  in  upon  the  permanent  indifpofitioo  of  a 

the  coorts  of  icing*s  bench  and  common  judge,  a  fifth  hath  been  fomedmes  ap« 

pleaty  for  the  benefit  of  a  cafttng  voice  pointed.    Raym.  475. 

in  cafe  of  a  difference  In  opinion,  and  *  4  Inft.  73. 

that  the  circuits  might  at  all  timet  be 

(3)  This  court  is  called  the  qoeen's  bench  in  the  reign  of  a 
queen,  and  during  the  prote^oraie  of  Cromwell  it  was  filled  thd 
^>per  bench, 

'I  ill 
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in  the  kingdiem;  conGfting  of  a  chief  jufticjc  and  three^t^^^ 
jufticcs,  who  are  by  their  office  the  fovereign  confervajqrs  of 
the  peace  and  fupreme  coroners  of  the  land.  Yet,  though  the 
kkig  himfelf  ufed  to  fit  in  this  court,  and  ftill  is  fiippofed  fo 
to  do  9  he  did  not,  neither  by  law  is  he  empowered  P  to,  deter- 
;i;iine  any  caufe  or  motion,  but  by  the  mouth  of  his  judgesy 
t6.  whom  he  hath  committed  his  whole  judicial  authority  i» 

^  This  court,  which  (as  we  h^ve  faid)  is  the  remnant  of 
flic  aula  regiof  is  not,  nor  can  be,  from  the  very  nature  and 
conftitution  of  it,  fixed  to  any  certain  place,  but  may  foUbV 
tlie  king's  perfon  wnerevej  he  goes-,  for  which  reafon  all 
proc^fs  ifTuing  out  of  this  court  in  the  king's  name  is  return* 

P  See  book  I.  ch.  7.   The  king  ufed  coart  of  king*!  beocli*   (See  the  records 

to  decide  caufes  in  perfon  in  the  aula  re-  cited  4  Burr.  S51.)  (4)     And,  in  later 

gia   r'*  In  curia  dmmi  regis  if>fe  in  pro-  times  Jamei  1. 1%  faid  to  have  fate  there 

**  pri2  perjonajura  dtctrnity  fDial'  dt  in  perfon,  but  was  informed  by  his  pdgoa 

Search.  /.  I .  ^4.)  AAer  it'sdiflblution  .  that  he  could  not  deliver  an  opinion.     > 

king  Edwari  I.  fzequently  fat  in  the  •     94  Jaft.  71. 

»  '■  ■    .   I    I    '■  '  '  '        ■  ■ '      ■  -■    ■ .    ■  I   ■   »■  I ■  ■ 

-  (^  Lord  Mansfield,  in  4  Burr.  851.  does  not  mean  to  fay,  nor 
to  the  records  there  cited  warrant  the  eoncKifi^n,  that  Ed.  L  ac«  . 
toalty  iat  in  the  king's  bench.  Dr.  Henry,  in  his  very  accurate 
Hiilbry  of  Great  Britain*  informs  tis,  that  he  has  found  noinftance  of 
any  of  our  kings  fitting  iii  a  court  of  juftice  before  £d,  IV.  "  And 
**  £d.  IV.  (he  fays)  in  the  fecond  year  of  his  reign,  fat  three  days  to-* 
"  gether,  during  Michaelmas  terqi,  in  the  court  of  king'9  bench ; 
*'  but  it  is  not  faid  that  he  interfered  in  the  buitnefs  of  the  court  ^ 
**  and  as  be  was  then  a  very  young  man,  it  is  probable  that  it  waf 
*'  his  intention  to  learn  in  what  manner  juftice  was  adminiflered, 
«'  rather  than  to  a6i  the  part  of  a  judge."    5  vol.  382.  4to  edit. 

Lord  Coke  fays,  that  the  words  in  magna  charta,  c.  29,  fiec 
fitferiium  ibJmus  necfuper  aim  mUtemus  niji^  fcfr,  fignify  that  we  ih4| 
not  fit  in  jtidgroent  ourfelves^  nor  fend  our  commiflioners  or  judges 
to  try  him.     2/9^.46. 

But  that  this  is  an  erroneous  con1lra6lion  of  thefe  words,  appei^ri 
from  a  magna  charta  granted  by  king  John  in  the  16th  year  of  bis 
reign,  which  is  thus  exprcfled,  nec/uper  tos  fervim  *vei ferdrma 
iSimus,  nifi  per  legem  regni  noftri  vel  frr judicium  farium/uontm*  Sec 
Int.  10  Bl*  Mag.  Ch,  p.  xiii. 

6'  able 
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able  **  uiL^nqi/e  fiurimus  in  Anglia.^*  -   It  hath-  •indecd>  fat 
ft>mc  centuries  paft,  ufually  fate  at  Wcftminfter,  being  an  ati- 
tient  palace  of  the  ciown  ;  but  might  removQ  with  the  king 
XQ  York  or  Exeter,  If  he  thought  proper  to  coni.mand  it. 
And  we  find  that,  after  Edward  I.  had  conquered  Scotland. 
It  aAally.  fate  at  Roxburgh  ^     And  this  moveable  qualit)!^ 
as  well  as  it's  dignity  and  power,  are  fully  expreifi&d  by  Brae- 
ton,  when  he  fays  that  the  juftices  0/  .this  court  are  "  capr- 
^  takSfgen^ales^  perpeinh  etmajorfi:  a  later/  ^egis  reftdetites  i 
**♦  quia  09mum  aliorum  corrigere  teneniur  injurias  ht  a-rores  *. 
And  it  is  moreover  efpecialIy.4>CQvided  in  t\\Q,articuri  fupA- 
aurtits^  that  the  king's  chancellor,  and  the  judices  of  hi^ 
hench^  ihaU  follow  him,  fo  that  he  may  have  at  all  times 
near  unto  him  fome  tl^at  bp  learned  in  the  laws.  !        , 


*    r 


The  jurifdi^ion :  of  tius  .court  is.  very  high,,aqd  traiir 
fcendent. .  |t  l(pqpsallinfenqr  jurifdi^tloas  witl^  th|^  bounds 
of  their  authority,  and  m^y  either  renfu)ve  their  proceadings 
to  be  determined  here,  or  prohibit  their  progrej^  bel^w.     It 
fupcrintends  all  civil  corporations  .in  the  kingdom*.    It  com- 
mands magiflrates  and  others  to  do  what  their  d^ty  requires, 
in  every  cafe  ^^here  there  is  no  other  fpecific  r^/nedy.    It 
prote£ls  the  liberty  of  the  fubje^l,  by^  fpeedy  and  iummary 
interpofitioa.     It  takes  cogniaance  both  of  criminal  and  civil 
eaufes  ;  the  former  in  what  is  called  the  crown-fide  or  crownr 
office;  the  latter  in  the  plea-£de  of  the  court.    The  jurif- 
di£tion  of  the  crown*Cde  it  is  not  oitr  prefent  bufinefs  tQ 
fonfider ;  that  will  be  more  properly difcuiTed in theenfuing 
ivolume.    But  on  the  plea-fide,  or  civil  branch,  It  hath  an 
original  jurifdi£lion  and  cognizance  of  all  actions  of  trefpafs^i 
or  other    injury  alleged  to  be  committed  vi  et  armis ;  of 
actions  for  forgery  of  deeds,  maintenance,  confpiracy,  de- 
ceit, and  a^lions.on  the  cafe  which  allege  any  falfity  or 
frand :  all  of  which  favour  of  a  criminal  nature,  although 
the  a£lion  is  brought  for  a  civil  remedy ;  and  make  the  de« 

t  M.  10,  %t  iJw.  I.     Hale  HIA.  •  /.  3.  r.  ro. 
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fcndant  liable  in  ftridncfs  to  pay  a  fine  to  the  king,  as  well 
as  damages  to  the  injured  party  \  The  fame  doflrinc  is  alfo 
now  extended  to  all  anions  on  the  cafe  whatfoevcr^ :  but 
no  a£lion  of  debt  or  detinue,  or  other  mere  civil  a£lion,  can 
by  the  common  law  be  profecUtcd  by  any  fubjeft  in  this  court, 
by  original ymt  out  of  chancery* ;  though  an  a£tion  of  debt, 
given  hyJafuU,  may  be  brought  in  the  king's  bench  as  well 
as  in  the  common  picas  r*  And  yet  this  court  might  always 
Jiave  held  plea  of  any  civil  a£bion  (other  than  aSiions  resd) 
provided  the  defendant  was  an  ofEcer  of  the  court ;  or  in  the 
cuftody  of  the  marfhall,  or  prifon-keeper,  of  this  court,  for 
a  breach  of  the  peace  or  any  other  offence  •.  And,  in  pro- 
icefs  of  time,  it  began  by  a  Bfkion  to  hold  plea  of  all  per* 
fonal  anions  whatfoever,  and  has  continued  to  do  fo  for 
ages  * :  it  being  furmifed  that  the  defendant  is  arre/ted  for  a 
fuppofed  trefpafs,  which  he  never  has  in  reality  committed  ; 
and,  being  thus  in  the  cuftody  of  the  marihall  of  this  court, 
the  plaintiff  is  at  liberty  to  proceed  againft  him  for  any  other 
pcrfonal  injury:  which  furmife,  of  being  in  the  marflialPs 
cuftody,  the  defendant  is  not  at  liberty  to  difpute  ^  And 
thcfe  fiftions  of  law,  though  at  firft  they  may  ftartle  the  ftu* 
derit,  he  will  find  upon  farther  confideration  to  be  highly 
beneficial  and  ufeful :  cfpecially  as  this  maxim  is  ever  inva- 
riably  obferved,  that  no  fi£tion  (hall  extend  to  work  an  injury  i 
it's  proper  operation  being  to  prevent  a  mifchief,  or  remedy 
an  inconvenience,  that  mightrcfult  from  the  general  rule  of 
law*.  So  true  it  is,  that  in  Ji^ione  juris'femper  fuh/ifiit  aequi" 
tas  *.  In  the  prefent  cafe,  it  gives  the  fuitor  his  choice  of 
more  than  one  tribunal,  before  which  he  may  inftitute  his  ac- 
tion I  and  prevents  the  circuity  and  delay  of  juftice,  by  allow- 

Q  Finch*  L.  t98«     lInil..S3.     Dj'  fiiiknem  ncn  admittliur  prohatio:  quti 

^trStt  JUcourttu  €•  hank  U  rcjf.  ,  tnim  efficeret  prcbatio  veritafU,  ubi  fiBh 

w  F.  N.  B.  86*  9»*     1  Lilly*  pnA.  advfrfuk  wntatm  fimgit  f   Nam  /flSif 

K^*  503*  viyii  aliud  eftf  fuam  Ugu  advtrjui  vtri' 

.   »  4  Iftft*  76.  Tryt'l  Ju&FUaxar.  lOU  tattmw  re^li/i txjufla  caufa  Ji^fth, 

y  Carth.  ft34.  (GothofrtJ.  in  Ff,  /.  2».  r.  3.) 

« 4  Inft.  71,           -  ,   «  3  R«p.  3«.     »  Roll.  Rep.  50*. 

•  lh%i.  7x«     -  4  II  Rep*  51.    Coi  Liu.  130* 
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ing  that  fuit  to  be  orfginalIy>  and  in  the  firit  intftancet  com- 
menced in  this  court,  which  after  a  determination  in  anoth^r^ 
might  ultimately  be  brought  before  it  on  a  writ  of  error. 

For  this  court  is  llkewife  a  court  of  appeal^  into  which 
may  be  removed  by  writ  of  error  all  determinations  of  the 
frourt  of  common  pleas^  and  of  ail  inferior  courts  of  record 
in  England  ;  and  to  which  a  writ  of  error  lies  alfo  from  the 
court  of  king's  beiTth  in  Ireland  (5).  Tet  even  this  fo  high 
and  honourable  court  is  not  the  dernier  refort  of  the  fubje<5l : 
for,  if  he  hf.  not  fatisfied  with  any  determination  here,  he  may 
remove  it  by  writ  of  ^ rror  into  the  houfe  of  lords,  or  the 
court  of  exchequer  chamber,  as  the  cafe  may  happen,  ac« 
cording  to  the  nature  of  the  fuitj  and  the  manner  in  which 
It  has  been  profecuted* 

Vll*  The  court  qf  exchequer  is  inferior  in  rank  not  only 
to  the  court  pi  king's  bench,  but  to  the  common  pleas  alfo  » 
but  I  have  chofen  to  confider  it  in  this  order,  on  account  of 
it's  double  capacity^  as  a  court  of  law  and  a  court  of  equity 
alfo.  It  is  a  vety  antient  court  of  record^  fet  up  by  Williani 
the  cotlquetor  ''^  as  a  part  of  the  aula  regia  \  though  regu- 
lated and  reduced  to  it's  prefent  order  by  king  Edward  I^i 
and  intended  principally  to  order  the  revenues  of  the  crown^ 
and  to  recdver  the  king's  debts  and  duties  **•  It  is  called  the 
txchsxfKXffcatcharium^  from  the  chequed  cl6th,  refembUng 
a  che(s-board,  which  covers  the  table  there  ;  and  oil  which^. 
when  certain  of  the  king's  accounts  are  made  up,  the  fum$ 
are  marked  and  fcored  with  counters.  It  confifts  of  two  divi- 
(Ions :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  Cheie  commentaries  have  no  cod- 

^  Lamb.  Arcbthm.  t^  t  Sptim.  GuiLL  in  cog*  /^.  vtt.  apud 

f  M«idk.  hift.  cxch.  109.  ^ilkms. 

b  4lttft.  103.— ii6.  * 
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(5)  Thit  altered  hy  thf  aj  Geo.  IIL  c.  i8,  which  fee  xa  the 
f  vol.  104K.  n.  14* 
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ctrA  ;  And  d^  eourt  ot  judicial  part  of  it>  wh!ch  is  again  fub* 
divided  into  a  court  of  equity,  and  a  court  of  common  law. 

E   45    J      The  court  of  equity  is  held  in  the  exchequer  chamber  be-* 
fore  the  lord  treafurcr,  the  dliancellor  of  the  exchequer,  the 
chief  baron,  and  three  puifni  one*.     Thcfc  Mr.  Selden  con- 
jeftures  ^  to  have  been  antiently  made  out  of  fuch  as  were 
barons  of  the  kingdom,  or  parliamentary  barons  \  and  thence 
to  have  derived  their  name ;  which  conjefturc  receives  great 
ftrength  from  Brafton's  explanation  of  magna  carta^  c,  14. 
which  dire£ls  that  tlie  earls  and  barons  be  amerced  by  their 
peers ;  that  Is,  fays  he,  by  the  batons  of  the  exchequer  ^. 
The 'primary  and  original  bufiuefji  of  this  court  is  to  call  the 
king's  debtors  to  account,  by  bill  filed  by  the  attorney-gene- 
ral ;  and  to  recover  any  lands,  tenements^or  bereditamentSj 
any  goods,  chattels,  or  other  profits  or  benefits,  belonging  to 
the  crown.     So  that  by  their  original  conilitution  the  jurif- 
di£tron  of  the  courts  of  common  pleas,  king's  bench,  and 
exchequer,  wds  entirely  feparate  and  di(lirn£t :  the  common 
pleas  being  inteoded  to  decide  all  controverfies  between  fub* 
jeft  and  fnbjeft ;  the  king's  bench  to  corredl  all  crimes- and 
mifderiiefnors  that  amount  to  a  breadi  of  thepeace>  the  king 
being  then  plaintiff,  as  fuch  offences  are  ki  open  derogation 
of  the  jura  regalia  of  his  crown :  and  the  exchequer  to  ad* 
juft  and  recover  his  revenue,  wherein  the  king  alfo  is  plain- 
tiff, as  the  withholding  and  non^-paymeiu  thereof  is  an  injury 
to  his  jura  fifcdia^    But,  as  by  a  fi&ion  almoft  all  forts  of 
civil  a£lions  are  now  allowed  to  be  brought  in  the  king's, 
bench,  in  like  manner  by  another  fiAion  all  kinds  of  perfonil 
fuits  may  be  profecuted  in  the  court  of  exchequer.     For  as 
All  Ae  oificers  and  miniflers  of  this  court  have,  liike  thoie  ef 
other  fuperior  courts,  the  privilege  of  fuing  and  being  fued 
only  in  dieir  own  court  (  fo  alfo  the  king's  debtors  and  faiw 
mers,  and  allaccomptantsof  the  exchequer,  are  privileged  to 
f«e  and  implead  «»U  maimer  of  perfons  in  the  fame  court  of 
equity,  that  they  themfelvcs  arc  called  into.    They  have  lik&. 
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vtfe  privilege  to  fue  and  implead  one  another,  or  atiy 
It  ranger,  in  the  fame  kind  of  common  law  adtons  (where 
the  perfonaky  onljr  is  concerned)  aa  are  profecuted  in  the 
court  of  common  pleas* 

This  gives  original  to  the  common  law  part  of  their  jnrif-  Z  ^  1 
jdidtion,  whidi  was  eftabliflied  merely  for  the  benefit  pf  the 
Ling's  accomptants,  and  is  exercifed  by  the  barons  only  of 
the  exchequer!  and  oot  the  treafurer  or  chanc^llbr.    Thp 
writ  upon  which  all  proceediings  here  are  grounded  is  caUed 
a  quo  minus  i  in  which  dbe  plaintiff  fuggefts  ihat  he  is  the 
Ling's  farmer  or  debtor,  and  that  the  defendant  hath  done 
iiim  the  injury  or  damage  complained  of;  quo  minus  ft^km 
rfofiitf  hy  which  he  is  the  leCs  abk»  to  pay  the  king  his  debt 
or  refits    And  thefe  foots  ar^  exprefsly  ^vi^QiciLy  by  what  is 
esdJed  the  ftamte  of  Rutland ',  to  be  confined  to  fuch  matters 
oniy^  itf  fpcciaUy  concern  the  king  or  his  minifters  of  the  ex* 
chequer.     And  by  the  articuli  fuper  cartas  **  it  is  enaded, 
that  no  common  pkas  be  thenceforth  holden  in  the  exche- 
quer, contrary  to  the  form  of  the  great  charter.     But  now» 
by  the  fuggdlion  of  privilege,  any  perfon  may  be  admitted  to 
fue  in  the  exdiequer  as  well  as  tlie  king's  accomptant.    The 
furmife,  of  being  debtor  to  the  king»  is  tber^ore  become 
matter  of  form  and  mere  words  of  courfe,  and  the  court  is 
open  to  all  the  nation  equally.    The  fame  holds  with  regard 
tQ  the  equity  fide  of  the  court :  for  theft  any  perfpn  may  fiic 
a  biU'agalnft  another  upon  a  bare  fuggeftion  that  lue  is  the 
king's  accomptant;  but  whether  he  is  fo,  or  not,  is  never 
controverted.     In  this  court,  on  the  equity  fide,  the  clergy 
have  long  ufed  to  exhibit  their  bills  for  the  non-payment  of 
tithes ;  in  which  cafe  the  furmife  of  beixig  the  king's  debtor 
is  no  G&ion,  they  being  bound  to  pay  him  their  firft  fruits^ 
«md  annual  tenths*    But  the  chancery  has  of  late  years  ob* 
taiaed  a  large  (hare  in  this  bufinefs. 

An  appeal  from  the  equity  fide  of  this  court  lies  immedi- 
ately to  the  houfe  of  peers  -,  but  from  the  common  law  £de^ 

1 1«  Edw«  I.  €«  II.  n  sS  $4w.  It  c«  4* 
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in  purfuwKC  of  the  ftatutc  31  Edw.  III.  c.  1 2.  a  writ  of  error 
inuft  be  fird  brought  into  the  cpurt  of  ezehequer  chamber. 
And  from  the  determtnadoi^  there  hkd  there  lies,  in  the 
demur  refort,  a  writ  of  error  to  the  houfe  of  lords. 

[   47    ]      VIII.  The  high  court  of  chancery  is  the  only  remaining, 
and  in  matters  of  civil  property  by  much  the  moft  important 
<yf  any,  of  the  king's  fuperior  and  original  courts  of  juftice. 
It  has  it's  name  of  chancery,  cancellaria,  from  the  judge  who 
prefides  here,  the  lord  chancellor  or  cancellarius  ;  who,  fir 
.  Edward  Coke  tells  us,  is  fo  termed  a  cancellando^  from  can- 
celling the  king^s  letters  patent  when  granted  contrary  to 
law,  which  is  the  higheft  point  of  his  jurifdiflion'**  But  the 
office  and  name  of  chancellor  (however  derived)  was  cer- 
taifnly  known  to  the  courts  of  the  Roman  emperors :  where 
k  originally  feems  tor  have  fignifkd  a  chief  fcribe  or  fecretary, 
who  was  afterwards  invefted  with  feyeral  judicial  powers,  and 
a  general  fuperintendency  over  the  reft  of  the  officers  of  the 
prince.     From  the  Roman  empire  it  paffisd  to  the  Roman 
church,  ever  emulous  of  imperial  ftate }  and  hence  every 
bilhop  has  to  this  day  ^hi^  chancellor,  ihe  principal  judge  of 
his  confiftory.     And  when  the  modern  kingdoms  of  Europe 
were  eftabliihed  upon  the  ruins  of  the  empire^  almoft  every 
ftate  preferved  it's  chancellor,  with  different  jurifdi£):ion8  and 
dignities,  according  to  their  different  conftituticmsfi.     But  in 
'  all  of  them  he  feems  to  have  had  the  fupervifion  of  a41  char- 
ters, letters,'  and  fuch  other  public  inftruments  of  the  erown> 
as  were  authenticated  in  the  ntoft  folemn  manner :  and  there- 
fore when  feals  came  in  ufe,  he  had  always  the  cuftody  pf 
the  king's  great  feal.    So  that  the  office  of  chancellor,  or 
lord  keeper,  (whofe  authority  by  ftatute  5  Eliz.  c.  i8.   i^ 
declared  to  be  exadly  the  fame)  is  with  us  at  this  day  created 
by  the  mere  delivety  of  the  king's  great  feal  into  his  cuftody®: 
whereby  he  becomes,  without  writ  or  patentj^  an '  officer  of 
the  greateft  weight  and  power  of  any  now  fubfifting  in  the 
kingdom  j  and  fuperior  in  pouit  of  precedency  to  every  tem- 

9  4  Infb  88«  «  Lamb.  Arcbei§n,  65.    i  Roll*  Abr.-  3S5. 
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poral  lord'.  He  is  a  priry  counfeDor  fay  his  office ^j  and, 
according  to  lord  chancellor  Eiiefmere  %  prolocutdr  of  the 
Jioufe  of  lords  by  prefcription.  To  him  belongs  the  appoint- 
ment of  all  juftices  of  the  peace  throughout  the  kingdom.  [48] 
Being  formerly  ufually  an  ecclefiafttc,  (for  none  elfe  were 
then  capable  of  an  office  fo  converfant  in  writings)  and  pre<* 
fiding  OT^  the  royal  chapel  ^,  he  became  keeper  of  the  king's 
oonfcicnce  ;  vifitor,  in  right  of  the  king,  of  all  hofpitals  and 
colleges  of  the  king's  foundation ;  and  patron  of  all  the  king's 
livings  under  the  value  of  twenty  marks '  per  annum  in  the 
king's  books  (6).     He  is  the  general  guardian  of  all  infants, 

f  Sut  31  Hen.  VIII.  c.  lo.  ^Madox.  bift.  of  ex'ch.  42. 

4  SeWen.  office  of  lord  chanc  ^3.  "38  Edw.  III.  3.  F.N.B.35.  though 

'  of  the  office  of  lord  chancellor.  «ifr«  Hpbtft  (tuO   extendi  thif  value  to 

i65i«  twenty^«»^i. 


(6)  With  regard  to  the  chancellor's  patronage,  there  feems  to 
be  fome  inaccuracy  in  the  learned  Judge's  text  and  references.  I 
hombly  conceive  that  a  truer  ftatement  u  this,  n/ix.  that  it  appears 
from  the  rolls  of  parliament  that  it  had  been  the  ufage  before  that 
time  for  the  chancellors  to  give  all  the  kmg's  livings,  taxed  (by 
the  fttbfidy  afTeffinents)  at  twenty  marks  or  under,  to  the  clerks, 
who  were  then  adloally  cleri  or  clergymen,  who  had  icng  laboured 
in  the  couft  of  chancery ;  but  that  the  bi(hop  of  Lincoln,  when  he 
was  chancellor,  had  given  fuch  livings  to  his  own  and  other  clerks, 
contrary  to  the  pleafure  of  the  king  and  the  antient  ufage ;  and 
therefore  it  is  recommended  to  the  king  by  the  council  to  com- 
mand the  chancellor  to  give  fuch  livings  only  to  the  clerks  of  chan« 
cery,  the  exchequer,  and  the  other  two  benches  or  courts  of  Weft- 
minfter-hall.  4  Ed.  IIL  110.  5 1 .  But  fince  the  new  vabation  of 
l^neficesy  or  the  king's  books  in  the  time  pf.  Henry  the  eighth, 
and  the  clerks  ceafed  to  be  in  orders,  the  chancellor  has  had  the 
abfolnte  difpofal  of  all  the  king's  livings,  even  where  the  prefenta- 
tion  devolves  to  the  crown  by  lapfe,  of  the  value  of  twenty-pounds 
a  year  or  under  in  the  king's  books.  It  does  not  appear  how  this 
enlarged  patronage  has  been  obuined  by  the  chancellor,  but  it  is 
probable  by  a  private  grant  of  the  crown,  from  aconfid^ration  that 
the  twenty  marks  in  the  time  of  Ed.  111.  were  equivalent  to  twenty 
pounds  in  the  time  of  Henry  VIIT.      Gihf,  764.      i  Burn.  Fc. 

^4FW,  129. 

£  3  idiots. 
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idiots^  and  lunatics;  andhasthegenml  fuperintendance  of  all 
charitable  ufes  in  the  kingdom.  And  all  tliis,  over  and  above 
the  vail  and  extenfive  jurifdidion  which  he  cxercifes  in  his 
judicial  capacity  in  the  court  of  chancery ;  wherein,  as  in 
die  excKequeri  there  are  two  diilinA  tribunals :  the  one 
ordinary^  being  a  court  of  common  law  \  the  other  extraor* 
dinary^  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  antient  than  the 
court  of  equity.     It's  jurifdtdion  is  to  bold  plea  upon  ^fcir£ 
facias  to  repeal  and  cancel  the  king's  letters  patent,  when 
made  againft  law,  or  upon'untrue  fuggeftions ;  and  to  hold 
plea  of  petitionsi  nnnfirans  de  droits  traverfes  of  offices,  and 
the  like  \  when  the  king  h4th  been  advifed  to  do  any  a£l,  6r 
is  put  in  pofleffion  of  any  lands  or  goods,  in  prejudice  of  a 
tttbje&'s  right  '•     On  proof  of  which,  as  the  king  can  never 
be  fuppofed  intentionally  to  do  any  wrong,  the  law  queftions 
not  but  he  will  immediately  redreft  the  injury  \  and  refers 
that  confcientious  talk  to  die  chancellor,  the  keeper  of  his 
confcience.     It  alfo  appertains  to  this  court  to  hold  pica  of 
all  perfonal  a£lions,  where  any  officer  or  minifter  of  the  court 
is  a  party".     It  might  like  wife  hold  plea  t^y  fare  facias )  of 
partitions  6f  lands  in  coparcenary^,  and  of  dower  %  where 
any  ward  of  the  crown  was  concerned  in  interefti  fo  long  as 
the  military  tenures  fubfifted  :  as  it  now  may  alfo  do  of  the 
C   49   1  tithes  of  foreft  land,  where  granted  by  the  king  and  clainied 
by  a  ftranger  againft  the  grantee  of  the  crown  )^;  and  of  exe- 
cutions on  ftatutes,  or  recognizances  in  nature  thereof  by 
the  ftatute  23  Hen.  VIII.  c.  6^.     But  if  any  caufe  comes  to 
iflue  in  thk  court,  that  is,  if  any  fa£t  be  difputed  between 
the  parties,  the  chancellor  cannot  try  it,  having  no  power  to 
fummon  a  jury ;  but  muft  delhrer  the  record  propria  tnafiu 
into  the  court  of  king's  bench,  where  it  (hall  be  tried  by  the 
country,  and  judgment  (hall  be  there  given  thereon*.     And 

1 4.  Rep.  s4.  y  Bro.  Ahr,  t»  difmts.  xo. 

u  4  Inft.  So.  *  X  R*]l.  Abr.  469. 

w  Co.  Lict.  1 71.    F.  K.  B.  62.  aCro.  Jw.  )s*    Latch*  ua* 
X  Bro.^r*  tit,  J<fwcr*6C,  Moor'565. 

when 
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when  judgment  is  given  in  dxaoocry  upon  demuncr  or  the 
likc»  a  writ  of  error,  in  nature  of  an  appeal,  liss  out  of  thi$ 
pr^inarjr  court  into  the  court  of  king's  bench  ^ :  though  £» 
Uttle  ia  ^fualljr  done  on  the  pommon  law  fide  of  the  courf, . 
diat  I  h^ve  met  with  no  tvaee»  of  an^  writ  of  error  c  being 
stiStwUj  brought,  fince  tine  /ourteenth  year  of  queen  filial 
betbj.^.  jD.  1572. 

In  this  ordinary,  or  legal,  court  is  aUb  kept  the  fjffldffu 
juftitiae :  out  of  which  ail  original  writs  that  pafs  under  the 
great  £eal^  all  comroiflions  of  charitable  ufes,  fewers,  banlt- 
ruptcy,  idiotcy,  lunacy,  and  tlie  like,  do  ifiue^  and  for  which 
it  is  always  open  to  the  fubje£l,  who  may  there  at  any  time 
deoumd  and  have,  r^  debit9  jujiitiaey  any  writ  that  his  occar 
Sons  may  call  for.  Thefe  writs  (relating  to  the  hufinefs  of 
the  fubjed)  and  the  returns  to  them  were,  according  to  the 
Simplicity  of  antient  times,  originally  kept  in  a  hamper,  in  ' 
hmnaperio ;  and  the  others  (relating  to  fuch  matters  wherein 
<the  orown  is  immediately  or  mediately  concerned)  w^rc  pre- 
-ferved  in  a  little  fack  or  bag,  in  parva  bag^  s  and  thence  hath 
arUen  the  diftindtion  of  the  hanaper  office,  and  petty  bag  office^. 
which  hoth  belong  to  the  comnaon  law  court  in  chancery. 

But  Ac  extraordinary  court,  or  court  of  equity,  is  now  f  50  J 
i>ecome  the  court  of  the  grcateft  judicial  confequence.  This 
•diftinclion  between  lawand  equity,as  adminiftered  in  different 
courts,  is  not  at  prefent  known,  nor  feems  to  have  erer  been 
^baown,  in  any  other  country  at  any  time  ^ :  ami  yet  the  dif- 
ference of  one  from  the  other,  when  adminiftered  by  the  fame 
tribunal,  was  perfe£tly  familiar  to  the  Romans ' ;  theyW 

b  Yearbook,  i8  EdwML%^,  1 7-^  <  The  cwmU  rf  etifiienety  inftittttrd 

%^    x^Aff.  47*    Dyer.  315.    1  Roll,  by  John  III,  Ictngcr  Fartugsls  to rcTiew 

Aep*  ^87.     4  Inft.  So.  the  ieotencet  of  all  iafefior  coarts,  and 

c.Theopiaioa  of  lord  keeper  North  moderate  them  by  equity,  (Mod.  Un. 

in  x68z  (1  Vcrn.  131.    1  £qu.  Caf.  Hift.  x«ii.  137.)  (eems  rather  to  have 

abr.  129.)  tb4C  no  fucb  writ  of  cnror  lay,  boen  a  court  of  appeal. 

•ad  that  an  injun^ion  ml^ ht  be  iiTued  «  Thus  too  the  |»ar)iameBt  of  Paris, 

afai^ft  it,  Ceemt  not  to  h^vc  Uca  well  the  court  of  fei&on  in  Scotland,  and  every 

confidered*  other  j\iri(<]i^ion  in  £wrQ>e  of  which 

S  4  wc 
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praetoriumf  or  difcretlon  of  the  praetor,  being  diftin^^  from 
the  liges  or  Handing  laws ' :.  but  the  power  of  both  centered 
in  one  "and  the  (ame  magtftrate,  iriio  was  equally  intrufted 
to  pronounce  the  rule  of  law,  and  to  apply  it  to  particular 
cafes  by  the  principles  of  equity.  With  us  too,  the  aula 
regia,  whi^h  'was  the  fupreme  court  of  judicature,  undoubt- 
edly adminiftered  equal  juftice  according  to  the  rules  of  botk 
or  either,  as  the  cafe  might  chance  to  require :  and,  when 
that  was  broken  to  pieces,  the  idea  of  a  court  of  eqiiity^  as 
diftinguiflied  from  a  court  of  law,^id  not  fubfift  in  the  ori- 
ginal plan  of  partition.  For  though  equity  is  mentioned  by 
!Pra£^on*,  a$  a  thing  c^ntrafted  to  ftri£t  law,  yet  neither  ia 
th^t  lyriter,  nor  in  Glanvil  or  Fleta»  nor  yet  in  Britton,  (com* 
pofed  under  the  aufpices  and  in  the  name  of  Edward  I>  and 
treating  particularly  of  courts  and  their  feveral  jurifdifltons) 
is  there  a  fyllable  to  be  found  relating  to  the  equital^le  jurif* 
4i<3ipn  of  the  court  of  chancery.  It  feems  therefore  pro- 
bable, that  when  the  courts  of  law,  proceeding  merely  upon 
the  ground  of  the  king's  original  writs  and  confining  them- 
felves  ftri£Uy  to  that  bottom,  gave  a  harfli  or  imperCe£k  judg- 
ment, the  application  for  redrefs  ufed  to  be  to  the  king  in 
2  perfon  ai&fted  by  his  privy  council ;  (from  whence  alfo  arofe 
.  the  jurifdi£tion  of  the  court  of  requcfts  **,  which  was  virtu- 
ally aboliflied  by  the  ftatute  16  Car.  I.  c.  lo.)  and  they  were 
wont  to  refer  the  master  either  to  the  chancellor  and  a  fele£l 
committee^  Or  by  degrees  to  the  chancellor  only,  who  mitigat- 
ed the  fcverity  or  fupplied  the  defers  of  the  judgments  pro- 
i^ounced  in  the  courts  of  law,  upon  weighing  the  circum- 


we  have  any  tolerable  accounti  found  all 
theiriieGi£,on>  as  «rell  upon  principles 
of  equity  as  tbofe  of  pofitive  law.  (Lord 
Kayras.  hiftor.  law.  traAi,  I.  315.  330* 
pnne<  of  iquiC.  44.) 

f  Thus  Cicero;  "jam  ilttt  fnmiJIU 
*'  nM  efftJUndtfltiy  ^uis  Hen  4>idtty  quae 
<•  C9a£htt  f  aril  metn  et  deceptut  doto  pro- 

miftrit  T  quae  fuidem  pkrumque  jure 

praetwolihtranturf  nonwuUa  legibt^s** 
OAc./.  f.  ' 

$/.».<.  7.  /«/.  13- 


*i 
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^  The  matters  cognisable  in  thia 
court,  immediately  before  it*s  diflbto- 
eion>  were  «  almoft  all  fuitiy  that  by 
<*  colour  of  equity,  or  fopplication  ihad« 
<<  to  the  prince,  might  be  brought  be- 
<<  fore  him :  but  originally  and  propd*- 
<<  ly  all  poor  mrn*s  fuits,  which  wert 
«  made  to  his  majejly-by  fappllcatiooi ; 
**  and  upon  which  tHey  we^e  entitled  tQ 
**  have  right,  without  payment  of  any 
f<  money  for  the  fame.**  (Smith's  com- 
monwealth*  b«  3.  c.^y.) 

ftances 


ftaaces  of  tK^  cafe.  This  was  the  cuRom  not  onlf  among 
our  Saxoi)  anceftors,  before  the  inftitution  of  the  aula  regia  *p 
but  alfo  after  it's  diflblution,  in  the  reign  of  king  Edward  I^i 
and  perhaps  during  it^s  continuance^  in  that  of  Henry  II K 


iNthefe  early  times  the  chief  judicial  employment  of  the 
chancellor  muft  have  been  in  devifing  new  writs,  dire£i;ed  to 
the  courts  of  common  law,  to  give  remedy  in  cafes  where 
none  was  before  adminiilered.    And  to  quicken  the  diligence 
of  the  clerks  in  the  chancery,  >yho  were  too  much  attached 
to  antient  precedentS|  it  is  provided  by  ftatute  Weftm.  2* 
13  Edw*  I.  c.  24.  that  ^^  whenfoeyer  from  thenceforth  in 
**  one  cafe  a  writ  (hall  be  found  in  the  chancery,  and  in  a 
*<  like  cafe  falling  under  the  fame  right  and  requiring  like  re<!> 
^*  medy  no  precedent  of  a  writ  can  be  produced,  the  clerks 
*<  in  chancery  (hall  agree  in  forming  a  new  one :  and,  if 
y  they^  cannot  agree,  it  (hall  be  adjourned  to  the  next  par« 
"  liament,  where  a  writ  (hall  be  framed  by  confent  of  the 
••  learned  in  the  law",  left  it  happen  for  the  future,  that  the 
*^  court  bf  our  lord  the  king  be  deficient  in  doing  juftice  to 
"  the  f^itors.*'    And  this  accounts  for  the  very  great  variety  C   5*  3 
of  writs  of  trefpafs  on  the  cafe,  to  be  met  with  in  the  regifter  $ 
whereby  the  fuitor  had  ready  relief,  according  to  the  exi-  . 
gency  of  his  bufinefs,  and  adapted  to  the  fpecialty,  reafon* 
and  equity  of  his  very  cafe".      Which  provi(ion  (with  a 
little  accuracy  in  the  clerks  of  the  chancery,  and  a  little  li* 
berality  in  the  judges,  by  extending  rather  than  narrowing 
the  remedial  eStGt^  of  the  writ)  might  have  efie&ually  an* 
fwered  all  the  purpofes  of  a  court  of  equity* ;  except  that  of 
obtaining  a  difcovery  by  the  oath  of  (he  defendant. 


'  Nemo  ad  regem  a^pellft  pro  aliqud 
tittf  nifi  jut  domi  confi^ui  non  poJJU,  St 
jus  nimis  fevtrum  JSt^  alleviatw  Jnnde 
fuaeratur  afud  regem,     J^JL,  Edg*  c.  %m 

k  I^ambard.  jircbtiun*  59« 

1  Johannes  Sariiburienfis  (who  died 
A»  D.  I  i3i,  36  Hfn.  II.)  fpeaking  of 
the  chanceUor'i  office  io  the  verib  pre- 
&i£d  to  bis  foljferatkan,  has  thefe  lines ; 


Hk  ejl,  qmt  Itga  regni  canceUat  inifuaSf 
Et  mandata pu  pr'mcipU  atfua  facitm 
*  A  great  Tariety  of  new  precedents  of 
writSy  in  cafes  before  unprovided  for,  are 
given  by  this  very  ftatute  of  Weftm.  a* 
n  Lanib.  jSrcbeion.  6z. 
o  This  was  the  opinion  of  Faltfaxt 
a  vtry  learned  judge  in  the  time  of  Ed- 
ward the  fourth*    **  Lt/uhfct/is  (fays 

«f  be) 
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But  when,  about  the  end  of  the  reign  of  king  Edward  III,' 
ufcs  of  land  were  introduced  ?»  and,  though  totally  diOcpuo* 
tenanced  by  the  courts  of  common  law,  were  confidered  a9 
fiduciary  dcpofits  and  binding  in  confcience  by  the  clex^yj 
the  feparate  jurifdi£ti6n  of  the  chancery  as  a  court  of  equity 
began  to  be  eftabliflied^i  and  Joh^  Waltham,  who  was 
hiOiop  of  Salifbury  and  chancellor  to  king  Richard  II,  by  a 
ilrained  interpretation  of  the  above-mentioned  ftatutc  of 
Wellm.  z.  dqvifcd  the  writ  qI  fub^cna^  returnable  in  the 
court  of  chancery  only,  to  make  the  feoffi^e  to  ufes  account* 
able  to  his  cejluy  que  ufe  :  which  procefs  was  afterwards  ex** 
tended  to  other  matters  wholly  determinable  at  the  common 
law^  upon  falfe  and  fiditious  fuggellions;  for  which  thexefor/s 
the  chancellor  himfelf  isby  ftatute  17  Ric*  II.  c.6.  direfted  to 
give  danci^ges  to  the  party  unjuftly  aggrieved^  But  as  the 
clergy^  fo  early  as  the  reign  of  king  Stephen,  had  attempted 
to  turn  their  ecdefiaftical  courts  into  courts  of  equity,  by  eQ«' 
tertaining  fuits  fno  laefiont  Jidei^  as  a  fpiritual  offence  againft 
couCdesce,  in  cafe  of  non-payment  of  debts  or  any  breach  of 
civil  contrad^sc;  till  checked  by  the  conflitutions  orCla« 
rendon%  which  declared  that,  ^^placita  de  debitis^  fuejide  in^m 
*<  t0rp^fiia  dtbitttur^  vel  abfque  inUrp^ttione  fidd^Jittt  injijftida 
]  <<  rigis  /'  therefore  probably  the  eccleriaftical  chancellory 
who  theaheld  the  feal,  were  renaifs  in  abridging  their  own 
new^acquired  jurilxli£ttQfi ;  efpecially  as  the  fpiritual  courts 
continued'  to  graip  at  the  fame  authority  as  before,  in  fuitft 


•*  he)  ntfirrelt  my  eyfivrnfement  itfi  fotie 
<^  il^fi  Hiffi  mm  mttndaims  tkii  tSiom 
**JurJm£fijtif  a  wmniMimna  Ujuf'^k* 
«'  tion  dt  ceo  courts  et  ^  fiut4r  courts,*" 
(Ycarb.»i£^w. /r.  23.) 

p  See  bwk  II.  ch.  20. 

^  Spelm.  Cicf.  ro6.     i  Lev,  241. 

f  Lord  Lytteic.  Hen.  Il.b.  3.  p.  }6i. 

not. 

•  lo  Hen.  It.  c.  15.     SpecJ.  4  58. 

t  In  4  Hen.  Ill*  fuits  in  coutr  chrif- 
^\ui pro UJijfte fidti  apon  temporal  con« 
tra^l  were  adjudged  to  be  cootriry  to 


lav.  (Fftib.  Abr,  #.  PrebUkjorh  l  5.) 
Bqt  in  theilatute  «r  writ  9i  arcumfpUst 
agatut  Aippoied  by  Xbioc  to  bane  lifued 
1 3  £dw.  J.  but  more  probably  (3  Pryo* 
Rec.  336.)  9  Edw.  II9  fuita  f:ro  laefi,n% 
fitt  were  allowed  to  the  ccclefiafttcai 
courts  \  according  to  fonie  antient  copies^ 
(Bertheiet^tfr.tfffrifa.  Lond.  1 531.90.^. 
3  Pryn.  Kec  336.)  and  the  common 
^nglifti  tranflulooy  of  that  (latute; 
though  io  Lyndewode*?  copy,  (Prcv.  /. 
%.t,  z.)  and  in  the  Cotton  MS.  (Claude 
D.  2.)  that  daufcis  omitted. 


f^ 
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fro  lae/ione fiJei^  fo  late  as  the  fifteenth  century  ',  till  finally 
prohibited  by  the  unanimous  concurrence  of  all  the  judges. 
However,  it  appears  from  the  parliament  rolls  ^1  that  lA  the 
reigns  of  Henry  IV  and  V  the  commons  ^cre  repeatedly 
urgent  to  have  the  writ  oifubpoena  entirely  fupprefled,  as  be- 
ing a  novelty  devifcd  by  the  fubtilty  of  chancellor  Waltham, 
againft  the  form  of  the  common  law ;  whereby  no  plea  could 
be  determined,  unlcfs  by  examination  and  oath  of  the  partiesy 
according  to  the  form  of  the  law  civil,  and  the  hw  of  holy 
church,  in  fubvcrfion  of  the  common  law.  But  tlwugh 
Henry  IV,  being  then  hardly  warm  in  his  throne,  gave  « 
palliating  anfwer  to  their  petitions,  and  a£^ually  pafled  tlie 
ftatutc  4  Hen.  IV.  c.  23.  whereby  judgments  at  law  are 
declared  irrevocable  unlefs  by  attaint  or  writ  of  error,  yet  hi« 
fon  put  a  negative  at  once  upon  their  whole  application :  and 
in  Edward  IV's  time,  the  procels  by  bill  and  Jitbpoenm  was 
become  the  daily  practice  of  the  court  K 

BoT  this  did  not  extend  very  far :  for  in  the  antient  tres^ 
life,  entitled  diverfite  des  courttsy^  fuppofed  to  be  written  very 
early  in  die  fizteenth  century;  we  have  a  catalogue  of  the 
matters  of  confcience  then  cogniziibie  hjfithpoena  ta  chaa- 
€ery>  whieh  full  within  a  very  narrow  compafa.  No  regular  [  54  ] 
judicial  fyftem  at  that  time  prevailed  in  the  courts  but  Ac 
fiiitor,  when  he  thought  himfelf  aggrieved,  fovnd  a  defuhary 
and  uncettatn  remedy,  according  to  tlie  private  opinion  of 
the  chancellor,  who  was  generally  an  ecclefiaftk,  or  fome* 
limes  (though  rarely)  a  ftaiefraan :  no  lawyer  having  fate  in 
the  court  of  chancery  from  the  times  of  the  duef  juftices 
Thorpe  and  Knyvet,  fucceffively  chancellors  to  king  £d« 
ward  III  in  1372  and  1373  %  to  the  promotion  of  fir  Thomas 

• 

0  Yearb.  t  Htn,  IV.  jo.     ii  Hen.  «  Rot.  Pari    14  Edw.  IV.  ■**  33. 

7^.  88.     38  Htn.  VU  29.    ao  £</w.  (not  14 fJw.  ///.  as  cited  i  Roll.  Abr, 

IV*  10.  370,  &c.) 

"^  Rot,  Pari.  4Hett.  IV.  »o  78  ^  r  ///.  charcerj.  fal,  296.   Ralleirjj 

J 10.  3  Hen,  V»  H^  46.  cited  in  Prynoe^s  edit.  A*  D.  1  ^  34. 

abr.  of  Cotton*!  records.  4 1  o .  42  2. 4x4.  >  Spclm.  Cr£\  ill*    D  u^i.  ebrm* 

548.   4  Inft.  83.     1  Roll.  Abr.  370,  Scr.  50. 
37x>  37». 

More 
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More  by  Icing  Henry  VIII  in  1530.  After  vrhidi  the  grcaf 
feal  was  indifcriminately  committed  to  the  cuftody  of  Iawyers» 
or  courtiers  %  or  churchmen  ^,  according  as  the  convenience 
of  the  times  and  the  difpofition  of  the  prince  required,  till 
ferjeant  Puckering  was  made  lord  keeper  in  1592:  from 
which  time  to  the  prefent  the  court  of  chancery  has  always 
been  filled  by  a  lawyer,  excepting  the  interval  from  1621  to 
i62$p  when  the  feal  was  intruded  to  Dr.  WiMi^°is>  ^^^^ 
dean  of  Weflminfter,  bi^t  afterwards  bifhop  of  Liiicoln  j  whq 
)ud  been  chaplain  to  Igrd  ^llefmere}  when  chancellor  ^. 

In  the  time  of  lord  Ellefmere  fA.  D,  161 6*)  arofe  that 
notable  difpute  between  the  courts  of  law  and  equity^  fet  on 
foot  by  fir  Edward  Coke,  then  chief  juftice  of  the  court  of 
king's  bench;  whether  a  court  of  equity  could  giye  relief 
after  or  againft  a  judgment  at  the  common  law.  This  conteft 
was  fo  warmly  carried  on,  that  indi£lments  were  preferred 
againft  the  fuitors,  the  folicitors,  the  counfel,  and  even  a 
mafter  in  chancery,  fo^  having  incurred  a  praemunitey  by 
queftioning  in  a  court  of  equity  a  judgment  in  (he  coiirt  o£ 
lunges  bench,  obtained  by  grofs  fraud  and  impq^tion''.  This 
matter  being  brought  before  the  king,  was  by  him  referred 
to  his  learned  counfel  for  their  advice  and  opinion ;  who  re- 
ported fo  ftrongly  in  favour  of  the  courts  of  equity  ®,  that  his 
majefty  gave  judgment  on  their  behalf :  but,  not  contented 
with  the  irrefragable  reafons  and  precedents  produced  by  his 
counfel,  (for  the  chief  juftice  was  clearly  in  the  wrong)  he 
C  55  J  chofe  rather  to  decide  the  queftion  by  referring  it  to  the  ple- 
fiitude  of  his  royal  prerogative  ^«  Sir  Edward  G)ke  fub- 
mitted  to  the  decifion  ',  and  thereby  made  atonement  for  his 

a  Wriothcfly,  St.  John,  and  Hatton*  **  mine  fuch  ditferencesy  ai  at  any  time 

b  Goodrick,  Gardiner,  and  He^ch.  *<  may  and  ihall  arife  between  our  feve- 

c  Bio^r.  ^ri/.  4278.  '*  ralcourts  touching  their  jurifdiAions, 

d  Bacon's  Works.  W,  6 1 1 ,6  x  2.6 }z.  "  and  the  fame  to  fettle  and  determine, 

•  Whitelocke  of  pari.  ii.   390.     1  "  aswe  in  our  princely  wifdom  ihall  find 

Chan.  Rep.  append,  ii*  *<  to  tiand  moft  with  oor  honour,  &c.** 

f  «  For  that  it  appertaineth  to  our  (1  Chane.  Rep.  append.  16.)' 

*<  princely  oflice  only  to  judge  over  all  %  See  the  entry  in  the  council  book,* 

*<  judges,  aod  to  difcera  and  deter*  »6  July,  16x6.  (Bbgr,  Brit.  1390.) 

error; 
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error :  but  this  ftrugglcs  together  with  the  buCneb  dicwn^ 
mendams  (in  which  he  aded  a  very  noble  part  ^)  and  hi& 
controlling  the  commiflioners  of  fewersS  were  the  open  and 
airowed  caufes^,  firft  of  his  fufpenfion,  and  foon  aftei'  of  his 
removal)  from  his  office. 

Lord  Baeon,  who  fucceeded  lord  Ellefmere,  reduced  the 
pradice  of  the  court  into  a  more  regular  fyftem  ;  but  did  not 
fit  long  enough  to  effeA  any  confiderable  revolution  in  the 
fcience  icfelf :  and  few  of  his  decrees  which  have  reached  us 
arc  of  any  great  confequence  to  poftcrity.  His  fucceflbrS)  in 
the  reign  of  Charles  I,  did  little  to  improve  upon  his  plan : 
and  even  after  the  reftoration  the  feal  was  committed  to  the 
carl  of  Clarendon,  who  had  withdrawn  from  practice  as  a 
lawyer  near  tweney  years  i  and  afterwards  to  the  carl  o^ 
Shafteibury,  who  (though  a  lawyer  by  education)  had  never 
pra£kifed  at  all.  Sir  Heneage  Finch,  who  fucceeded  in  16739 
and  became  afterwards  earl  of  Nottingham,  was  a  perfon  o^ 
the  greateft  abilities  and  mod  uncormpted  integrity;  a  1  5^  1 
thorough  matter  and  zealous  defender  of  the  laws  and  confti* 
tution  of  his  country ;  and  endued  with  a  per\'^ading  genius, 
that  enabled  him  to  difcover  and  to  purfue  the  true  fpirit  of 
juftice,  notwithftanding  the  embarraiTments  raifed  by  the 
narrow  and  technical  notions  which  then  prevailed  in  the 
courts  of  law,  and  the  imperfe£l  ideas  of  redrefs  which  had 
poflefled  the  courts  of  equity.  The  reafon  and  neceflities  of 
mankind,  arifing  from  the  great  change  in  property  by  the 

ft  In  a  caufe  of  the  blihop  of  Winchef>  «'  when  the  ctTfi  happened,  he  would  4« 

ter,  toochiiig  a  reNmrnc^m,  king  James  «  his  duty.**    {Biegr.  Brit*  1388-} 

cooGeivlag  that  the  matter  aflfedied  htf  i  See  that  article  in  cha^.  6. 

ptroigathrcy  fentktters  to  the  judges  not  ^  See  lord  £lleimere*a  Speech  to  ttt 

to  pioceed  in  it,  till  himielf  had  heen  Henry  Montague,  the  new  chief  jafticc* 

ilrftcottfalted.  The  twelve  judges  joined  15N0T.  1S16.  (Moor's  report*.  SaS.) 


in  a  memorial  to  his  majefty,  declanng  Though  fir  Edward  might  probably  have 

fittt  their  compliance  would  be  contrary  ictatned  his  feat,  tf,d«ring  hbiiiipeofiQa^ 

to  their  oaths  and  the  law :  but  upon  he  would  have  complimented  lord  Villi- 

bdagfafoqght  before  the  king  and  cooa«  crs  (the  new  farourite)  with  the  dilpo- 

cjf,  they  aU  rctra^led  and  promifed  obe-  lal  of  the  moft  locrative  office  in  hll 

^leace in  every  fuch  eafe  for  the  future ;  court.    fBkgr,  Brit*  I J91.) 


i«ept  £r  Edivsd  Gokcj  who  ini  <*that 


exteniion 
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cxtendon  of  trade  and  the  abolition  of  military  tenures,  co« 
operated  in  eftablifliing  his  plan,  and  enabled  him  in  the 
courfe  of  nine  years  to  build  a  fyftem  of  jurifprudence  and 
jurifdi^lion  upon  wide  and  rational  foundations ;  which  have 
alfo  been  extended,  and  improved  by  many  great  men,  who 
have  fmce  prefided  in  chancery.  And  from  that  time  to  this, 
the  power  and  bufmeld  of  the  court  have  incxeafed  to  an 
amazing  degree. 

^  From  this  court  of  equity  in  chancery,  as  from  the  other 

fuperior  courts,  an  appeal  lies  to  the  houfe  of  peers.  But 
there  are  thefe  differences  between  appeals  from  a  court  of 
equity,  and  writs  of  error  from  a  court  of  law :  i.  That  the 
former  may  be  brought  upon  any  interlocutory  matter,  the 
latter  upon  nothing  but  only  a  definitive  judgment :  a-  That 
•  on  writs  of  error  the  houfc  of  lords  pronounces  the  judgment^ 
on  appeals  it  gives  direflion  to  the  court  below  to  rectify  it's 
6wn  decree. 

IX.  The  next  court  that  I  (hall  mention  is  one  that  hath 
no  original  jurifdi<fHon,  but  is  only  a  court  of  appeal,  to  cor- 
re£l  the  errors  of  other  jurifdi£lions.  This  is  the  court  of  ex- 
chequer chamber ;  which  was  firfl  eredied  by  flatute  32  £dw* 
III.  c.  1 2.  to  determine  caufes  upon  writs  of  error  from  the 
common  law  fide  of  the  court  of  e:ccliequer.  And  to  that  end 
k  conGfls  of  the  lord  chancellor  and  lord  treafurer,  taking 
unto  him  the  juftices  of  the  king's  bench  and  common  pleas. 
In  imitation  of  which,  a  fecond  court  of  excliequer  chamber 
was  eredled  by  ftatute  27  Eliz.  c.  8.  confifling  of  the  juflices 
t  57  1  ^^  ^^^  common  pleas,  and  the  baroHis  of  the  exchequer  j  be-. 
fore  whom  writs  of  error  may  be  brought  to  reverfe  judgments 
in  certain  fuits  *  originally  begun  in  the  court  of  king's  bench. 
Into  the  court  alfo  of  exchequer  chamber,  (which  then  confifls 
of  all  the  judges  of  the  three  fuperior  courts,  and  now  and 
then  the  lord  chancellor  alfo)  are  fometimes  adjourned  from 
the  other  courts  fuch  caufes,  as  the  judges  upon  argument 
find  to  be  of  great  weight  and  dlfTiculty,  before  any  judg- 
ment is  given  upon  them  in  the  court  below  *". 

.  lS<e  ch.S5.  pig.4ii.  "1411^  If ^,     ftBulib.  14^- 
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FmoM  all  die  brandies  of  this  ooint  of  cxdiequer  dumber^ 
a  writ  of  error  lies  to 

X.  The  houfe  of  peers ;  whidi  is  the  fapreme  court  of 
judicature  in  the  kingdom,  having  at  prefent  no  original  ju« 
lifidiAion  over  caufes,  but  onljupon  appeals  and  writs  of  error, 
to  TcBdff  any  injuitice  or  miftake  of  the  lawvcommitted  bj 
de  courts  below*  To  this  authority  thb  aoguft  tribunal  fuc- 
cteded  of  courfe  upon  the  diflblution  of  ^aulangm.  For^ 
as  die  barons  of  parliament  were  conftitnent  members  of  that 
court;  and  the  reft  of  it's  jurifdifHon  was  dealt  out  to  other 
tribunals,  over  which  the  great  officers  who  accompanied 
diofe  batons  were  re^pe£Hvdy  delegated  to  prefide ;  it  fol* 
lowed,  that  the  right  of  recdving  appeals,  and  fiiperintending 
all  other  jurifdi£U<ms»  ftill  remained  in  the  reidue  of  that 
odile  aflfembly,  from  which  every  other  great  court  was  de» 
lived*  They  are  therefore  in  all  caufes  the  laft  refort,  from 
whofe  judgment  no  farther  appeal  is  permitted ;  but  every 
fubordinate  tribunal  muft  conform  to  their  determinations : 
the  law  repoCng  an  entire  confidence  in  the  honour  and 
confdence  of  the  noble  perfons  who  compofe  this  import- 
ant aflembly,  that  (if  poflible}  they  will  make  themfelves 
mafters  of  thofe  queftions  upon  which  they  undertake  to  de* 
dde,  and  in  all  dubious  cafes  refer  themfelves  to  the  opinions 
of  the  judges,  who  are  fummoncd  by  writ  to  adviie  them  s  ^ 
fince  upon  their  decifion  all  property  muft  finally  depend.  * 

Hitherto  may  alfo  be  referred  the  tribunal  eftabliflied  by  [  ^g  ^ 
fbtute  14  Edw.  III.  c.  5.  confifting  (though  now  out  of  ufe) 
of  one  prelate,  two  earls,  and  two  barons,  who  are  to  be  chofen 
at  every  new  parliament,  to  hear  complaints  of  grievances 
and  delays  of  juftlce  in  the  king's  courts,  and  (with  the  ad« 
vice  of  the  chancellor,  treafurer,  and  juRices  of  both  benches) 
to  give  directions  for  remedying  thefe  inconveniences  in  the 
courts  below.  This  committee  feems  to  have  been  eila- 
blifhed,  left  there  ihould  be  a  dckCt  of  juftice  for  want  of  a 
fuj>reme  court  of  appeal,  during  any  long  intermlfiion  or  re« 
cefs  of  parliament  i  tor  Uie  ftatutc  farther  dire^s>  that  if  the 

Sou  in.  £  8  di^eulty 
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ii&exitf  be  (!»  greats  that  it  may  not  well  be  detcrmuied 
without  afTent  of  parliament^  it  {hall  be  Ixought  by  the  fiuil 
prelate,  earls,  and  barons  unto  the  nfx/parlxamenti  who  ihaU 
finally  determine  the  fanie* 


BsroRE  I  concMe  this  chapter^  I  maft  9lfo  mentloa 
an  eleventh  fp«eies  of  courts,  of  general  ji^ifdiftion  and  ute^ 
wbichare  derived  out  of^  and  2&  aa  collateral  auailiarles  tc^ 
the  foregoing  ^  I  mean<  the  courts  of  aiffife  and  m^'priuim 


Tmbs B  ave  compofed  of  two  or  oiofle  oonmHConer;,  ^}i# 
ire  twke  in  .every  year  fest  by  the  king's  Ijpecisd  c^nunUSd^ 
«ll  roun4  the . kingdom,  (exeept  Londoo  and  Middk&x^  where 
ponrta  cf  mifiprua  ^sift  holden  in  and  after  eirery  term,  befoM 
thechief  or  other  judge  of  thefeveral  (uperior  couit8(7)  i  and 
cfsept  the  four  northern  eotuuies,  where  the  a^cs  arehclUe« 
imJy  oAce  a  ye^r)  to  try  by  a  jury  of  the  re^ieOive  counties  ih^ 
truA  of  fiich  Quitters  of  fa  A,  as  are  then  under  difpute  in  the 
couris  of  Wefi;nnnfter4^U«  Tbeie  judges  of  a£&fe  came  k^P 

• 

(7}  The  courts  oiniji pritis  io  l«ondon  and  Middlefex  are  called 
JittingSf  and  thofe  for  Mi^dtefex  were  elUbli(hed  by  jehe  legifla'- 
lure  in  the  reign  of  queen  Elizabeth.  In  antient  times  all  iffues 
in  a£tions  brought  in  that  county  were  tried  at  Weftminfter  in  the 
terms^  at  the  bar  of  the  court  in  which  -the  a£tion  was  InfUuited^ 
but  whe^  the  bufincft  of  the  courts  iDeseaiS^«.there  tvials  were  found 
fo  great  an  inconvenience^  that  it  was  enabled  by  the  18  Eliz.  c  1  a. 
that  the  chief  joftice  of  the  king's  bench  fliould  be  empowered  to 
try  within  the  term,  or  within  four  d^$  after  the.enJ  of  thiS  vc^vo^ 
all  the  iffues  jmoed  in  the  covru  of  ^kmi^ery^u^d  king'^  bepch; 
and  that  the  chief  juftice  of  the  ^ommon  pleasj  and  the  chief  bigxuc^ 
ihould  try  in  like  manner  the  iiTvcs  jc^iied  in  thrir  rcfpefUvc 
courts. 

In  the  abfence  of  any  one  of  the  chi^fsb  ^e  fapAC  anthority  w^ 
given  to  two  of  the  judges  or  barops  of  hb  tfxoxX,.  The  ^tute 
1 2  Geo.  I.  c.  3 1 .  extended  the  time  to  eight  days  after  term*  aii4 
empowered  one  judge  or  baron  to  fit  in  the  abfence  of  the  chief. 
The  24'  Geo.  II.  c.  i8«  has  extended  the  time  dftet  tierm  ftin  far- 
ther to  fourteen  days. 


^b.  4.  W  E  O  If  G  s.  5S 

vie  in  die  Toom  of  cbe  andent  jafticci  In  ejtt^Jif/Kdsni  im  //.^ 
MTTT  .•  who  were  r^ularif  dhiMifhed,  if  not  firft  appointed,  hj 
tile  pixliament  of  Northampton,  jl.  D.  1 1769  22  Hen.  11% 
ividi  a  ddegatcd  power  from  die  king's  great  coon  or  omIs 
negi^  facing  looked  upon  as  members  thereof:  and  they  after* 
^wards  made  their  circuit  round  the  kingdom  once  in  feren 
years  for  the  purpofe  of  trying  caufes^  They  were  after-  £  59  1 
'wards  dircAed  by  magna  carta,  c.  I2.  to  be  fent  into  every 
coonty  <mce  a  year,  to  take  (or  receive  the  verdiA  of  the  ju* 
rors  or  recognitors  in  certain  a£lions,  then  called)  recogni« 
ticms  or  aflifes ;  the  moft  difficult  of  which  they  are  diredcd 
to  a^oum  into  the  court  of  common  pleas  to  be  there  deter* 
mined.  The  itmerant  juftices  were  fometimes  mere  juIUces 
of  af&fe,  or  of  dower,  or  of  gaol-delivery,  and  the  like ;  and 
they  had  Ibmetimes  a  more  general  commilfiony  to  determine 
an  manner  of  caoCes,  being  conRitatcdjif/iUiaru  ad  ^mnia  plm* 
aia  f :  but  the  prefent  juflices  of  affife  and  nifiprius  are  more 
immediately  derived  from  the  ftatute  Weftm.  2.  13  Edw.  L 
€•  30.  which  dire^  them  to  be  ai&gned  out  of  the  king*$ 
Cwom  jiifticcs,  afibciating  to  themielves  one  or  two  difcreet 
knights  of  each  county.  By  ftatute  27  Edw.  I.  c.  4.  (ex* 
plained  by  12  £dw.  II.  c.  3.)  aflifes  and  inquefts  were  id* 
lowed  to  be  taken  before  any  one  jullice  of  the  court  in 
which  the  plea  was  brought ;  aflbciahng  to  him  one  knight 
or  other  approved  man  of  the  county.  And,  iaftly,  by  fta«  ' 
tute  14  Edw.  III.  c»  16.  inquefts  of  nifiprius  may  be  taken 
before  any  jufticc  of  either  bench  (though  the  plea  be  not 
depending  in  his  own  court)  or  before  the  chief  baron  of  the 
exchequer,  if  he  be  a  man  of  the  law ;  or  otherwife  before 
the  juftices  of  affife,  fo  that  one  of  fuch  juftices  be  a  judge  of 
the  king's  bench  or  common  pleas,  or  the  king's  ferjeant 
fwom*    They  ufually  make  their  circuits  in  the  refpe£tive 

>  Sdd.  yati.  /•  a.  §  5.  Spelm.  Cm/,  fepttjii  mm  ««»/»«  trtmt  tfafffi,  ftfim 

329.  f «#M  jtiJHciarn  ibidem  uUltm  Jtdtnita, 

^  Co.  Uct.  %^\^Amno  1161  jufii*  (jimuU.  Be  J.  fTigom,  in  fVksrt.  Aj%U 

tiarii  itimersntti  vnurunt  afud  19^ig$rnitm  Jkcr*  /•  49  5  • ) 

im  90A!Vii  S.yohaMHuhaftiJiaei—tt  ttmt  P  Sraff»  /.  3.  rr.  J •  C.  ll« 
€itmtatus  €9$  aJmifttrt  Ff^yjavlt,  quod 

Vol.  hi.  F  vacations 
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vacations  after  Hilary  and  Trinity  terms ;  aflifes  being  al- 
lowed to  be  taken  in  the  holy  time  of  lent  by  confent  of  the 
biHiops  at  the  king's  requeft^  as  exprefled  in  ftatute  Weftm.  i» 
3  £dw.  I.  c.  51.  And  it  was  alfo  ufual,  during  the  timea 
of  popery,  for  the  prelates  to  grant  annual  licences  to  the 
judiccs  of  afllfe  to  adminifter  oaths  in  holy  times :  for  oaths 
being  of  a  facred  nature,  the  logic  of  thofe  deluded  ages  con- 
L  ^o  ]  eluded  that  they  muft  be  of  ecclefiaftical  cognizance  ^.  The 
prudent  jealoufy  of  our  anceftors  ordained  %  that  no  man  of 
law  (Iiould  be  judge  of  aflife  in  his  own  country,  wherein  he 
'  wasborn,or  dotli  inhabit(8):  and  a  fimilar  prohibition  is  found 
in  the  civil  law ',  \^hich  has  carried  this  principle  fo  far,  that 
it  is  equivalent  to  the  crime  of  facrilege,  for  a  man  to  be 
governor  of  the  province  in  which  he  was  born,  or  has  any 
civil  connexion'. 

The  judges,  upon  their  circuits  now  fit  by  virtue  of  five 
feveral  authorities,  i.  The  commillion  of  xikt  peace.  2.  A 
commiffion  of  oyer  and  terminer,  3.  A  commiffion  of  general 
gaol  delivery.  The  confideration  of  all  which  belongs  properly 
to  the  fubfequent  book  of  thefe  commentaries.  But  the  fourth' 
commiiHon  is,  4.  A  commiffion  of  offifi^  directed  to  the  jufti* 
cesiand  ferjeants  therein  named,  to  take  (together  with  their 
aflbciates)  aflifes  in  the  feveral  counties  \  that  is,  to  take  the 
verdid  of  a  peculiar  fpecies  of  jury,  called  an  aflSfe  and  fum-^ 
moncd  for  the  trial  of  landed  difputes,  of  which  hereafter. 
The  other  authority  is,  ;.  That  of  nijipriusy  which  is  a  con- 
fequence  of  the  commiffion  of  ajfife^^  being  annexed  to  the 

^Infhnceshercofimybemecwlthin  c.a.     33  Hen*  VIII.  c.S4* 
ti)c  appendix  to  Spelm*n*t  oiigtoal  of  •  Ff*  x«  as.  3. 

thetcrms^  and  in  Mr*  Parkcr*i  Antiqol-  <  C.  9. 19.  4. 

ties.  209.  «  Salk.  454. 

r  Stat.  4  Edw.  IIL  ic.  2.  8  Rich.  H. 

(8)  This  reAridlioa  was  conftraed  to  extend  to  every  comnif- 
fion  of  the  judges ;  bat  it  being  fband  vtrf  ioconvenient»  the 
12  Geo.  11.  c.  27.  was  enaAed  for  the  exprefs  purpofe  of  aathoriz- 
ing  the  commiffioners  of  ojfer  and  terminer^  and  of  g*ol  delivery*  to 
execute  their  comnoiiHons  in  the  criminal  courts  within  the  coun- 
ties in  which  they  wer«  born,  or  in  which  they  refide.  See  4  vol .  27 1 . 

office 
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office  0^  thofc  juftices  by  the  ftatute  of  Weftm,  2.  13  Edw.  I. 

c.  30.  and  it  empowers  them  to  try  all  queftions  of  faft 

ifluing  out  of  the  courts  at  Wcftminfter,  that  arc  then  ripe 

for  trial  by  jury.    Thcfe  by  the  courfc  of  the  courts^  are 

ufually  appointed  to  be  tried  at  Wcftminfter  in  fomc  Eafter 

or  Midhaclmas  term,  by  a  jury  returned  from  the  county 

wherein  the  caufe  of  a6kion  arifcs ;  but  with  this  provifo, 

ftifipriusj  unlefs  before  the  day  prefixed  the  judges  of  aflifc 

come  into  the  county  in  qucftion.    This  they  are  fure  to  do 

in  the  vacations  preceding  each  Eafter  and  Michaelmas  term» 

wluch  faves  much  expenfe  and  trouble.    Thefe  commiffion's 

are  conftantly  accompanied  by  writs  of  affodation,  in  purfuance 

of  the  ftatutes  of  Edward  I  and  II  before  mentioned;  whereby  [  59*  ] 

certain  perfons  (ufually  the  clerk  of  aflife  and  his  fubordinate 

officers)  are  direOed  to  aflbciate  themfelves  with  the  juftices 

and  ferfeams,  and  they  are  required  to  admit  the  f«iid  peribns 

into  their  ibciety,  in  order  to  take  the  affifes,  &c. ;  that  a  fuf- 

fident  foj^y  of  commiffiooers  may  never  be  wanting.    But, 

to  prevent  tk  delay  of  juftice  by  the  abfence  of  any  of  them, 

thene  it  aUb  tfltied  of  coctrfb  a  writ  of^  mn  omnes  ;  direding, 

that  if  all  cannot  be  prefent,  any  two  of  them  (a  juftice  or 

feijeant  being  one)  may  proceed  to  execute  the  commiffion. 

.  The^e  ar^  the  fev^r^l  ioouits  of  comriaon  law  and  equity, 
which  ^te  of  pMblic  and  general  jurifdQifbbn  throughout  the 
kingdom.  And,  upoQ  the  whole^  we  cannpt  but  admire  the 
wife  ^economy  and  admirable  provifion  of  oar  anceftors,  14 
fettling  fthe  diftribution  of  juftice  in  a  method  fo  well  caicu^ 
lated  for  cheapnefs,  etprdiCion,  and  eafe.  By  the  conftitu^ 
tion  which  they  eftabliihed,  all  trivial  debts,  and  injuries  of 
fmall  confequence;  were  to  ht  recovered  or  redrefted  in  every 
man's  oral  county,  hundred,  or  perhaps  parifli.  Pleas  of 
freehold)  and  more  important  difputes  of  property,  were  ad- 
journed to  the  king's  court  of  common  pleas,  which  was  fixed 
in  one  place  for  the.  benefit  of  the  wjiole  kingdom.  Crimes 
and  mifdemefuors  were  to  be  examined  in  a  court  by  them* 
felves ;  and  matters  of  the  revenue  in  another  diftio£l  jurif* 

w  See«h.  13.  paj.  353, 
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di£lion.    Now,  indeed^  for  the  cafe  of  the  fabje£^  and  grc 
difpatch  of  caufe^,  methods  have  been  found  to  open  a^' 
tkxee  ffiperior  courts  for  the  redrefs  of  private  wrongs ; 
have  remedied  many  inconveniences,  and  yet  prefcrv .  * 
forms  and  boundaries  handed  down  to  us  from  high  anri«^* 
li  fads  are  difputed,  they  are  fent  down  to  be  tried  *** 
country  by  the  neighbours ;  but  the  law,  arifmg  upc;: 
SsiSts,  is  determined  by  the  judges  above :  and,  if  t] 
miftaken  in  point  of  law,  there  remain  in  both  cafes  t  v. 
ceiEye  courts  of  appeal,  to  re£lify  fuch  their  miftakc^.. 
rigour  of  general  rules  does  in  any  cafe  bear  hard  iip^" 
viduals,  courts  of  equity  are  open  to  fupply  the  defe 
not  fap  the  fundamentals,  of  the  law,    Laftly,  there 
C  ^^*  ]  over  all  one  great  court  of  appeal,  which  is  the  lail 

matters  both  of  law  and  equity )  and  which  will  **    ' 
take  care  to  preferve  an  uniformity  and  aequilihriwn .. 
the  inferior  jurifdi£^ions:  a  court  compofed  of  prelat 
ed  for  their  piety,  and  of  nobles  advanced  to  that  ho 
dieir  perfonal  merit,  or  deriving  both  honour  and  me: 
an  illuftrious  train  of  anceftdrss  who. are  formed  \ 
education,  interefted  by  their  property,  and  bound  up^ 
confcience  and  honour,  to  be  ikilled  in  the  laws  o. 
country.    This  is  a  faithful  (ketch  of  the  Englilh  ju: 
conftitution,  as  defigned  by  die  mafterly  hands  of  our  . 
fathers.    Qf  which  the  great  original  lines  are  ft  111  u. 
and  vifible;  and,  if  any  of  it's  minuter  ftrokea  are  b) 
length  of  time  at  all  obfcured  or  decayed,  diey  may  ftui 
with  eafe  reftored  to  their  priftine  vigour :  and  that  not 
much  by  fanciful  alterations  and  wild  experiments,  (fo  i*. 
quent  in  this  fertile  age)  as  by  dofely  adhering  to  the  wifdo. 
of  the  ancient  plan,  concerted  by  Alfred  and  perfe£led . 
Edward  I ;  and  by  attending  to  the  fpirit,  without  negleiL 
ing  the  forms,  of  their  excellent  and  venerJtUe  inftitutions. 
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CHAPTER     THE     FIFTH. 

OF   COURTS  ECCLESIASTICAL,  MILL 
TARY,  AND  MARITIME. 


BESIDES  the  fevcrad  courts^  which  were  treated  of  in 
the  preceding  chapter,  and  in  which  all  injuries  are  ic- 
drefied,  that  fall  under  the  cognizance  of  the  common  law 
of  England,  or  that  fpirit  of  equity  which  ought  to  be  it'g 
conftant  attendant,  there  ftiU  remain  fome  other  courts  of 
a:jurifdiAion  equally  public  and  general:  which  take  cogni* 
zance  of  other  fpecies  of  injuries,  of  an  ecclefiaftical,  mili- 
tary, and  maritime  nature;  and  therefore  are  properly  diftin- 
gniflied  by  die  title  of  ecclefiaftical  courts,  courts  military, 
and  courts  maritime* 

I.  Before  I  defcend  to  confider  particular  eccleCaftical 
courts,  I  muft  firft  of  all  in  general  premife,  that  in  the  time 
of  our  Saxon  anceftors  there  was  no  fort  of  diftinftion  be* 
tween  the  lay  and  the  ecclefiaftical  jurifdi&ion :  the  county 
court  was  as  much  a  fpiritual  as  a  temporal  tribunal :  the 
rights  of  the  church  were  afcertained  and  aiTerted  at  the  fame 
time,  and  by  the  fame  judges,  as  the  rights  of  the  laity.  For 
this  purpofe  the  bifliop  of  the  diocefe,  and  the  alderman,  or 
in  his  abfence  the  iherifF  of  the  county,  ufed  to  fit  together 
in  the  county  court,  and  had  there  the  cognizance  of  all 
caufes  as  well  ecclefiaftical  as  civil :  a  fuperior  deference  be* 
ing  paid  to  the  bifhop's  opinion  in  fpiritual  matters,  and  to 
that  of  the  lay  judges  in  temporal  \  This  union  of  power 
was  very  advantageous  to  them  both :  the  prefence  of  the 

•  Cclelerrimo  huic  nttvtniul  tptfnpmt  jurs  £mdy  alter  humanM  foj>Blum  edMrt$» 
H  a^ermafmns  iater/untt  j  fufrum  a/itr      Ll^  Mud^sr,  r*  5* 
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bifhop  added  weight  and  reverence  to  the  flier iff*s  proceed- 
ings; and  the  authority  of  the  flieriff  was  equally  ufcful  to 
the  bifliop,  by  enforcing  obedience  to  his  decree  iu  fuch  re- 
fradlory  offenders,  as  would  ptherwifc  have  defpifcd  the 
thunder  of  mere  ecclefiadical  cenfures. 

But  fo  moderate  and .  ratioiisil  ^  plan  was  wlK)lIy  incon- 
(iftent  with  (hbfe  views  of  amliition,  that  were  then  forming 
by  the  court  of -&ome.  It  foon  became  an  eftablifhed  maicim 
in  the  papal  fyftem  of  policy,  that  ill  ecclefiaftical  perfons 
and  all  eccleHaftical  caufes  {hould  be  folely  and  entirely  fub- 
j^&  to  ecclefiaftical  juriiHidion  only* :  which  juri£di£tion  w.i} 
fuppofed  to  be  .lodged  .ui  the  firft  place  and  immediacely  in 
tl)e  popej  hj  divine  indefeafiblc  right  and  imteftiture  (ibm 
Chrift  himfdf ;  and  derived  fvom  the  pope  to  all  itifertoT  tri- 
bunals. Hence  the  canon  law  Idys  it  down  as  a  rule,  that 
*^  focerdoUS'  aregibus  tomrandi  fufit^  non  JuJicdftdi^;**  and 
places  an  emphatical  reliance  on  a  fabulous  tale  which  ictelis 
of  the  emperor  Conftantine  t  that  when  feme  peticiohs  were 
brought  to  him,  imploring  the  aid  of  his  authority  againd 
certain  of  his  bifliops,  accufed  of  oppreffion  and  injuftice^ 
he  caufed  (fays  the.  holy  canon)  the  petitions  to  be  burnt  in 
their  prefence,  difmiffing  them  with  this  vaiedi£tion ;  <<  iie 
*<  €t  wttr  vos  caufas  vefiras  difiutitiy  quia  dignum  non  eft  ui  noi 
**jtidicemus  Deos^^^ 

It  wa^not  however  till  after  tjie  Norman  conqueftj  that 
this  do£trixie  was  received  ii)  E^land;  when  William  I. 
(whofe  title  was  warmly  efpoufed  by  the  monaftecies  which 
he  liberally  endowed,  and  by  the  foreign  clergy,  whom  he 
brought  over  in  ihoals  from  France  and  Italy  and  planted  in 
the  bed  preferments  of  the  Engjifli  church)  was  at  length 
prevailed  upon  to  eftablifh  this  fat^l  incroachment,  and  fe« 
parate  the  ecclefiaftical  court  from  the  civil :  whether  a£lu- 
ated  by  prhiciples  of  bigotry,  or  by  thofe  of  a  more  refined 
policy,  in  order  to  difcountenance  the  laws  of  king  Edward 
abounding  with  the  fpirit  of  Saxon  liberty,  is  not  altogether 

^  Vesret,  fart,  a.  ctuj,  \  u  fu,  i,  c,  4U  <  Xfcirf. 

certain. 
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certain.  But  tlic  latter,  if  not  the  cadfc,  was  undoubtedly 
tlie  conlequence,  of  this  fcparatlon  :  for  the  Saxon  laws  were 
foon  overborne  by  the  Norman  judiciaries,  when  the  county 
court  fell  into  difregard  by  the  bifliop's  withdrawing  his  pre-' 
fence,  in  obedience  to  the  charter  of  the  conqueror  * ;  which 
prohibited  any  fpiritual  caufc  from  being  tried  in  the  fecular 
courts,  and  commanded  the  fuitors  to  appear  before  the 
bifhop  only,  whofe  decisions  were  direfted  to  conform  to  the 
canon  law% 

King  Henry  the  firft,  at  his  accelTion,  among  other  redo- 

,  rations  of  the  laws  of  king  Edward  the  confefTor,  revived  this 

of  the  union  of  the  civil  and  ecclefi^tftical  courts  ^.     Which 

wasy  accordit^  to  fir  Edward  Coke  S  ^ftcr  the  great  heat  of 

.the  conqueft  was  paft^  only  a  reditution  of  che  autient  law 

of  England.    This  however  was  ill  reli(hed  by  the  popifli 

clergy^  who,  under  the  guidance  of  that  arlrogant  prelate 

archbilhop  Anfelm,  very  early  difapproved  of  a  meafure  that 

put  them  on  a  level  with  the  profane  laity,  an3  fubje£ted  fpi« 

ritual  men  and  caufes  to  the  infpe£tion  of  the  fecular  magif- 

trates :  and  therefore  in  their  fynod  at  Weftminfter,  3  Hen.  L 

'  they  ordained  that  no  bifhop  fhould  attend  the  difcuffion  of 

temporal  caufes  ^ ;  which  foon  diifolved  this  newly  eiFefled 

union.     And  jwhen,  upon  the  death  of  king  Henry  the  fird, 

«1  Ha*C.  Hiili  C.  L.  102.     Sclden.  la  eant  ad  comitatMs  tt  bundredafjicutfece^ 

Eadm»p.h.  Li4>»  4111^.259.  Wilk.  tint   ttmfwe  regit   Sdnvardi.    (Cart. 

LL.  Aaff%.  Sax*  %^%»  Hta*  I.  in  Sptlm,  ead.  vet.  lepim,  305.) 

«  Nmilms  epiJc9fMS  vel arthidiaconvs  d*  And  what  is  here  obfcureiy  hinted  at*  is 

leg'ihai  epljcopalibut  ambitus  In  bundret  falty  explained  by  his  cude  of  laws  extant 

fht'tta  ttneantf  ne*"  caujam  fvae  ad  regimen  \  n  the  red  book  of  the  exchequer,  though 

en.marum fertinei  ad  judunumfeeularwrn  in  genefal  but  of  doubtful  authority. 

hominum  adducant :  Jed  qv'uwnjuejecun'  eap»'i.  deneralia  ccmifcfaum  fleuita cerus 

dnm epijio^ulet  hgefy  de  jua.unque  1  uu 'a  ioi  is  et  vicibui  te^eantur.^  Jnterfint  avtem 

vel  culpa  mterpJUtut  fiterlty  ad  he  urn  y  tpijcf't^  umites^  &c  j  et  agat.tur  trimo 

qutm  ad  hoc  rftijfopui  e/tgenf  et  mmna-  debJa  verat  cbriftiawitath  jura,  jecurida 

-jer  tj  veniat  \  ihiqut  de  cauja  lua  t  tj}  on-  rcgU  placita^  pofiremo  cat/Jae  Jingulwum 

deat ;  etn"nJ€€undum  hinidret,JeJjeLUH'  d:gii^jatitfdBiOhibus  trpltantur. 
dumccttonei tt ept'xefaUs ltg(t^n.Buw.D^»  E  2  Inft.  70. 

tt  (pifctpt  fuo  faeiat*  b   Ne  epijicpi  faecy  Jar  turn  plac'itarum 

^  y«Jo  et  f  rMilpio,  at  ur.net  de  (omitata  oj^'.um  fjjupmnu     Spetm .  Ced»  30 1  • 

F  4  I  .  the 
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tbe  ufurpcr  Stephen  was  brought  in  and  fupported  by  the 
clergy,  we  find  one  article  of  the  oath  which  they  impofed 
upon  him  was,  that  ecclefiaftical  pcrfons  and  eccledaftical 
cauies  fliould  be  fubjcft  only  to  the  bifliop's  jurifdi£tion  ^ 
And  as  it  was  about  tliat  time  that  the  conteft  and  emulation 
began  between  the  laws  of  England  and  thofe  of  Rome  \ 
the  temporal  courts  adhering  to  the  former,  ahd  the  fpiritual 
adopting  the  latter  as  their  rule  of  proceeding,  this  widened 
the  breach  between  them,  and  made  a  coalition  afterwards 
impradiicable ;  which  probably  would  elfe  have  been  efie£led 
at  the  general  reformation  of  the  church. 

In  briefly  recounting  the  various  fpecies  of  ecclefiaftical 
courts,  or,  as  they  are  often  ftiled,  courts  chriftian,  (curiae 
^hriftianitatis )  I  (hall  begin  with  the  lowed,  and  fo  afcend 
gradually  to  the  fupreme  court  of  appeal  K 

X.  The  archdeacotf^  court  is  the  moil  inferior  court  in  the 
whole  eccledaflical  polity.  It  is  held  in  the  archdeacon's  ab- 
fence  before  a  judge  appointed  by  himfelf,  and  called  his  offi* 
cial :  and  it's  jurifdi£lion  is  fometimes  in  concurrence  with, 
fometim'es  in  exclufion  of,  the  bifhop's  coiirt  of  the  diocefe. 
From  hence  however  by  ftatute  24  Hen.  VIII.  c.  12.  an  ap- 
peal lies  to  that  of  the  biihop. 

2.  The  eon/yiory  court  of  every  diocefan  bifliop  is  held  in 
,  their  feveral  cathedrals,  for  the  trial  of  all  ecclefiaftical  caufes 

arifing  within  their  refpcftive  diocefes.  The  bifliop's  chan* 
cellor,  or  his  commiflary,  is  the  judge ;  and  from  his  fen- 
tence  an  appeal  lies,  by  virtue  of  the  fame  ftatute,  to  the 
archbiftiop  of  each  province  refpc&ivcly. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to 
the  archbi(hop  of  Canterbury  ;  whereof  the  judge  is  called 

[    65    3  the  dean  of  the  arches  /  becaufe  he  antiently  held  his  court  in 

^  Jhid,  310.  tcchjiafikal  law^  Wood^s    InftitvU  cf 

^  See  Vo).  I*  introd.  §  t«  tbt  ummtn  /^rr,  lad  Oughtoa't  ori^ 

t   For  farther  particulars  Tee  Burn*!     judiciorum. 

the 
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the  church  of  St.  Mary  le  bonv^  {fanBa  Maria  di  arcuhus) 
though  all  the  principal  fpiritual  courts  are  now  holden  at 
do^iors'  commons.  His  proper  jurifdi£lion  is  only  over  the 
thirteen  peculiar  pariihes  belonging  to  the  archbiOiop  in  Lon« 
don ;  but  the  office  of  dean  of  the  arches  having  been  for  a 
long  time  united  with  that  of  the  archbifliop's  principal  offi« 
cial,  he  now^  in  right  of  the  laft  mentioned  office,  (as  doth 
aKb  the  official  principal  of  t^e  archbifhop  of  York)  receives 
and  determines  appeals  from  the  fentences  of  all  inferior 
ecclefiaftical  courts  within  the  province.  And  from  him  an 
appeal  lies  to  the  king  in  chancery  (that  is,  to  a  court  of 
delegates  appointed  under  the  king's  great  feal)  by  ftatute 
25  Hen.  VIII.  c.  19.  as  fupreme  head  of  the  Engliih  churchy 
in  the  place  of  the  bifhop  of  Rome,  who  formerly  exercifed 
this  jurifdi£kion ;  which  circumftance  alone  will  fumilb  the 
reafon  why  the  popiih  clergy  were  fo  anxious  to  feparate  the 
^iritual  court  from  the  temporal. 

4.  The  court  of  peculiars  is  a  branch  of  and  annexed  to 
the  court  of  arches.  It  has  a  jurlfdiflion  over  all  thofe  pa^iflies 
difperfed  through  the  province  of  Canterbury  in  the  midft  of 
other  dtocefesy  which  are  exempt  from  the  ordinary's  jurif- 
diAion,  and  fubje£l  to  the  metropolitan  only.  All  ecclefi- 
aftical caufes,  arifing  within  thefe  peculiar  or  exempt  jurlf- 
diAions,  are,  originally,  cognizable,  by  this  court;  from 
which  an  appeal  lay  formerly  to  the  pope,  but  now  by  tliC 
ftatute  25  Hen.  VIIL  c.  19.  to  the  king  in  chancery. 

5.  The  prerogative  court  is  cftabliflied  for  the  trial  of  all 
teftamentary  caufes,  where  the  deceafed  hath  left  hotta  notam 
hilia  within  two  diflerent  diocefes.  In  which  cafe  the  pro- 
bate of  wills  belongs,  as  we  have  formerly  feen  *",  to  the 
archbiihop  of  the  province,  by  way  of  fpecial  prerogative. 
And  all  caufes  relating  to  the  wills,  adminiftrations,  or  lega- 
cies of  fuch  perfons  are,  originally,  cognizable  herein,  be- 
fore a  judge  appointed  by  the  archbiihop,  called  the  judge 

of  the  prerogative  ceurt  \    from  whom  an  appeal  lies  by  r   ^^  ^ 

m  Book  IT.  ch.  32. 
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ftatuic  25  Hen.  VIII.  c.  I9.  to  the  king  in  chancery,  in- 
Head  of  the  pope  as  formerly. 

I  PASS  by  fuch  ecctefiaftica!  courts,  as  have  only  what  is 
called  a  vhiutttaryy  and  not  a  contentiQus^  jurifdldion ;  which 
are  merely  concerned  in  doing  or  felling  what  no  one  oppofes^ 
and  which  keep  an  open  ofike  for  that  purpofe,  (as  granting* 
difpertrations,  licences,  faculties^  and  other  remnants  of  the 
papal  extortions)  but  do  not  concern  themfelves  with  adait- 
niftfing  fedrefs  to  any  injury :  and  (hall  proceed  to 

6.  Thb  great  court  of  appeal  in  all  eccleCaftical  caufes, 
viz.  the  court  of  delegates^  judices  d^Ugatiy  appointed  by  the 
king's  commiffion  under  his  great  feali  and  iiTuing  out  of 
dian^tery,  to  reprefent  bis  royal  petfon,  and  hear  all  appeals 
to  him  made  by  virtue  of  the  before-mentioned  ftatate  of 
Henry  VIIL  This  commiiBon  is  frequently  filled  with  lords, 
fpiritual  and  temporal,  and  always  with  judges  of  the  courts  at 
Weftminfter,  and  dofiors  of  the  civil  law.  Appeals  to  Rome 
were  always  looked  upon  by  the  EngliOi  nation^  even  in  the 
times  of  popery,  with  an  evil  eye ;  as  being  contrary  to  the 
liberty  of  the  fubje£l9  the  honour  of  the  crown>  and  the  inde- 
pendence of  the  whole  realm ;  and  were  firft  introduced  in 
^  very  turbulent  times  in  the  fixteenth  j^ear  of  king  Stephen 
(A.D*  II St.)  at  the  £ime  period  (fir  Henry  Spelman  ob« 
ferves)  that  the  civil  and  canon  laws  were  firft  imported  into 
England  "•  But,  in  a  few  years  after,  to  obviate  this  grow- 
ing pradlice,  the  conftitutions  made  at  Clarendon,  1 1  Hen.  IL 
on  account  of  the  difturbances  raifed  by  archbifliop  Beckct 
and  other  zealots  of  the  holy  fee,  exprefsly  declare  %  that  ap- 
peals in  caufes  ecclenaftical  ought  to  lie,  from  the  archdeacon 
to  the  diocefan  \  from  the  diocefan  to  the  archbifliop  of  the 
provmce  \  and  from  the  archbifliop  to  the  king;  and  are  not  to 
proceed  any  farther  without  fpecial  licence  from  the  crown. 
But  the  unhappy  advantage  that  was  given  in  the  reigns  of 
king  John,  and  his  fon  Henry  the  third,  to  the  encroaching 
^-j    -J  power  of  the  pope,  who  was  ever  vigilant  to  improve  all  op- 

a  Cod*  vtt.  'eg.  315,  •  chip.  8. 
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ponunUics  of  extending  his  jutifdiflion  hither^  at  length  rir* 
veted  die  cuftom  of  appealing  to  Rome  in  caufes  ecclefiaftical 
fo  ftrongly,  that  it  never  could  be  thoroughly  broken  ofF,  till 
the  grand  rupture  happened  in  the  reign  of  Henry  the  eighth ; 
^hen  all  the  jurifdi£lion  Qfurped4>y  the,  pope  in  matters  ec- 
cleGaftieal  was  reftored  to  the  crowui  to  which  it  originally 
Tidonged  :  fo  that  the  ftatute  25  Hen.  VIII.  was  but  declara- 
tory of  the  antlent  law  of  the  realm  K  But  in  cafe  the  king 
himfelf  be  party  in  any  of  fhefe  fuits,  the  appeal  does  not 
then  lie  to  him  in  chancery,  whkh -would  be  abfurd  ;  but« 
by  the  ftatute  24  Hen.  VIII.  c.  12.  to  all  the  bilhops  of  the 
realm,  afiembled  in  th«  upper  houfe  of  convocation  (t). 

7.  A  COMMISSION  of  review  is  a  commiflion  fometimes 
grantedy  in  extraordinary  cafes,  to  revife  thq  fentence  of  the 
court  of  delegates ;  when  it  is  apprehended  they  have  been 
led  into  a  material  error.  This  commiflion  the-  king  may 
gramt,  although  the  ftatutes  24  &  2$  Hcin.  VIII.  before  cited 
declare  the  fentexice  of  the  delegates  definitive :  bteaufe  the 
pope  as  fupteme  head  by  the  canon  law  ufcd  to  grant  fucb 
commiflion  of  review  ;  and  fuch  authority  as  the  pope  here- 
tdfore  exerted,  is  now  annexed  to  the  crown  ^  by  ftatutes 
7,6  Hen.  VOL  c.  i.  and  1  Eliz.  6.  1/  •  But  it  is  not  matter 
of  right,  which  the  fubje£l  may  demand  ex  dMiojuJIiHae  $ 
but  merely  a  matter  of  favour,  and  which  therefore  is  of een 
denied, 

« 

These  are  now  the  principal  courti^  of  ecvlefiaftkal  jurif- 
di&ion ;  xione  of  which  are  allowed  to  be  courts  of  record : 

9  4  la&,  34t  •  9  Ibid, 

(i }  No  fuch  afTembly  can  exifl  as  all  the  biihops  of  the  realm  in 
any  hoofe  of  convocation.  But  the  flatuce  fays,  that  the  appeal 
fhali  be  to  the  bi(hops,  abbots,  and  priors  of  tjie  upper  houfe  of  the 
convocation  of  the  pfovinccj  in  which  the  caufe  of  they^//  ari/es* 
Therefore  in  the  province  of  York,  the  appeal  lies  now  to  the  arch- 
bifhop  and  his  thre^  biHiops.  In  the  province  of  Canterbury,  to 
the  rell  of  the  bench  of  bilhops.     See  1  vol.  280.  n.  24, 

no 
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no  more  than  was  another  nfiich  more  formidable  jurifdi^iioiiy 
but  now  defervedly  annihilated^  viz,  the  courl^of  the  king's 
Aigb  commijfton  in  caufes  eccleiiaftical.  This  court  was  ere£t- 
cd  and  united  to  the, regal  power'  by  virtue  of  the  ftatute- 
I  £]iz.  c.  I.  inftead  of  a  larger  juriidiclion  which  had  before 
been  cxercifed  under  the  pope's  authority.  It  was  intended . 
C  ^3  J  to  vindi<late  the  dignity  and  peace  of  the  churchy  by  reform-* 
ing,  ordering,  and  correfling  the  cccleGaftical  ftate  and  per- 
fon$>  and  all  manner  of  errors,  herefiesj  fclufms,  abufes^ 
oScnces,  contempts^  and  enormities.  Under  the  (belter  of 
which  very  general  words^  means  were  found  in  that  and  the 
two  fucceeding  reigns^  to  vcfljn  the  high  cotninii&oners  ex- 
^  traordinary  and  almoft  defpotic  powers,  of  fining  and  xm- 
prifoning ;  which  they  exerted  much  beyond  the  degree  of 
the  o&nce  itfelf,  and  frequently  over  oflences  by  no  means 
of  fpiritual  cognizance.  .  For  thefe  reafons  this  court  was 
juCUy  aboliihed  by  ftatute  i6  Car.  I*  c.  1 1.  And  the  weak 
and  illegal  attempt .  that  was  made  to  revive  it,  during  the 
reign  of  king  James  the  fecond,  ferve'd  only  to  haften  that 
infatuated  prince's  ruin* 

IL  Next,  as  to  the  courts  military.  The  only  court  of 
this  kind  known  to,  and  eilabliihed  by,  the  permanent  laws 
of  the  land,  is  the  court  of  chivalry^  formerly  held  before  the 
lord  high  conftable  and  earl  marihalof  England  jointly ;  but 
fince  the  attainder  of  Stafford  duke  of  Buckingham  under 
Henry  VIII.  and  the  confequent  extinguifliment  of  the  office 
of  lord  high  conftable,  it  hath  ufually  with  refpe£l  to  civil 
matters  been  held  before  the  earl  marihal  only '.  This  court 
by  ftatute  13  Ric.  II.  c.  2.  hath  cognizance  of  contra£ls  and 
other  matters  touching  deeds  of  arms  and  war,  as  well  out  of 
the  realm  as  within  it.  And  from  it's  fentences  an  appeal 
lies  immediately  to  the  king  in  perfon '.  This  court  was  in 
great  reputation  in  the  times  of  pure  chivalry,  and  afterwards 
during  our  tonnexions  with  the  continent,  by  the  territories 

*  4  Inil.  314.  I  4  Inft.  ia|;. 

•  I  Len  230.    Show.  Pari.  Caf.  60. 
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which  our  princes  held  in  France  :  but  is  now  grown  almoft 
entirely  out  of  ufe,  on  account  of  the  feeblenefs  of  it^s  jurif- 
di&ion,  and  want  of  power  to  enforce  it's  judgments ;  as  ie 
can  neither  fine  nor  imprifon,  not  being  a  court  of  record  **• 

III.  The  maritime  courts,  or  fuch  as  have  power  and  ja- 
rifdi£Hon  to  determine  all  maritime  injuriesi  arifing  upon  the 
feas,  or  in  parts  out  of  the  reach  of  the  common  law,  arc  [  60  ] 
only  the  court  of  admiralty,  and  it's  courts  of  appeal.  The 
court  of  admiralty  is  held  before  the  lord  high  admiral  of 
England,  or  his  deputy,  who  is  called  the  judge  of  the  court. 
According  to  fir  Henry  Spclraan*,  and  Lambard  %  it  was 
firft  of  all  erefted  by  king  Edward  the  third.  It's  proceedings 
are  according  to  the  method  of  the  civil  law,  like  thofe  of 
the  ecclefiaftical  courts  j  upon  which  account  it  is  ufually 
held  at  the  fame  place  with  the  fuperior  ecclefiaftical  courts 
at  .doctors'  commons  in  London.  It  is  no  court  of  record, 
any  more  than  the  fpiritual  courts.  From  the  fentences  of 
the  admiralty  judge  an  appeal  always  lay,  in  ordinary  courfe, 
to  the  king  in  chancery,  as  may  be  coUefted  from  ftatutc 
25  Hen.  VIII.  c.  19.  which  dire^s  the  appeal  from  the  arch- 
biflvop's  courts  to  be  determined  by  perfons  named  in  the 
king's  commiflfion,  **  like  as  in  cafe  of  appeal  from  the  ad- 
<*  miral-court.'"  But  this  Is  alfo  exprefsly  declared  by  ftatute 
8  £liz«  c.  5.  M'htch  ena£ls,  that  upon  appeal  made  to  the 
chancery,  the  fentence  definitive  of  the  delegates  appointed 
by  commiflion  fhall  be  final. 

Appeals  from  the  vice-admiralty  courts  In  America,  and 
our  other  plantations  and  fettlements,  may  be  brought  before 
the  courts  of  admiralty  in  England,  as  being  a  branch  of  the 
admiral's  jurifdi£tion,  though  they  may  alfo  be  brought  be- 
fore the  king  in  council.  But  In  cafe  of  prize  vefiels,  taken 
tn  time  of  war,  in  any  part  of  the  world,  and  condemned  in 
any  courts  of  admiralty  or  vice  admiralty  as  lawful  prize,  the 
appeal  lies   to  certain  commiflloncrs  of  appeals  confiding 

»  7  Mod.  127.  ^  Glojf.  13.  '^r.tehtt.^u 
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cKiefly  of  the  privy  council^  and  no(  to  judges  delegates. 
And  this  by  virtue  of  divers  treaties  with  foreign  nations  \  by 
which  particular  courts  are  eftabli(hed  in  all  the  maritime 
countries  of  Europe  for  the  decifion  of  this  queftion,  whether 
lawful  prize  or  not :  for  this  being  a  queftion  between  fub- 
je£ts  of  different  ftatesj  it  belongs  entirely  to  the  law  of  na« 
tions,  and  not  to  the  municipal  laws  of  either  country,  to 
determine  it.  The  original  court,  to  which  this  queftion  is 
t  7^  ]  permitted  in  England^  is  the  court  of  admiralty ;  and  the 
court  of  appeal  is  in  efFe6i  the  king's  privy  council,  the 
members  of  which  are,  in  confequence  of  treaties,  com- 
miflloned  under  the  great  feal  for  this  purpofe.  In  1 748,  for 
*  the  more  fpeedy  determination  of  appeals,  the  judges  of  the 
courts  of  Weftniinfter-hall,  though  not  privy  couuicUorsy 
were  added  to  the  commiflion  then  in  being.  But  doubts 
being  conceived  concerning  the  validity  of  that  conmiiflion^ 
on  account  of  fuch  addition,  the  fame  was  confirmed  by 
ftatute  22  Geo.  IL  c.  3.  with  a  provifo,  that  no  fentence 
given  under  it  fhould  be  valid,  unlefs  a  majority  of  the  com- 
miffioners  prefent  were  a£lually  privy  counfellors.  But  this 
'  did  not,  I  apprehend,  extend  to  any  future  commifBons : 
<  and  fuch  an  addition  became  indeed  totally  unneceflary  in 
the  courfe  of  the  war  which  commenced  in  1756  >  fince^ 
during  the  whole  of  that  war,  the  commiflion  of  ajipeals  was 
regularly  attended  and  all  it's  deciHons  condudled  by  a  judge, 
whofe  mafterly  acquaintance  with  the  law  of  nations  wad 
known  and  revered  by  every  ftate  in  Europe  r. 

y  See  the  featJiiienti  of  the  picBdent  Pnifliiii  majefty't  Exfofti»n  dei  mstift, 

>f ootefquieu,  aod  M .  Vattel,  (a  fubjed  &r.  ^.0 .  1 7 53 .  (Monte^uieu'i  letters, 

•f  tbe  king  of  Prufiia}  on  the  aofwcr  5  Mar.  1753.     Vatter*  </>«;'/  de  gtns, 

tralUmJcted  by  the  Englidi  court  to  his  /.  ;t.  r.  7.  ^  84.) 
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GHAPTEB.     THE     SIXTH. 

OF    COURTS    OF    A    SPECIAL 
JURISDICTION. 


IN  the  two  preceding  chapters  we  have  confidercd  the  fc- 
veral  courts,  whofe  jurifdiclion  is  public  and  general  ^ 
and  which  are  fo  contrived  that  fome  or  other  of  them  may 
adminifter  rcdrefs  to  every  poflible  injury  that  can  arifc  in  the 
kingdom  at  large.  There  yet  remain  certain  others,  whbfe 
jurifdicHon  is  pri\^te  and  fpecial,  confined  to  particular  fpotA 
or  inftituted  only  to  redrefs  particular  injuries.     Thefe  are 

I.  The  foreft  cou^s,  inftituted  for  the  government  of  th« 
king's  forefts  in  different  parts  of  the  kingdom,  and  for  the 
puniihment  of  all  injuries  done  to  the  king's  deer  or  venifon^ 
to  the  vwY  or  greenfwerd,  and  to  the  covert  in  which  fuch 
deer  arc  lodged.  Tliefe  are  the  courts  of  attachments^  of  rr- 
gard^  of  fweinmote^  and  of  juflice-feat.  The  court  of  aitach'^ 
ments^  woodmcte^  or  forty  days  court,  is  to  be  held  before 
the  verderors  of  the  foreft  once  in  every  forty  days*  -,  and  is 
inftituted  to  inquire  into  all  offenders  againft  vert  and  veni« 
fon  ^  \  who  may  be  attached  by  their  bodies,  if  taken  with 
the  mainour,  (or  mainoeuvre^  a  manu)  that  is,  in  the  very  a£l 
of  killing  venifon  or  ftealing  wood,  or  preparing  fo  to  do, 
or  by  frefh  and  immediate  purfuit  after  the  aQ  is  done  ^;  elfe, 
they  muft  be  attached  by  their  goods.  And  in  this  forty  days 


•  Cart,  Jtferrft,  9  Hen.  III.  c*  8. 
^  4  Inil.  2S9. 


c  Carih.  79. 
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court  the  forefterft  or  keepers  are  to  bring  in  their  attach«> 
snentSy  or  prcfentments  de  viridi  et  venationt ;  and  the  ver« 
derors  are  to  .receive  the  fame,  and  to  enroll  them^  and  to 
certify  them  under  their  feals  to  the  court  of  juftice*feat,  or 
fweinmote  ^  :  for  this  court  can  only  inquire  of,  but  not  con- 
vi£l  offenders*  a.  The  court  of  regard^  or  furvey  of  dogs,  is 
to  be  holden  every  third  year  for  the  lawing  or  expeditation  of 
maftiffs,  which  is  done  by  cutting  off*  the  claws  and  ball  (or 
[  72  ]  pdotc)  of  the  forefeet,  to  prevent  them  from  running  after 
deer*.  No  other  dogs  but  maftiffs  are  to  be  thus  lawed  or  ex« 
peditated,  for  none  other  were  permitted  to  be  kept  within  the 
precindsof  the  foreft;  it  being  fuppofed  that  the  keeping  of 
thefe,  and  thefe  only,  was  neceflary  for  the  defence  of  a  man's 
Iioufe^  3.  The  court  ai fweinmote  is  to  be  holden  before  the 
verderors,  as  judges,  by  the  fteward  of  the  fweinmote  thrice  in 
every  year^,  the  fweins  or  freeholders  within  the  foreft  com- 
pofing  the  jury.  The  principal  jurifdidion  of  this  court  is, 
firft,^o  inquire  into  the  oppreflions  and  grievances  committed 
by  the  officers  of  the  foreft  \  *^  de  fuper-oneratione forefiari" 
•*  orum^et  aliofum  minyirorumfore/fae:  et  de  eorum  opprejftonihut 
**  populo  regis  illatis  ;''  and,  fecondly,  to  receive  and  try  prc- 
ientments  certified  from  the  court  of  attachments  againft  of- 
fences in  vert  and  venifon  **•  And  this  court  may  not  only  in« 
quire,  but  convi£l  alfo,  which  convi£lion  (hall  be  certified  to 
the  court  of  juftice-feat  under  the  feals  of  the  jury  \  for  this 
court  cannot  proceed  to  j udgment  \  But  the  principal  court  is, 
4«  The  court  of  jujiice-fpatj  which  is  held  before  the  chief 
juftice  in  eyre,  or  chief  itinerant  judge,  capitaTu  jujtitiarius 
in  itinere^  or  his  deputy ;  to  hear  and  determine  all  trefpafles 
within  the  foreft,  and  all  claims  of  franchifes,  liberties,  and 
privileges,  and  all  pleas  and  caufes  whatfoever  therein 
arifing''.  It  may  alfo  proceed  to  try  prefcntments  in  the 
inferior  courts  of  the  forefts,  and  to  give  judgment  upon 
convi£lion  of  the  fweinmote.    And  the  chief  juftice  may 

4  Csrtm  difor^.  e.  16.  h  Srat.  34  Edw.  I.  c.  i. 

c  Cari,dtfir^,  r.  6,  *  4  'n^^-  289. 

t  Cart,  de  fire/I,  r.  %. 

therefore 
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therefore  after  pr^f^nfmeut  ,^de  or  iin^l^in^focmd,  Ujut 
not  before ',  ifiU^  l^s  .wsin»t\|t  to  .the  o^^r/s  pf  ^he  /oir^A  to 
uppreh^ad  the  offeadei^  It  inay  be  hel4  fv^ry  tbisd.yeap:  4 
;ind  forty  days  notice  ought  to  he  jgivpn  of  it'.siitting.  This 
court  may  fine  and  impriipa  fqr.qffences  wit|iin  <chc  foreft "j  * 
it  being  a  qouft  of  rccprd :  >9od  therefore  a  vrit  of  errpr  lies 
from  hence  to  the  court  of  king's  bench,  to  reAify  and  re* 
drefs  any  mal-adxpiniftration^  of  julUce.A}  pr  the  chief  jufticc 
in  eyre  may  adjPMm  ,(^y  .matter  qf  hyr  into  th^  i;ovrt  of 
king's  bencho.  Thpfjp  jv ftices  in  eyre  were  ini^iitv^ted  by  [  73  Ji 
king  Henry  11^^.  Z>.  Yi34^>  ^nd  their  couorts  weire  6>r- 
merly  very  regularly  helfl :  but  the  laft  court  of  juftice-feat 
of  any  note  was  that  holden  in  thje  x^igp  of  Charies  I,  before 
the  earl  of  Holland  j  the  irjgprpns  .proceedings  at  which  arc 
reported  by  fir  William  Jo^es.  After  the  reftoration  another 
was  held  pro  forma  only,  before  the  earl  of  Oxford  '^  i  but 
^ce  tbea^ra  of  the  r6vp|^tion  in  i688,  the  foreft  laws  have 
fallen  into  tot^  difufe^  to  the  great  ;idvantage  pf  the 
fubjea(i). 

II.  A  sEcpND  fpecics  pf  rcftriftcd  courts  is  that  of  com- 
oiifliopers  ot/eivtrs.  This^is  a  temporary  tribunal  erefted  by 
virtue  of  a  commiflion  under  the  great  feal  j  which  formerly 
ufcd  to  be  granted  pro  re  nata  at  tlie  pleafure  of  the  drown', 
but  now,  at  the  difccetion  and  nomination  of  the  lord  chan- 
cellor,  lord  trea&irer,  and  chief  juftices,  purfuant  to  the 

m  4  laft.  3«3.  4  Nonh'i  life  of  Und  GnHAfoid.  45. 
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,( j  )  All  iJic  fciefts,  wikh  were  made  after  the  conqueft,  except 
New  Foreft  in  Hampihire. created  by  William  the  Conqaeror«  were 
diraflfoceiUd  by  .t.hc  ckarta  df  fwefta.  The  foreft  of  Hampton 
Court  was  eftah^^d  by  the  authority  of  parliament  io  the  reign  of 
Hen.  VIII.  The  luamber  of  forefts  in  England  is  fixty-nine.  4/^. 
319.  Cbsrles  I.  eaferced  the  odious  foreft  laws,  as  a  foarce  of  re- 
venae  todependent  ofthe  parliament. 

yoL.  III.  P  ftatute 
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ftatute  23  tlen.  VlII.  c.  5.  Their  juriTdif^idn  is  to  overlook 
the  repairs  of  fea  banks  and  fea  walls ;  and  the  cleanfing  of 
riversy  public  ftreams,  ditches  and  other  conduits,  whereby 
any  waters  are  carried  off:  and  is  confined  to  fuch  county  or 
particular  diftri^l  as  the  commiflion  (hall  ezprefsly  name. 
The  commiflioners  are  a  court  of  record,  and  may  fine  and 
imprifon  for  contempts ' ;  and  in  the  execution  of  their  duty 
may  proceed  by  jury,  or  upon  their  own  view,  and  may 
take  order  for  the  removal  of  any  annoyances,  or  the  fafe- 

w  .  guard  and  confenration  of  the  fewers  within  their  commif- 

fion,  either  according  to  the  laws  and  cuftoms  of  Romney« 
marfliS  or  otherwife  at  their  own  difcretion.  They  may 
alfo  afiefs  fuch  rates,  or  fcots,  upon  the  owners  of  lands 
within  their  diftri£l,  as  they  fliall  judge  neceflary  :  and,  if 
any  perfon  refufes  to  pay  them,  the  commiflioners  may  levy 
the  fame  by  diftrefs  of  his  goods  and  chattels }  or  they  may, 
by  ftatute  23  Hen.  VIII.  c.  5.  fell  his  freehold  lands  (and 
by  the  7  Ann.  c.  10.  his  copyhold  alfo)  in  order  to  pay  fuch 

C  74  ]  fcots  or  aiTeiTments.  But  their  condu£l  is  under  the  control 
of  the  court  of  king's  bench,  which  will  prevent  or  punifh 
any  illegal  or  tyrannical  proceedings  \  And  yet  in  the  reign 
of  king  James  I,  (8  Nov.  1616)  the  privy  council  took 
upon  them  to  order,  that  no  aflion  or  complaint  fliould  be 
profecuted  againft  the  commiflioners,  unlels  before  that 
board ;  and  committed  feveral  to  prifon  who  had  brought 
fuch  actions  at  common  law,  till  they  ihould  releafe  the  fame : 
and  one  of  the  reafons  for  difcharging  fir  Edward  Coke  from 
his  office  of  lord  chief  jufticewas  for  countenancing  thbfe 
legal  proceedings  ▼.  The  pretence  for  which  arbitrary  mca- 
fures  was  no  other  than  the  tyrant's  plea^,  of  the  neceffity  of 
unlimited  powers  in  works  of  evident  utility  to  the  public, 
<<  the  fupreme  rcafon  above  all  reafons,  which  is  the  falva- 

•  I  Sid.  145.  which  lawi  all  commiffioners  of  fewtrt 

t  Romncv-marfh  in  the  county  of  ifl  England  may  receive  light  and  dine* 

Kent)  a  \x\Qi  containing  14,000  acres*  tion.     (4  Inft.  176.) 
it  governed  by  certain  antient  and  eqoi-  •  Cro.  Jas.  336. 

table  lawi  of  fewert,  compofed  by  Hen-  ▼  Moor  815.  816.  Seepag.  55* 

ry  de  Bathe,  a  venerable  judge  in  the  w  Milt*  ptnd.  loll.  iv.  $93. 

xcign  of  king  Henry  the  third  \  from 
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<'  tion  of  the  king's  lands  and  people/'  But  now  it  Is  clearlf 
held,  that  this  (as  well  as  all  other  inferior  jurifdifbions)  is 
fubje£k  to  the  difcretionary  coercion  of  his  majefty's  court  oC 
king's  bench  \ 

III.  The  court  of  policies  of  affUrance^  wheii  fubfiftirtg,  is 
ere£ted  in  purfuance  of  the  ftatute  43  Eliz.  c.  1 2.  wliich  tt" 
cites  the  immemorial  ufage  of  policies  of  aflurancei  <'  hj 
^*  means  whereof  it  cometh  to  pafs,  upon  the  lofs  or  perifhing 
•^  of  any  (hip,  there  followeth  not  the  undoing  of  any  mail, 
*<  but  the  lofs  lighteth  rather  eafily  upon  many  than  heavy 
<<  upon  few,  and  rather  upon  them  that  adventure  not,  thaa 
"  upon  thofe  that  do  adventure :  whereby  all  merchants^ 
<<  efpecially  thofe  of  the  younger  fort,  are  allured  to  venture 
*'  more  willingly  and  more  freely :  and  that  heretofore  fuch 
*<  aflurers  had  ufed  to  (land  fo  juftly  and  precifely  upon  their 
<<  credits^  as  few  or  no  controverfies  had  arifen  thereupon  t 
<<  and  if  any  had  grown,  the  fame  had  from  time  to  time 
<<  been  ended  and  ordered  by  certain  grave  and  difcreet  mer<* 
•*  chants  appointed  by  the  lord  mayor  of  the  city  of  London  ; 
««  as  men  by  reafon  of  their  experience  fitteil  to  underftand 
«  and  fpeedily  decide  thofe  caufes :"  but  that  of  late  years 
divers  perfons  had  withdrawn  themfelves  from  that  courfe 
of  arbitration,  and  had  driven  the  aflured  to  bring  fepatate 
a£iions  at  law  againjR:  each  aflurer :  it  therefore  enables  the 
lord  chancellor  yearly  to  grant  a  (landing  commiilion  to  the  f  nr  1 
judge  of  the  admiralty,  the  recorder  of  London,  two  doAors 
of  the  civil  law,  two  common  lawyers,  and  eight  merchants ; 
any  three  of  which,  one  being  a  civilian  or  a  barriiler,  are 
thereby  and  by  the  ftatute  13  &  14  Car.  IL  c.  23.  empowered 
to  determine  in  a  fummary  way  all  caufes  concerning  policies 
of  ailurance  in  London,  with  an  appeal  (by  way  of  bill)  to 
the  court  of  chancery.  But  the  jurifdifiion  being  fomewhat 
defe£iive,  as  extending  only  to  London,  and  to  no  other 
aflurances  but  thofe  on  merchandize  ',  and  to  fuits  brought 
by  the  aflured  only,  and  not  by  the  infurers'i  no  fuch  com<« 

s  t  Veatr.  66.    Salk.  146.  f  StyU  x66« 
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•  million  has  of  faSt^  fC3ts  liRxtd.:  but  tnfuranee  caufes  are  ftov^ 
nfually  determined  by  theVerdicl  of  a  jury  of  merchants,  and 
Ae  opinion  of  the  judges  in  cafe  of.  any  legal  doubts  \  whct^^ 
by  the  deciCon  is  more  fpeedy,  fatisfa£lory  and  final :  though 
it- is  to  be  wi(hed,  that  fome  of  the  parliamentary  powers  in- 
veiled  in  thefe  commiffioners,  efpeciiJly  for  the  examination 
of  witncflcs,  cither  beyond  the  feas  or  fpeedily  going  out  of 
the  kingdom",  could  at  prefent  be  adopted  by  the  courts  of 
Wcftminftcr-hall,  without  requiring  the  confent  of  parties* 

IV.  The  court  of  the  marjhalfea^  and  the  palace  court  at 
Weftminfter,  though  two  diftin£l  courts,    are   frequently 
confounded  together.      The  former  was.  originally  holden 
before  the  ftewar J  and  niarftial  of  the  kinij's  houfe,  and  was 
inftituted  to  adminiiler  juitice  between  the  king's  domeftic 
fervants,  that  they  might  not  Ke  drawn  into  other  courts^ 
and  thereby  the  king  lofe  their  fsrvice\     It  was  formerfy 
held  in,  though  not  a  part  of,  the  aula  regis  ^  \  and^  when 
that  was  fubdivided,  remained  a  dillinfl  jurifdi£lion  :  hold- 
ing plea  of  all  trefpaffcs  committed  within  the  verge  of  thc^ 
court,  where  only  one  of  the  parties  is  in  the  king's  domellic^ 
fcrvi<5e,  (in  which  cafe  the  inqueft  fliall  be  taken  by  a  jury  o£ 
the  country)  and  of  all  debts,  contra£ls  and  covenants,  where 
both  of  the  contracting  parties  belong^  to  the  rojral  houfliold  ; 
and  then  the  inqued  (hall  be  compofed  of  men  of  the  houf-. 
C   ^  ]  hold  only**.     By  the  ftatute  of  13  Ric.  IL  ft.  i.  c.  3.  (in  af- 
firmance of  the  common  law «)  the  ver^e  of  the  court  m  this 
refpe£k  extends  for  twelve  miles  round  the  king's  place  of  re- 
fidence  ^.     And,  as  this  tribunal  was  never  fubje£l  to  the  ju- 
rifdidion  of  the  chief  jufticiary,  no  writ  of  error  lay  from  it 


'  t  Stit.  1 3  &  14  Car.  II .  c.  22.  ^  3.  Che  fkx  tiigh^  'tr  priftkge 

Ji4*  |mUc€,  extended  from  fait  palace  ..gatt 
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(diotigh  a  court  of  fc cord)  to  th^  king's  bench,  but  only  t6 
p9arliaiDcnt<»  tiU  the  ftatutea  of  5  Edw.  III.  c.  2.  and  ip  Edw. 
Ill*  ft.  2.  c*  3*  which  allowed  fuch  writ  of  error  before  the 
kiog  in  his  place*  But  this  court  being  ambulatoryi  and  . 
obUged  tp  follow  the  king  in  all  his  progreiTeSi  fo  that  bfthc 
removal  of  the  houfliold,  actions  were  frequently  difconti- 
miedS  and  doubts  having  arifen  as  to  the  extent  of  it's  jurlf* 
diftion<,  king  Charles  I  •  in  the  (ixth  year  of  his  reign  by  his 
letters  patent  ere£ted  a  new  court  of  record|  called  the  curia  > 
paUiii  or  palace  courts  to  be  held  before  the  fteward  of  the 
houfliold  and  knight  marfhal,  and  the  fteward  of  the  court, 
or  his  deputy ;  with  jurifdiciion  to  hold  plea  of  all  manner 
of  perfonal  a£kions  whatfo.sverj  which  (hall  arife  between  any 
parties  within  twelve  miles  of  his  majefty's  palace  at  White- 
hall \  The  court  is  now  held  once  a  week,  together  with 
the  antient  court  of  marfhalfea,  in  the  borough  of  South- 
wark  :  and  a  writ  of  error  lies  from  tlience  to  the  court  of 
king's  bench.  But  if  the  caufe  is  of  any  condderable  con* 
fbquence,  it  is  ufually  removed  on  it's  firft  commencement, 
together  with  the  cuftody  of  the  defendant^  either  into  the 
king's  bench  or  common  pleas,  by  a  writ  of  habeas  corpus  cum 
murfa  :  and  the  inferior  bufinefs  of  the  court  hath  of  late  years 
been  much  reduced,  by  the  new  courts  of  confcience  ere£le4 
in  the  environs  of  London ;  in  confideration  of  ^hich  the 
four  counfel  belonging  to  thefe  courts  had  falaries  granted 
them  for  their  lives  by  the  ftatute  23  Geo.  II.  c.  27. 
« 

V.  A  FIFTH  fpectes  of  private  courts  of  a  limited,  though  r  m^ 
extenCve,  jurifdi£lion  are  thofe  of  the  principality  of  Wales  \ 
which  upon  its  thorough  reduAion,  and  the  fettling  of  it's 
polity  in  the  reign  of  Henry  ^he  eighth*,  were  erc£led  all  over 
the  country  (  principally  by  the  ftatute  34  &  35  Hen.  VIII^ 
c.  26.  though  much  had  before  been  done,  and  the  way  pre- 
pared by  the  ftatute  of  Wales,  x2  Edw.  I.  and  other  ftatutes* 
By  the  ftatute  of  Henry  the  eighth  before-mentioned,  courts 

S  I  Biyltlr.  SIX*    10  Rep.  79*  ^  i  Sid.  180.    Salk.  439. 
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baron^  hundred,  and  county  courts  are  there  eftabliOied  as  in 
England.  A  feflion  is  alfo  to  be  held  twice  in  every  year  in 
each  county,  by  judges"  appointed  by  the  king,  to  be  called 
the  great  feflions  of  the  feveral  counties  in  Wales:  in  which 
all  pleas  of  real  and  perfonal  a€lIons  (hall  be  held,  with  the  fame 
form  of  procefs  and  in  as  ample  a  manner  as  in  the  court  of 
common  pleas  at  Weftminfter":  and  writs  of  error  (hall  lie 
from  judgments  therein  (it  being  a  court  of  rccord)to  the  court 
of  king's  bench  at  Weftmhifter.  But  the  ordinary  original 
writs  of  procefs  of  the  king's  courts  at  Weftminfter  do  not  run 
into  the  principality  of  Wales<> :  though  procefs  of  execution 
does^^i  as  do  alfo  prerogative  writs,  as  writs  of  certiorari^ 
quo  minus y  ntandatnus^  and  the  like  \  And  even  in  caufes  be* 
tween  fubjecl  and  fubjeft,  to  prevent  injuftice  through  family 
fa£lions  or  prejudices,  it  is  held  lawful  (in  caufes  of  freehold 
at  lead,  and  it  is  ufual  in  all  others)  to  bring  an  action  in  the 
£ngli(h  courts,  and  try  the  fame  in  the  next  Englifh  county 
adjoining  to  that  part  of  Wales  where  the  caufe  arifes  %  and 
wherein  the  venue  is  laid.  But,  on  the  other  hand,  to  prevent 
trifling  and  frivolous  fuits  it  is  ena£l;ed  by  (latute  13  Geo. 
III.  c.  51.  that  in  perfonal  anions,  tried  in  any  Englifli 
county,  where  the  cauife  of  a£lion  arofe,  and  the  defendant 
refides  in  Wales,  if  the  plaintiff  fhall  not  recover  a  verdicl  for 
ten  poundsjhe  (hall  be  nonfuited  and  pay  thd  defendant's  cofts, 
imlefs  it  be  certified  by  the  judge  that  the  freehold  or  title 
came  principally  in  queftion,  or  that  the  caufe  was  proper  to 
£  78  ]be  tried  in  fuch  Englifli  county.  And  if  any  tranfttory  adion, 
the  caufe  whereof  arofe  jmd  the  defendant  is  refident  in 
Wales,  fhall  be  brought  in  any  Englifli  county,  and  the  plain^ 
tiff  (hall  not  recover  a  vcrdidk  for  ten  pounds,  the  plaintiff 
ihall  be  nonfuited,  apd  fliall  pay  the  defendant's  cofts,  dc^ 
during  thereout  the  fum  recovered  by  the  verdift. 

»  Sut.  xS  Eliz.  c.  S.  •  2  Jloll.  Rep.  14  u 
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VI.  The  court  of  the  duchy  clumber  of  Lancafter  is  ano* 
ther  fpedal  jurifdicliony  held  before  the  chancellor  of  the 
duchy  or  his  deputy  concerning  all  matter  of  equity  relating 
to  lands  holden  of  the  king  in  right  of  the  duchy  of  Lancaf- 
ter'': which  is  a  thing  rery  diftindl  from  the  county  palatine,^. 
(which  hath  alfo  it's  fqiarate  chancery,  for  fealing  of  writs, 
and  the  like')  and  comprizes  much  territory  which  lies  at  a 
▼aft  diftance  from  it ;  as  particularly  a  very  large  diftridl  fur* 
rounded  by  the  city  of  Weftminfter.  The  proceedings  in 
this  court  are  the  fame  as  on  the  equity  Cde  in  the  courts  of 
exchequer  and  chancery'}  fo  that  it  feems  not  to  be  a  court 
of  record ;  and  indeed  it  has  been  holden  that  thofe  courts 
have  a  concurrent  jurifdi£lion  with  the  duchy  court,  and  may. 
take  cognizance  of  the  fame  caufes  °.  .... 

VII,  Another  fpecles  of  private  courts,  which  arc  of  a, 
limited  local  jurifdi£lion,  and  have  at  the  fame  time  an  ex* 
clufive  cognizance  of  pleas,  in  matters  both  of  law  and 
equity ▼,  are  thofe  which  appertain  to  the  counties  palatine, 
of  Cheiler,  Lancafter,  and  Durham,  and  the  royal  franchife 
of  £ly^.  In  all  thefe,  as  in  the  principality  of  Wales,  the 
king's  ordinary  writs,  ifluing  under  the  great  feal  out  of 
chancery,  do  not  run ;  that  is,  they  are  of  no  force.  For, 
as  originally  MJura  regalia  were  granted  to  the  lords  of -thefe 
counties  palatine,  they  had  of  courfe  the  fole  adminiftratipn 
ef  jttftice,  by  their  own  judges  appointed  by  themiielvos  and 
not  by  the  crown.  Ic  would  therefore  be  incongruous  for  the 
king  to  fend  his  writ  to  dire£l  the  jud^e  of  anotlier*s  court  in 
what  manner  to  adminifter  juftice  between  tlie  fuitors.  But 
when  the  privileges  of  thefe  counties  palatine  and  franchifes 
were  abridged  by  ftatute  ^^  Hen.  VIII.  c.  24.  it  was  alfo  en- 
a£led,  that  all  writs  and  procefi»  fbould  be  made  in  the  king's  [  79  1 
name,  but  fliould  be  te^e'd  or  witneiTed  in  the  name  of  the 
owner  of  the  fr^nchifc.  Wherefore  aU  writs,  whereon  aftiong 

f  Hob.  77.     2LeY.  ft^t  Hvd.  17J. 

•  I  Ventr.  ^S7-  v  4lnft.  aij.ii?.  finch.  R.45», 

t  4  Inft.  io6.  ▼  S«e  ?oL  !•  intrQ<l.,  ^  4. 

f  ^  PuBt  Acp.  55.    Toth.  145- 
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<ire  founded,  andwhidi  have  cUrresrrt  authority  here,  muftbc 
under  the  feal  of  the  rtfpeflivc  ftatichifes;  the  two  former  of 
which  ate  nour  imited  to  the  cro\)^,  4nd  thcr  twJ'  latter  under 
the  governtnent  of  their  feveral  bifliops.  And  the  judges  of 
aifife,  who  fit  thicrein,  fit  by  virtue  of  a  fpecial  commiflion  ftonl 
the  owners  of  the  feveral  franchifes,  and-  onder  the  feal  thereof  t 
and  not  by  the  uAial  eommtfTion  under  th^  great  ilal  of  Eng- 
land. Hither  dfo  may'  be  referred  the  t:ourts  of  thr  cinque 
ports^  or  five  moft  iftiportant  havens,  as  (hey  formerly  were 
efteemedj  in  th<  kingdom;  v.'z.  Dover,  Sandwich,  Romncy, 
Hdftings,  and'tfythe;  to  which  Winchelfcy  and  Rye  have 
been  fince  added  c  which  hav6  aTfo  fimilar  franchifes  in  manf 
rfifpcftrf*  li^lth  the  counties  palatine,  artd  |)articuiarly  an  ex- 
cluGve  jurifdt£lton|  (before  the  mayor  and  jurats  of  the  ports) 
in  which  exclufive  jurifdi£tion  the  king's  .ordinary  writ  does 
riot  run.  A  writ  of  error  lies  from  the  mayor  and  jurats  of 
each  port  to  the  lord  warden  of  the  cinque  ports^  in  his  Courf 
of  Shepway ;  and  from  the  coif rt  of  Sbepway  to  the  king's 
bench  ^  So  llkewife  a  writ  of  error  Ties  from  all  the  otheif 
jurifdlftions  to  the  fame  fupreme  court  of  judicature*,  as  an 
jcrifigfi  6f  (uperiority  referved  to.the  crowrf  at  the  original 
creation  of  the  franchifes.  And  ajl  prerogative  Writs  (as  thofc 
oi  habeas  corpus^  prohibition^  eeriiorari^  and  mandamus)  may' 
iffue  for  the  fame  reafon  to  all  thcfe  exempt  jurifdidions  ■  j- 
becaufe  the  privilege,  that  the  king's  writ  runs  not,  mud  be* 
intended  betweeit  party  and  party,  for  there  can  be  no  fuch 
privilege  ggainft  the  king  ^, 

VIIL  The  ftannary  courts  in  Devonfliir^  ^nd  Cornwall, 
for  the  adminiftration  of  jufticc  among  the  tinners  therein^ 
ar^  alfo  courts  of  record,  but  of  the  fame  private  and  exclu- 
fivc  nature.  They  are  held  before  the  lord  warden  and  his 
fubftitutes,  in  virtue  of  a  privilege  granted  to  the  workers  in 
(    ^9    ]  the  tii^niincs  there,  to  fue  and  be  fued  only  in  their  owti 

X  I  Sid.  1 6^.  6t.    4  Inft.  ^S.  114.  »|8. 

i  Jcnk*  7X«   t>ynfer]jfU  dei  courh*  t,  •  i  Sid.  9%. 

hnk,  U  TVf^    I  Sid.  356.  y  CrOb  J<C.  543. 
f  Bro.  Abr^  t,  emr,  74. 10 j.  .Davj>. 
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CcmrtBf  that  diey  maf  not  be  drawn  f^m  iheir  Bitl]ne& 
"^hich  is  highly  profitable  ta  the  public,  by  attending'  their 
liHRrftiits  in  other  courts  *.  The  pririlegcs  of  the*  tinners  are 
confirmed  by  a  charter,  3  j  Edw.  L  and  fully  expounded  by 
a  private  ftatute^,  50  Edw.  Ill-  which  has '  fince  been  ex-* 
plained  by  a  public  ad,  16  Cat.  I.  c.  15.  What  relates  to^ 
our  prefent  porpofe  is  only  this :  that  all  tinners  and  hbourenr 
in  and  about  the  ftannaries  fhall,  during  the  time  of  their^ 
working  therein  iona  fide^  be  privileged  from  fuits  of  other' 
courts,  aiid  be  only  impleaded  in  the  iflannary  court  in  alP 
matters,  excepting  pleas  of  land,  life,  and  member.  No 
writ  of  error  lies  from  hence  to  any  court  in  Weftminfter- 
hall;  as  wa3  agreed  by  all  the  judges*  in  4  Jac.  I.  But  ^ 
appeal  lies  from  the  fteward  of  the  court  to  the  under-warden; 
and  from  him  to  the  lord-warden  j  and  thence  to  the  privy 
council  of  the  prince  of  Wales,  as  duke  of  Cornwall ',  when 
he  hath  had  livery  or  inveftiture  of  the  fame  *.  And  from 
thence  the  appeal  lies  to  the  king  himfelf,  in  die  laft  refort^^. 

IX.  Thjz  feveral  courts  within  the  city  of  London ',  an4 
other  cities,  boroughs,  and  corporations  throughout  the  king« 
4om,  held  by  prefcription,  charter,  or  aft  of  parliament^  are 
^ISSo  of  the  fame  private  and  limited  fpecies-  It  would  exceed 
cht  defign  and  compafs  of  our  prefent  inquiries,  if  I  were  to  en- 
ter into  a  particular  detail  of  thefe,  and  to  examine  the  nature 
^d  extent  of  their  feveral  jurifdiftions.  It  may  in  general  be 
iufficient  to  fay,  that  they  arofe  originally  from  (he  favour  of 
decrown  to  thofe  particular  diftricts,  wherein  we  find  them 
<eve£ked,  upon  the  fame  principle  that  hundred-courtSi  and  the 
like,  were  eftabliihed;  for  the  convenience  of  the  inhabitants 
fiiattheymayprpfecute  their  fuits,and  receive  juftice  at  home: 

fc  4  lAft.  23A>  tiitor  lies  to  the  teurt  ofbufiings^  hfSon 

4  Bee  thii  at  kogth  ia  4  In(t  iji*  the  nnyor>  reconlerf  and  fttriA }  aa4 

*  4  loft.  231.  from  thence  to  j  ufticci  i^potnted  by  Che 

f  Ibid.  230.  king*!  commiffioo,  who  ufed  to  fit  ift 

%  %  Bolft*  iS}*        ,  the  church  of  St.  Martin  U  grfiudx 

^Dodcri<|gehiftt  of  Coraw.  94«  (F.N.B.3S.)   And  From  the  judfemenc 


i  The  cUef  of  thofe  1a  Londoa  era      of  thoft  jofticei  a  writ  of  error  lies  im* 
l^prnfimrtty  holden  bdoee  their      aKdieiilxto  tbebottftdf  Jv^fc 
^^Vffd  or  judge  }  from  which  «  wxU  of 
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that,  fov  the  mod  part^  the  courts  at  Weftminfter-hall  have  a 
caocurrent  jurifdi£lIon  with,  thefe^  or  elfe  a  fuper^xatendency 
over  themi ;  and  are  bound  by  the  ftatute  19  Geo.  III.  c.  70- 
to  give  afllftance  to  fuch  of  them  as  are  courts  of  record,  by 
ifliting^  writs  of  execution,  where  the  perfon  or  eSeds  of 
the  defendant  are  not  within  the  inferior  jurifdifiion :  and 
that  the  proceedings  in  thefe  fpecial  courts  ought  to  be  ac- 
cording .to  the  courfe  of  the  common  law,  unkfs  otherwife 
ordered  by  parliament ;  for  though  the  king  may  erc£l  new 
courts,,  yet  he  cannot  alter  the  eftabliihed  courfe  of  law. 

But  there  is  one  fpecies  of  courts,  .conllituted  by  a<9;  of 
parUan>ent|  in  the  city  of  London  and  other  trading  and 
populous  di(lri£ls,  which  in  their  proceedings  fo  vary  from 
the  courfe  of  the  conimon  law,  that  they  may  deferve  a  more 
particular  confideration.  I  mean  the  courts  of  requefts,  or 
CDurt^  of  confciencc,  for  the  recovery  ot  fmall  debts.  The 
firft  of  thefe  was  eftabliihcd  in  London,  fo  early  as  the  reign 
of  Henry  the  eighth,  by  an  act  of  their  common  council  > 
which  however  was  certaihly  infufficient  for  that  purpofc  and 
sllegnl,  till  confirmed  by  ftatute  3  Jac.  I.  0.15.  which  has 
fincebren  expi^^ined  and  amended  by  ftatute  i4Geo.n.  c.  lo* 
3  he  conllitution  is  this :  two  aldermen,  and  four  commoners^ 
fit  twice  a  week  to  hear  all  caufes  of  debt  not  exceeding  the 
value  of  forty  flsillings  i  which  they  examine  in  a  fummary 
way,  by  the  oath  of  the  parties  or  other  witnefles,  and  make 
fuch  order  therein  as  is  confonant  to  equity  and  good  con- 
fciencc. The  time  and  expcnfe  of  obtaining  this  fummary 
^drefs  arc  very  inconGderable,  which  make  it  a  great  benefit 
la  trade ;  and  thereupon  divers  trading  towns  and  other  dif« 
trf£fcshave  obtained  z&s  of  parliament,  for  eftablifhing  in 
them  courts  of  confcicnce  upon  nearly  the  fame  plan  a^  th^t 
jn  the  city  of  London  (a). 

j  Salk.  144. 163. 


(z)  By  tHe  2^  Gco.  III.  c.  45.  and  26  Geo.  IIL  c.  38.  to 
4ebu>r  Of  defendant^  m  any  coart  for  the  recovery  of  fmall  debts* 

where 
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T&B  anxious  defire,  that  has  been  (hewn  to  obtain  the& 
fpYCrzL  adtss  proves  clearly  that  the  nation  in  general  is  trulf. 
fenfibk  of  the  great  inconveuiencej  arifing  from  the  difufe  of 
the  antient  county  and  hundred  courts  i  wherein  caufes  dE 
this  fmall  value  were  always  formerly  -decided,  with,  verj 
little  trouble  and  expenfe  to  the  parties.    But  it  is  to  be  fear*- 
edy  that  the  general  remedy  which  of  late  hath  been  princi«. 
pally  applied  to  this  inconvenience,  (the  ere^ing  thefe  neir 
jurifdiQions)  may  itfelf  be  attended  in  time  with  very  ill 
confequences :  as  the  method  of  proceeding  therein  is  entirelj 
in  derogation  of  the  common  law ;  as  their  large  difcrctionarj 
powers  create  a*  petty  tyranny  in  a  fet  of  ftanding  cpmmiil- 
fioners  $  and  as  the  difufe  of  the  trial  by  jury  may  tend  to 
eftraoge  the  minds  of  the  people  from  that  valuable  prerogative 
of  Englifhmen,  which  has  ajready  been  more  than  fufGciently 
excluded  in  many  Jnftaoces.     Hpw  much  rather  is  it  to  be 
wifhed,  that  the  proceedings  in  the  county  and  hundreds 
courts  could  again  be  revived,  without  burthening  the  free- 
koiders  with  too  frequent  and  tedious  attendances  ;  and  at 
the  fame  time  removing  the  delays  that  have  infenfibly  crept  r   Si   1 
into  their  proceedings,  and  the  power  that  either  party  have 
€f  transferring  at  plcafure  their  fuits  to  the  courts  at  Wcfl:«- 
aiiniler !    And  we  may  with  fatisfa^lion  obferve,  that  this 
experiment  has  been  afiu^Uy  tried,  and  has  fucceeded  in  the 
populous  county  of  Miildlefex  ^  which  might  ferve  as  an 
Example  for  others.     For  by  ftatute  23  Geo.  II.  c.  33.  it  is 
enacted,  i.  That  a  fpecial  county  court  (hall  be  hdd,  at 
leaft  once  a  month,  in  every  hundred  of  the  county  of  Middle- 
fcx,  by  the  county  clerk.     2.  That  twelve  freeholders  of -that 
hundred,  qualified  to  ferve  on  juries,  and  ftruck  by  the  (herifl^       ; 


"•T*- 


where  the  debt  does  not  exceed  twenty  fiiillings,  ihall  be  comimtted 
to  pri(bn  for  more  than  twenty  days,  and  if  the  debt  does  not  fx,-^ 
ceed  forty  (hillings,  for  more  than  forty  days  ;  uolefs  at  be  proved 
Co  the  fatisfa^ion  of  the  court,  that  he  has  money  or  goods,  whic^ 
he  fraudqlently  conceals,  and  in  the  firft  cafe  the  imprifonmeat  may 
p€  extended  to  thirty  days,  and  in  the  latter  to  fixty. 

fiiaQ 
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'  •  •  •  •  , 

ftaff  be  ftitmnonca  to-  appear  at  fuch  court'  by  rotation  $  ib  ias 
fione^fftaUbe  fommoned  bftcner  th^n  once  a'ye^n  3rTha| 
in  ail  eanfesi  ftot  exceeding  tl^  ya>ae  of  Jbrty  ihilGngs^  tho 
county  clerk  anct^'twelve  faitoi^  (hall  pmci^ed  in  a  fummary. 
Dtoy;  c^atnlmng  the  pitted  and  witneCeg  tofioafh,  without  dkr 
formal  prdcefs  antiently  n{ed :  and  (hall  m^ke  /uchord^r  there*, 
in  as  they  fhall  jndge  a^eeable  to  cohlcieneo^  4»  That  9a> 
plaints  {ball  be  removed  out  of  tMs  courfi  by  any  proc€;fs  what* 
(bever ;  bat  the  determination  herein  fhall  b^  final  5 « Thatif 
any  zOnon  be  bronght  m  any  of  the'  fuperior  coucts  ag^inft  z,» 
perfon  refident  in  JMiddlefex,  for  a  debt  or  eontra£i|  upon  tbei 
trial  whereof  the  jury  (ball  find  lefs  than  4q/»  damages^  the; 
jflaintiif  (ball  recover  no  cofts^  but  ihall  pay  the  defendsmtr 
double  cofts ;  unlefs  upon  fome  fpecial  civci»mftances>  to  be> 
certified  by  the  judge  who  tried  it.  tf.  laftty,  a  table  of  very 
moderate  fees  is  prefcribed  and  fet  down-  in  the  aA  ;  whick 
are  not  to  be  exceeded  upon  any  account  whatfoeter*  This  19 
A  plan  entirely  agreeaUe  to  the  conftitution  and  genius  of  the 
nation :  calculated  to  prevent  a  muhifude  of  Tcxatsoos  afkiona 
in  the  fuperior  courts^  and  at  the  fame  time  to  give  honeft 
creditors  an  opportunity  of  recovering-  fmall  fums ;  which 
now  they  are  frequently  deterred  from  by  the  expenie  of .% 
fuit  at  law  :  a  plan  which,  one  would  think^  wants  only  to  bQ 
generally  known,  in  order  to  it's  univerfal  reception* 

X.  There  is  yet  another  fpecies  of  private  courts,  whiclr 
I  muft  not  pafs  over  in  filence  :  viz.  the  chancellor's  courts 
in  the  two  univerfities  of  England.  Which  two  learned 
bodies  enjoy  the  fole  jurifdi£tion,  in  exclufion  of  the  king's 
r  84  3  courtSj  oyer  all  civil  a£tions  and  fuits  whatfoever,  when  4 
fcholar  or  privileged  perfon  is  one  of  the  parties  \  excepting 
in  fuch  cafes  where  the  right  of  freehold  is  concerned.  And 
iheie  by  the  univerfity  charter  they  are  at  liberty  to  try  aB4 
determine^  either  according  to  the  common  law  of  the  land| 
or  according  to  their  own  local  cuftoms,  at  their  difcretion  ; 
which  has  generally  led  them  to  carry  on  their  procefs  in  m 
eourfe  much  conformed  to  the  civil  law,,  for  reafons  faffi* 
dently  explained  in  a  former  volume  K 

X  Vol,  I.  lAtrod.  €  I. 
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^    Tficifi  ftivfloges  iMTc  granted^  that  the  AndeaH  -might 
not  be  diftraded  from  their  ftudies  by  legal  p^te£i  frcii»dtffr 
tant  courts,  and  other  forenfic  avocntions.     And  privileges  of 
dib  iumd  «He  of  ireir  high  ahtiqititjr,  htiiig  geatadly  enjOj^ed 
bf  M  foreign  toafceritiw  as  vtU  ae  oor  own»  in  confequcttCt 
(I  apprehend)  df  a  conftttution  of'  the  emperor  IVedeHcki 
^.  jD*  1 1 5^  K    But  «s  to  Epglaiid  m  parttcttlar,  the  oldeA 
dhtrte  tkot  I  hare  feen^  cootaiottig  tUa  grant  to  the  ttoifer- 
fitf  of OxforcU  wtts  .s8  Hen.  IH.  ut.  D.  1^44.    And  the  Om^ 
^viieges  wtte  ebofirmel  and  ^nlargtfd  hj  «Iflioft  etwry  iko^ 
tfrMH^  f»tioce,  ddwB  lk>  kh^  iienry  die  eighth ;  ia  tbd 
Cavrfeeendi  year  of  ^hofe  reign  the  largeftand  moft  oKtenfivv 
charier  ^tidl  was  granted.    One  dmilar  to  whkh  vM  aftem 
wards  granted  to  Cambrklgelin  the  third .j^r  of  f)Ueeo  Elizas 
bedu    But  yet,  notwidiftanding  thefe  charters,  the  privileges 
ptmed  fepein,  df  proceeding  in  a  courie  diftient  ftom  (he 
latrof  the  faind,  ^ere  of  fo  h^  a  nature,  that  they  weie 
held  to  be  invafid;  for  though -the  hing  night  ere£b  nenr 
CDOrtSt  yet  hcconid  not  alter  the  eonrfe  of  Jaw  by  his  JetteiV 
pMeot.    Therefore  in  thereign  of  x|Qeca  BKaabeth  4in  a£k  ^)f 
pvribunefit'was-obtaiiied^  confirmmg  «//  the  diarters  t)f  ths 
two  ttni^etiitids,  and  thofe  of  14  Hen.  VIH.  and  3  Elia.  itf 
Hanae.    Vfhkh  6/tffU  aa^  as  fir  Edward  Cohe  entitles  it^^ 
eftabliflied  this  high  privilege  without  any  doubt  or  XffoEn 
tion** :  or,  as  fir  Matthew  Hale**  very  fully  expreflcs  the  fcnfe 
of  the  common  law  and  the  operation  of  the  a£l  of  ^rlia-  T   8c   1 
ment,   «*  although  king  Henry  the  eighth,  14  ^.  ^.  fui^ 
*^  granted  to  the  imiverfity  a  liberal  charter,  to  proceed  ac- 
*<  cording  to  the  ufe  of  tlie  uxilveifity ;  viz.  by  a  courfe  much 
<<  conformed  to  the  civil  law ;  yet  that  charter  had  not  been 
*^  fufficient  to  have  warranted  fuch  proceedings  without  the 
«<  help  of  an  acl  of  parliament.     And  therefore  in  13  Eliz. 
<'  an  ad  pafled,  whereby  that  charter  was  in  effeCt  ena&ed  ; 
^<  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil 
law  procedure^  even  in  matters  that  are  of  themfelves  of 

1 CW.  4«  fir.  13.  •  Jcnk.  Cent.  1.  pi.  SS.    Ceat  ]• 

•  1 3  Elis.  c.  19.  pi*  33*  Hardr.  504.    Codbolt.  aoi.  , 

s  4  InfL  127.  P  Hlft.  C.  L.  33. 
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^  common  law  cognizance^  where  either  of  the  parties  is 
*•  privileged.'* 

This  privilegey  fo  far  as  it  relates  to  civil  caafes,  is  ezer« 
died  at  Oxford  in  the  chancellor's  court ;  the  judge  of  which 
is  the  vice-chanceUor»  his  deputy,  or  afleflbr.  From  his 
fimtence  an  appeal  lies  to  delegates  appointed  by  the  congre« 
gation ;  from  thence  to  other  delegates  of  the  houfe  of  con- 
vocation ;  and  if  they  all  three  concur  in  the  fame  fentence 
it  is  finali  at  leaft  by  the  ftatutes  of  the  univerfity  ^,  accord- 
ing  to  the  rule  of  the  civil  law '.  But»  if  there  be  any  dif- 
eordance  or  variation  in  any  of  the  three  fentences,  an  appeal 
Kes  in  the  laft  refort  to  judges  delegates  appointed  by  the 
crown  under  the  great  feal  in  chancery- 

I  HAVE  now  gone  through  the  feveral  fpecies  of  private^ 
mt  fpecial  courts,  of  the  greaceft  note  in  the  kingdom,  infti- 
ittted  for  the  local  redrefs  of  private  wrongs  i  and  muft,  in 
the  clofe  of  all,  make  one  general  obfervation  from  fir  Ed* 
ward  Coke':  that  thefe  particular  jurifdiAions,  derogating 
from  the  general  jurifdi£iion  of  the  courts  of  common  law^ 
are  ever  ftri£ily  reftrained,  and  cannot  be  extended  farther 
than  the  exprefs  letter  of  their  privileges  will  moft  explicitly 
warrant. 

^Tit.  21.  §  19,  t  2  inft.  54S» 
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CHAPTER     THE     SEVENTH. 

OF   THE   COGNIZANCE   of    PRIVATE 

WRONGS. 


WE  arc  now  to  proceed  to  the  cognizance  of  private 
wrongs  I  that  is,  to  confider  in  which  of  tlie  va(t 
variety  of  courts,  mentioned  in  the  three  preceding  chapters^ 
every  poiTible  injury  that  can  be  offered  to  a  man's  perfon  or 
property  is  certain  of  meeting  with  redrefs. 

The  authority  of  the  feveral  courts  of  private  and  fpecial 
jurifdi£lion,  or  of  what  wrongs  fuch  courts  have  cognizance^ 
was  neceflarily  remarked  as  thofc  refpeflive  tribunals  were 
enumerated }  and  therefore  need  not  be  here  again  repeated: 
which  will  confine  our  prefent  inquiry  to  the  cognizance  of 
civil  injuries  in  the  feveral  courts  of  public  or  general  jurif- 
diftion.  And  the  order,  in  which  I  (hall  purfue  this  inqui- 
ry, will  be  by  (hewing;  i.  What  anions  may  be  brought, 
or  what  injuries  remedied,  in  the  eccle(iaftical  courts. 
2.  What  in  the  military.  3.  What  in  the  maritime.  And 
4,  What  in  the  courts  of  common  law. 

Akd  with  regard  to  the  three  firft  of  thefe  particulars,  t 
muft  beg  leave  not  fo  much  to  confider  what  hath  at  any  time 
been  claimed  or  pretended  to  belong  to  their  jurifdi£lion,  by 
the  officers  and  judges  of  thofe  refpediive  courts ;  but  what 
the  common  law  allows  and  permits  to  be  fo.  For  thefe  ec- 
centrical tribunals  (which  were  principally  guided  by  the  rules 
of  the  imperial  and  canon  laws]  as  they  fubiift  and  are  ad- 
mitted 
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loitted  In  England,  not  by  any  right  of  their  own%  but  upon 
bare  fufferance  and  toleration  from  the  municipal  laws,  muft 
have  recourfe  to  the  laws  of  that  country  wherein  they  aref 
thus  adopted,  to  be  informed  how  far  their  jurifdidion  ex- 
tqidsy  or  what  caufes  are  permitted,  and  what  forbidden,  to 
be  difcttfied  or  drawn  in  queftion  before  them.^  It  matters 
not  therefore  what  the  pandeds  of  Juftinian,  or  -fte  decretals 
of  Gregory  have  ordained.  They  are  here  of  no  more  in- 
frinCc  aiith<>rrty  th^n  the  la\^s  of  Solon  and  Lycurgu^  :  cu- 
rious perhaps  for  their  antiquity,  refpe£lable  for  their  equity, 
and  frequently  of  admirable  ufe  in  illuilrating  a  point  of  hif- 
tory.  Nor  is  it  at  all  material  in  what  light  other  nations 
may  confider  this  matter  of  jurifdiflion.  Every  nation  muft 
and  will  abide  by  it's  own  municipal  laws ;  which  various 
accidents  confpire  to  render  different  in  almoft  every  country 
in  Europe.  We  permit  fome  kinds  of  fuits  to  be  of  ecclefi- 
aftical  cognizance,  which  odier  nations  have  referred  entirely 
to  the  temporal  courts ;  as  concerning  wills  and  fucoeffions 
to  inteftates'  chattels :  and  perhaps  we  may,  in  our  tarn, 
prohibit  theqi  from  interfering  in  fomp  conttovexfies,  which 
on  the-continentmay  be  looked  upon  as  merely  fpiritual.  In 
fhort,  the  common  law  of  England  is  the  one  uniform  rule 
to  determine  the  juritliftion  of  our  courts :  and,  if  any  tri- 
bunals whatfocver  attempt  to  exceed  tlie  limits  fo  prefcrlbcd 
them,  the  king's  conrts  of  common  law  may  and  do  prohi- 
bit thems  and  in  fome^afts  punifli  their  judges  ^ 

Having  prcmifed  this  general  caution,  I  proceed  now  to 
cottfider 

I.  The  wrongs  or  injuries  cognizable  by  the  eccleliaftical 
courts.  .  I  mean  fuch  as  are  offered  to  private  pex/ons  or  in- 
dividuals; which  are  cognizable  by  the  ecclefiaftical  court, 
.not  for  reforn^tion  of  the  ofFcndcr  himfelT  or  party  ifijuring 
(profalute  animae^  as  is  the  cafe  with  immoralities  in  general, 
whtn  unconnected  with  private  injuries)  but  for  die  fake  of 
the  party  wjured^  to  make  him  a  fuusfadlion  and  redrefsfoir 

.         3  *  ^« 
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the  damage  which  he  has  fuftained.  And  thefe  I  fhall  reduce 
under 'three  general  heads ;  of  czuks  pecuniary,  caufcs  matrix 
tnonial,  and  caufes  teftamentarj. 

!•  Pecuniary  caufes,  cognizable  in  the  ecclefiaflical 
courts,  arc  fuch  as  arife  either  from  the  withholding  ecclcG- 
aftical  dues,  or  the  doing  or  neglefting*  fome  aft  relating  to 
the  church,  whereby  fome  damage  accrties  to  the  plaintiff; 
towards  obtaining  a  fatisfaftion  for  which,  he  is  permitted  to 
inftitute  a  fuit  in  the  fpiritual  court. 

The  principal  of  thefe  is  the  fublraftion  or  withholding 
of  tithes  from  the  parfon  or  vicar,  whether  the  former  be  a 
clergyman  or  a  lay  appropriatorS     But  herein  a  didinftion 
muft  be  taken:  for  the  ecclcfiaftical  courts  have  no  jurifdic* 
tion  to  try  the  right  of  tithes  unlefs  between  fpiritual  perfons  ^ ; 
but  in  ordinary  cafes,  between  fpiritual  men  and  lay  men, 
are  only  to  compel  the  payment  of  them,  when  the  right  is 
not  difputed^.     By  the  ftatute  or  rather  writ  ^  of  circumffeEle 
agatis  K,  it  is  declared  that  the  court  chriftian  (hall  not  be 
prohibited  from  holding  plea,  **^  re^or  petat  verfus  parochia-^ 
**  nos  Mationes  et  decimas  debttas  et  confuetas  .•"  fo  that  if  any 
difpute  arifes  whether  fuch  tithes  be  due  and  accujlomedy  this 
cannot  be  determined  in  the  ecclefiailical  court,  but  before 
the  king's  courts  of  the  common  law  \  as  fuch  queflion  af- 
fcAs  the  temporal  inheritance,  and  the  determination  muft 
bind  the  real  property.     But  where  the  right  does  not  come 
into  queftion,  but  only  the  faEl  whether  or  no  the  tithes 
allowed  to  be  due  are  really  fubtrafted  or  withdrawn,  this  is 
a  tranfient  perfonal  injury,  for  which  the  remedy  may  pro- 
perly be  had  in  the  fpiritual  court  5  r/z.  the  recovery  of  the 
tithes,  or  their  equivalent.     By  ftatute  2  &  3  Edw.  VI.  c.  13. 
it  is  ena£led,  that  if  any  perfon  fhall  carry  off  his  predial 
tithes  (viz.  of  corn,  hay,  or  the  like)  before  the  tenth  part 

e  Stat.  32  Hen.  VIII.  c.  7.  ^  See  Barring^on.  123.3  Pryn.  Ret. 

^  2  Roll.  Abr.  3c  9,  310,  Bto.  Ahr.  336.^ 

f.  JMrifiHakn,  85.  S  1 3  Edw.  I.  ft.  4.  or  rather,  9  Edw. 

•  2  Inft'  364.  489, 490,  IT* 
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is  duly  fet  forth,  or  agreement  is  made  with  the  proprietor,  or 
(hall  willingly  withdraw  his  tithes  of  the  fame,  or  (hall  ftop 
or  hinder  the  proprietor  of  the  tithes  or  his  deputy  from  view- 
ing or  carrying  them  away  ;  fuch  offender  (hall  pay  double 
the  value  of  the  tithes,  with  coils,  to  be  recovered  before 
the  ecckfiailical  judge,  according  to  the  king's  ecclefiaftical 
laws.     By  a  former  claufe  of  the  fame  (tatute,  the  treble  value 
of  the  tithes,  fo  fubtra^ed  or  withheld,  may  be  fued  for  in 
the  temporal  courts,  which  is  equivalent  to  the  double  value 
to  be  fued  for  in  the  ecclefiaflical.     For  one  may  fue  for  and 
recover  in  the  ecclefiaftical  courts  the  tithes  themfelves,  or  a 
recompenfe  for  them,  by  the  antient  law  j  to  which  the  fuit 
for  the  double  value  is  fuperadded  by  the  ftatute.    But  as  no 
fuit  lay  in  the  temporal  courts  for  the  fubtra£):ion  of  tithes 
themfelves,  therefore  the  ftatute  gave  a  treble  forfeiture,  if 
fued  f«r  there ;  in  order  to  make  the  courfe  of  jufticc  uniform^ 
by  giving  the  fame  reparation  in  one  court  as  in  the  other  *>. 
However  it  now  feldom  happens  that  tithes  are  fued  for  at  all 
in  the  fpiritual  court ;  for  if  the  defendant  pleads  any  caftom» 
modus,  compofition,  or  other  matter  whereby  the  right  of 
tithing  is  called  in  quedion,  this  takes  it  out  of  the  jurifdic- 
tion  of  the  ecclefiaftical  judges  ;  for  the  law  will  not  fuffer 
the  exiftencc  of  fuch  a  right  to  be  decided  by  the  fentence  of 
any  fingle,  much  lefs  an  ecclefiaftical,  judge  j  without  the 
verdidl:  of  a  jury.    But  a  more  fummary  method  than  either 
.  of  recovering  fmall  tithes  under  the  value  of  40  j.  is  given  by 
ftatute  7  &  8  W.  III.  c.  6.  by  complaint  to  two  juftices  of 
the  peace :  and,  by  another  ftatute  of  the  fame  year,  c.  34. 
the  fame  remedy  is  extended  to  all  tithes  withheld  by  quakcrs 
under  the  value  of  ten  pounds. 

Another  pecuniary  injury,  cognizable  in  the  fpiritual 
courts,  is  the  mn-payment  of  other  ecclefiaftical  dues  to  the 
clergy ;  as  penfions,  mortuaries,  compofitions,  offerings,  and 
whatfoever  falls  under  the  denomination  of  furplice-fees,  for 
marriages  or  other  miiiifterial  oiTices  of  the  church :  all 
which  injuries  are  redrelTed  by  a  decree  for  their  a£tual  pay- 

fr  z  Inft.  ijo. 
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mient*  Befides  which  all  offeringSy  oblations^  and  obvendont 
not  exceeding  the  value  of  40  /•  may  be  recovered  in  a  fum- 
nury  way,  before  two  juftices  of  the  peace  ^  But  care  mull 
be  taken  that  thefe  are  real  and  not  imaginary  dues ;  for,  if 
they  be  contrary  to  the  common  law,  a  prohibition  will  ifiue 
out  of  the  temporal  courts  to  ftop  all  fuits  concerning  them. 
As  where  a  fee  was  demanded  by  the  minifter  of  the  parifli 
for  the  baptifm  of  a  child,  which  was  adminiftered  in  another 
place '^;  this,  however  authorized  by  the  canon,  is  contrary 
to  commcm  right :  for  of  common  right  no  fee  is  due  to  the 
minifter  even  for  performing  fuch  branches  of  his  duty,  and 
it  can  only  be  fupported  by  a  fpccial  cuftom' ;  but  no  cuftom 
can  fupport  the  demand  of  a  fee  without  performing  them  at 
alL 

For  fees  alfo,  fettled  and  acknowledged  to  be  due  to  the 
officers  of  the  ecclefiaftical  courts,  a  fuit  will  lie  therein : 
but  not  if  the  tight  of  the  fees  is  at  all  difputable ;  for  then  it 
muft  be  decided  by  the  common  lawm.  It  is  alfo  faid,  that  if 
a  curate  be  licenced,  and  his  falary  appointed  by  the  bifliop, 
and  he  be  not  paid,  the  curate  has  a  remedy  in  the  ecclefi- 
aftical court  ** :  but,  if  he  be  not  licenced,  or  hath  no  fucK 
falary  appointed,  or  hath  made  a  fpecial  agreement  with  the 
rcSor,  he  muft  fue  for  a  fatisfaflion  at  common  law  ° ;  either 
by  proving  fuch  fpecial  agreement,  or  elfe  by  leaving  it  to  a 
,  jury  to  give  damages  upon  a  quantum  meruit^  that  is,  in  con- 
fideration  of  what  he  reafonably  deferved  in  proportion  to 
the  fervice  performed* 

Under  this  head  of  pecuniary  injuries"  may  alfo  be  reduced 
the  feveral  matters  of  fpoliation,  dilapidations,  and  negledl  of 
repairing  the  church  and  things  thereunto  belonging;  for 
whichafatisfa£iionmaybefuedforin  the  ecclefiaftical  court, 

r 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any 

i  Stat.  7  &  8  W.  III.  c.  16.  »>  I  Ventr.  165. 

k  Salk.  J3a.  ■  1  Bum.  eccl.  law.  438.' 

1  Ibid.  334.  Lord  Raym.  450. 1 5  58.  o  1  Ftcem.  70. 

Tia^.  55. 
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.  right  theireunto^  but  under  a  pretended  title.  Ft  is  remedied 
by  a  decree  to  account  for  the  profits  fo  taken.  This  injury, 
when  the  jus  patronatus  or  right  of  advowfon  doth  not  come 
in  (iebate,  is  coguizablie  in  the  fpiritual  court :  as  if  a  patron 
firft  prefents  A  to  a  benefice,  who  is  inilltuted  and  induced 
thereto;  and  then^  upon  pretence  of  a  vacancy,  the  fame 
patron  prefents  B  to  the  fame  living,  and  he  aifo  obtains 
inflitution  and  indu£lion.  Now,  if  the  fa£t  of  the  vacancy  be 
difputed,  then  that  clerk  who  is  kept  out  of  the  profits  of  the 
living,  whichever  it  be,  may  fue  the  other  in  the  fphitoal 
court  for  fpoliation,  or  taking  the  profits  of  his  benefice. 
And  it  fliall  there  be  tried,  whether  the  living  were,  or  were 
not,  vacant ;  upon  which  the  validity  of  the  fecond  clerk's 
pretenfions  mud  depend®.  But  if  the  right  of  patronage 
comes  at  all  into  difpute,  as  if  one  patron  prefented  A,  and 
another  patron  prefented  B,  there  the  ecclefiaftical  court  hath 
no  cognizance,  provided  the  tithes  fued  for  amount  to  a 
fourth  part  of  the  value  of  the  living,  but  may  be  prohibited 
at  the  in  (lance  of  the  patron  by  the  king's  writ  of  indicavit?. 
So  alfo  if  a  clerk,  without  any  colour  of  title,  eje£ls  another 
from  his  parfonage,  this  injury  mufl;  be  redrefied  in  the  tem- 
poral courts :  for  it  depends  upon  no  queftion  determinable 
by  the  fpiritual  law,  (as  plurality  of  benefices  are  no  plurality^ 
vacancy  or  no  vacancy)  but  is  merely  a  civil  injury. 

For  dilapidations j  which  are  a  kind  of  ecclefiaftical  wafte^ 
cither  voluntary,  by  pulling  down ;  or  permiflive,  by  fuffer- 
ing  the  chancel,  parfonage-houfe,  and  other  buildings  there- 
unto belonging,  to  decay ;  an  aftion  alfo  lies,  either  in  the 
fpiritual  court  by  the  canon  law,  or  in  the  courts  of  common 
law  \  and  it  may  be  brought  by  the  fucce/ibr  againft  the 
prcdcccflbr,  if  living,  or,  if  dead,  then  againft  his  executors. 
It  is.  alfo  faid  to  be  good  caufe  of  deprivation,  if  the  biftiop^ 
parfon,  vicar,  or  other  ecclefiaftical  peifon,  dilapidates  the^ 
buildings,  or  cuts  down  timber  growing  on  the  patrimony  of 

o  F.  N*  B.  36.  Artie,  CUr'u  9Edw.  II.. c.i.  F.N.B^j^ 

9  Qnumf^tSIt  abatis  i  i  $  Edw.  f.  ft.  4.         1  Cart  124.     3  Lev.  a68. 
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the  church,  unlefs  for  neccflary  repairs ' :  and  that  a  writ  of 
prohibition  will  alfo  lie  againft  him  in  the  courts  of  common 
hiwC  By  ftatute  13  Eliz.  c.  10.  if  any  fpiritual  perfon 
makes  over  or  alienates  his  goods  with  intent  to  defeat  his 
fucceflbrs  of  their  remedy  for  dilapidations,  the  fuccefTor  (hall 
have  fach  remedy  againft  the  alienee,  in  the  ecclefiaflical 
court,  as  if  he  were  the  executor  of  his  predeceflbr.  And 
by  ftatute  14  Eliz.  c.  11.  all  money  recovered  for  dilapida- 
tions {hall  within  two  years  be  employed  upon  the  buildings, 
in  refped  whereof  it  was  recovered,  on  penalty  of  forfeiting 
double  the  value  to  the  crown.  , 

As  to  the  neglefl  of  reparations  of  the  church,  church- 
yard, and  the  like,  the  fpiritual  court  has  undoubted  cogni- 
zance thereof ' ;  aud  a  fuit  may  be  brought  therein  for  non- 
payment of  a  rate  made  by  the  church-wardens  for  that 
purpofe.  And  thefe  are  the  principal  pecuniary  injuries, 
which  are  cognizable,  or  for  which  fuits  may  be  inftituted, 
in  ^cleCaftical  courts. 

n.  Matrimonial  caufes,  or  injuries  refpefting  the  rights 
of  marriage,  are  another,  and  a  much  more  undifturbed, 
branch  of  the  ecclefiaftical  jurifdi£lion.  Though,  if  we  con- 
fider  marriages  in  the  right  of  mere  civil  contrafls,  they  do 
not  feem  to  be  properly  of  fpiritual  cognizance  \  But  the 
Romanifts  having  very  early  converted  this  contra£l  into  a 
holy  facramental  ordinance,  the  church  of  courfe  took  it  un- 
der her  prote£lxon,  upon  the  divifion  of  the  two  jurifciidiions. 
And,  in  the  hands  of  fuch  able  politicians,  it  foon  became 
an  engine  of  great  importance  to  the  papal  fcheme  of  an  uni- 
Terfal  monarchy  over  Chriftendom.  The  numberlefs  cano- 
nical impediments  that  were  invented,  and  occafionally  dif- 
penfed  with,  by  the  holy  fee,  not  only  enriched  the  co£Fers 
pf  the  church,  but  gave  it  a  vaft  afcendant  over  princes  of 
^H  denominations ;  whofe  marriages  were  fandlified  or  repro- 
}>^ted,  their  iflue  legitimated  or  baftardized,  and  the  fucceflion 
to  their  thrones  eftablifhed  or  rendered  precarious,  according 

r  I  Roll.  Rep.  86.  X I  Rep.  98.  Oodb.  159.  *  C'trcumJpeBe  abatis.  5  Rep.  66: 

C3  BulOr.  138.     iRoU.  R«p*  335.  k  Warb.  aUianc^.  173. 
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to  the  humour  or  intereil  of  the  reigning  pontiff:  befides  a 
thoufand  nice  and  dif&cult  fcruples,  with  which  the  clergy  of 
thofe  ages  puzzled  the  underdandings  and  loaded  the  confci- 
ences  of  the  inferior  orders  of  the  laity;  and  which  could  only 
be  unravelled  and  removed  by  tlicTe  their  fpiritual  guides. 
Tet|  abftraded  from  this  univerfal  influence,  which  affords 
fo  good  a  reafon  for  their  condu(£l,  one  might  otherwife  be 
led  to  wonder,  that  the  fame  authority,  which  enjoined  the 
ftridled  celibacy  to  the  priefthood,  ihould  think  them  the 
proper  judges  in  caufes  between  man  and  wife.  Thefecaufes 
indeed,  partly  from  the  nature  of -the  injuries  complained  of» 
and  partly  from  the  clerical  method  of  treating  them  ^,  foon 
became  too  grofs  for  the  modefty  of  a  lay  tribunal.  And 
caufes  matrimonial  are  now  fo  peculiarly  ecclefiaftical,  that 
the  temporal.courts  will  never  interfere  in  controverfies  of  this 
kind,  unlefs  in  fome  particular  cafes.  As  if  the  fpiritual  court 
do  proceed  to  call  a  marriage  in  queftion  after  the  death  of 
either  of  the  parties  *,  this  the  courts  of  common  law  will 
prohibit,  becaufe  it  tends  to  baftardize  and  difinherit  the  iffue; 
who  cannot  fo  well  defend  the  marriage,  as  the  parties  thcm- 
felves,  when  both  of  them  living,  might  have  done  \ 

Of  matrimonial  caufes,  one  of  the  firft  and  principal  is, 
I.  Cau/a  jaSlitationis  matrimonii ;  when  one  of  the  parties 
boafts  or  gives  out  that  he  or  (he  is  married  to  the  other, 
whereby  a  common  reputation  of  their  matrimony  may  enfue. 
On  this  ground  the  party  injured  may  libel  the  other  in  the 
fpiritual  court ;  and,  unlefs  the  defendant  undertakes  and 
makes  out  a  proof  of  the  aftual  marriage,  he  or  (he  is  enjoin- 
ed perpetual  filence  upon  that  head  j  which  is  the  only  remedy 
the  ecclefiaftical  courts  can  give  for  this  injury,  a.  Ano- 
ther fpecies  of  matrimonial  caufes  was,  when  a  party  con- 
trafked  to  another  brought  a  fuit  in  the  cccle(iaftical  court  to 
compel  a  celebration  of  the  marriage  in  purfuance  of  fuch 
contract  ;  but  this  branch  of  caufes  is  now  cut  off  entirely 
by  the  aft  for  preventing  clandeftinc  marriages,  26  Geo.  II» 

V  Some  of  the  impure  A  books,  that      je£ts  of  matrimony  and  divoice, 
are  extant  in  aiy  langua^'c,  arc  thofe  •  1  laft.  614. 

written  by  the  popifli' clergy  on  the  fub- 

c.  33. 
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c.  33*  which  en^€t$,  that  for  the.  future  no  fuit  (hall  be  had 
in  any  ecclefiaftical  court,  to  compel  a  celebration  of  mar- 
riage in  facie  ecc/e/tae,  for  or  bccaufe  of  any  contra^  of  ma- 
triinony  whatfoever.  3.  The  fuit  for  refitution  of  conjugal 
rights  is  alfo  another  fpecies  of  matrimonial  caufes :  which  is 
brought  whenever  either  the  hufband  or  wife  is  guilty  of  the 
injury  of  fubtra£lion,  or  lives  feparate  from  the  other  with- 
out  any  fufficient  reafon  ;  in  which  cafe  the  .ecclefiaftical  ju« 
rifdidlion  will  compel  them  to  come  together  again,  if  either 
party  be  weak  enough  to  defire  it,  contrary  to  the  inclination 
of  the  other.  4.  Divorces  alfo,  of  which  and  their*  fevcral 
ilillindiions  we  treated  at  large  in  a  former  volume  ^,  are 
caufes  thoroughly  matrimonial,  and  cognizable  by  the  eccle- 
fiaftical judge.  If  it  becomes  improper,  through  fome  fuper- 
Tcnient  caufe  ariilng  ex  poftfaElo,  that  the  parties  fhould  live 
together  any  longer  \  as  through  intolerable  cruelty,  adul- 
tery, a  perpetual  difeafe,  and  the  like(3);  this  unfitnefs  or  ina- 
bility for  the  marriage  ftate  may  be  looked  upon  as  an  injury 
to  the  fufiering  party  \  and  for  this  the  ecclefiaftical  law  ad- 
minifters  the  remedy  of  feparation,  or  a  divorce  a  menfa  et 
thoro.  But  if  the  caufe  exifted  previous  to  the  marriage,  and 
was  fuch  a  one  as  rendered  the  marriage  unlawful  ah  initio^ 
as  confanguinity,  corporal  imbecility,  or  the  like;  in  this 
cafe  the  law  looks  upon  the  marriage  to  have  been  always 
null  and  void,  being  contrafled  infraudem  legisy  and  decrees 
not  only  a  feparation  from  bed  and  board,  but  a  vinculo  nta^ 
irimonii  itfelf.  5.  The  laft  fpecies  of  matrimonial  caufes  is  a 
confequence  drawn  from  one  of  the  fpecies  of  divorce,  that  ^ 
menfa  et  thoro  s ,  which  is  the  fuit  for  alimony^  a  term  which 
fignifies  maintenance :  which  fuit  the  wife,  in  cafe  of  fepa- 

w  Book.  I.  ch.  15. 


(3}  It  has  lately  been  determined  by  the  court  of  delegates, 
that  the  public  infamy  of  the  hufband,  arifing  from  a  judicial  con- 
vidion  of  an  attempt  to  commit  an  unnatural  crime,  is  a  fufficient 
caufe  for  the  ecclefiaftical  courts  to  decree  a  feparation  a  menfa  et 
tboTQ*    Feb.  1794* 
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ration,  may  have  againfl  her  hu(band»  if  he  negleds  err  re** 
fufes  to  make  her  an  allowance  fuitable  Co  their  ftation  in  life. 
This  is  an  injury  to  the  wife,  and  the  court  chriftian  will 
redrefs  it  by  afTigning  her  a  competent  maintenance,  and 
compelling  the  hufband  by  eccle{ia(lical  cenfures  to  pay  it. 
But  no  alimony  will  be  afligned  in  cafe  of  a  divorce  for  adul- 
tery on  her  part ;  for  as  that  amounts  to  a  forfeiture  of  her 
[  95  ]  <io^cf  ^ft^^  h^s  death,  it  is  alfo  a  fuflicient  reafon  why  (he 
fliould  not  be  partaker  of  his  eftate  when  living. 

3.  TESTAMtNTARY  caufes  are  the  only  remaining  fpecie^y 
belonging  to  the  ecclefiaftical  jurifdidiion ;  which,  as  they 
are  certainly  of  a  mere  temporal  nature  %  may  feem  at  iirft 
view  a  little  oddly  ranked  among  matters  of  a  fpiritual  cogni- 
zance. And  indeed  (as  was  in  fome  degree  obferved  in  a 
former  volume  y)  they  were  originally  cognizable  in  the 
king's  courts  of  common  law,  viz.  the  county  courts';  and 
afterwards  transferred  to  the  jurifdiAion  of  the  church  by  the 
favour  of  the  crown,  as  a  natural  confequence  of  granting  to 
the  bifhops  the  adminiftration  of  inteftates'  effe£ls« 

This  fpiritual  jurifdiciiion  of  tcftamcntary  caufes  is  a  pecu- 
liar conllitution  of  this  ifland;  for  in  aimoft  all  other  (even  • 
in  popifh)  countries  all  matters  teftamentary  are  under  the  jii- 
rifdi£lion  of  the  civil  magiftrate.     And  that  this  privilege  is 
enjoyed  by  the  clergy  in  England,  not  as  a  matter  of  eccle- 
fiaftical right,  but  by  the  fpccial  favour  and  indulgence  of  the 
municipal  law,  and  as  it  (Iiould  feem  by  fome  public  a£l  of 
the  great  council,  is  freely  acknowleged  by  Lindewode,  the 
ablcft  canonift  of  the  fifteenth  century.  Teftamentary  caufes^ 
he  obferves,  belong  to  the  ecclefiaftical  courts  *^ de  confuetudtne 
**  AfigliaCy  etfuper  cortfenfu  regio  etfuorum  procerum  in  talihus 
**  ah  antiquo  concejfo'^r     The  fame  was,  about  a  century  be- 
fore, very  openly  profefled  in  a  canon  of  archbifhop  Strat- 
ford, VIZ.  that  the  adminiftration  of  inteftates*  goods  was 
"  ah  olim'  granted  to  the  ordinary,  "  confcnfu  regio  et  mag^ 

X  Wa: burt.  alliance.  173.  «  Hickes  Dyjlr.Ep'iftolar, pag.  S.  58. 

y  Book  n.  ch.  3*.  •  Provmdal,  L  3^,  I.  J^.fif.  176. 
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"  naium  regni  yfngliae^."  The  con  ftitutions  of  cardinal 
Othobon  alfo  teftifics,  that  this  provifibn  ^'o/im  apraelatis  cum 
**  approbatione  regis  et  baronum  dicitur  emanajfe^r  And  arch- 
bifhop  Parker  ^,  in  queen  Elizabeth's  time,  affirms  in  exprefs 
words,  that  originally  in  matters  teftamentary  **  non  ullam 
*'  habebant  epifcopi  autkontatetyty  praeter  earn  quatn  a  rege  ac^  r  06  1 
**  ceptam  referebant.  Jus  te/tamenta  probands  non  habebant^ 
*•  adminijlraticnts  potfftatem  cuique  delegare  non  poterant^* 


At  what  period  of  time  the  ecclefiaftical  jurifdiftion  of  tef- 
taments  and  inteftacies  began  in  England,  is  not  afcertained, 
by  any  antient  writer :  and  Lindewode  *  very  fairly  confefles, 
•*  cujus  regis  temporibus  hoc  ordinatum  Jtty  non  reperio**  Wc 
find  it  indeed  frequently  aflerted  in  our  common  law  books, 
that  it  is  but  of  iate  years  that  the  church  hath  had  the  pro- 
bate of  wills  ^.  But  this  muft  only  be  underftood  to  mean, 
that  it  hath  not  alivays  had  this  prerogative :  for  certainly  it 
is  of  very  high  antiquity.  Lindewode,  we  have  feen,  declares 
that  it  was  **  ab  antiquo;"  Stratford,  in  the  reign  of  king 
Edward  III,  mentions  it  as  "  ab  olim  ordinatum ;"  and  cardi- 
nal Othobon,  in  the  52  Hen.  Ill,  fpeaks  of  it  as  an  antient 
tradition.  Bra£lon  holds  it  for  clear  law  in  the  fame  reign  of 
Henry  III,  that  matters  teftamentary  belonged  to  the  fpiri- 
tual  courts.  And,  yet  earlier,  the  difpofition  of  inteftates* 
goods  *^per  vifum  ecclefia^*  was  one  of  the  articles  confirmed 
to  the  prelates  by  king  John's  magna  caria^.  Matthew  Paris 
alfo  informs  us,  that  king  Richard  I.  ordained  in  Normandy, 
**  qtiod  di/lributio  rerum  quae  in  iejlamento  relinquuniur  auto» 
•*  ritate  eccleftae  fiei^  And  even  this  ordinance,  of  king 
Richard,  was  only  an  introduftion  of  the  fame  law  into  his 
ducal  dominions,  which  before  prevailed  in  this  kingdom : 
for  in  the  reign  of  his  father  Henry  II.  Glanvil  is  exprefs, 
that  "^  quis  aliquid  dixerit  contra  tejlamentum^  placitum  illud 

^  Uid,  /.  3.  /.  38.  foL  263.  ^  Fitz. Mr,tU»ufiament,pl^*  %  RoU* 

cm^.  23.  Abr.  117.     9Rqi.  37.     Vaogh.  2074 

4  See  9  Rep.  38.  %  /•  5*  Juxte^tntiiiMS.  c*  lo. 

e/«/,  263,  *  oaf*  27.  tfit,  OxMU 


^  F  R  I  V  A  T  X  Booic  IIL 

•«  in  curia  chrifiianitatis  audiri  debet  et  terminafi  *.'*     And  the 
Scots  book  called  regiam  majejlatem  agrees  verbatim  with* 
GlanvU  in  this  point  ^» 

It  appears  that  the  foreign  clergy  were  pretty  early  ambi- 
tious pf  this  branch  of  power :  but  their  attempts  to  afliune 
C  97  J  it  on  the  continent  were  effeftually  curbed  by  the  edi£k  of 
the  emperor  Juftin  ',  which  reftrained  the  infinuatiou  or  pro- 
bate of  teftaments  (as  formerly)  to  the  office  of  the  magifter 
eenfus  :  for  which  the  emperor  fubjoins  this  reafon ;  "  abfur^ 
•*  dum  etenitn  clericis  eft^  immo  etiam  opprobriofuniy  ft  peritosft 
•*  velint  ojiendjsre  difceptationum  ejfe  forenjium**  But  after* 
wards  by  the  canon  law"'  it  was  allowed,  that  the  btihop 
might  compel  by  ecclefiaftical  cenfures  the  performance  of  a 
bequeft  to  pious  ufes.  And  therefore,  as  that  was  confiderdd 
as  a  caufe  quaefecundum  canones  et  epifcopaUs  leges  ad  regimen 
mnimarum  pertinuity  \t  fell  within  the  jurifdidioii  of  thcfpiri* 
tnal  courts  by  the  exprefs  words  of  the  charter  of  king  Wil- 
fiam  I,  which  feparated  thofe  courts  from  the  temporal.  And 
afterwards  when  king  Henry  I  by  his  coronation-charter  di* 
re£ted,  that  the  goods  of  an  inteftate  (hould  be  divided  for 
the  good  of  his  foul  \  this  made  all  inteftacies  immediately^ 
fpiritual  caufeS)  as  much  as  a  legacy  to  pious  ufes  had  been 
before.  This  therefore,  we  may  probably  conje£lure,  was 
Ae  aera  referred  to  by  Stratford  and  Othobon,  when  the  king, 
by  the  advice  of  the  prelates,  and  with  the  confent  of  his 
barons,  invefted  the  church  with  this  privilege.  And  ac- 
cordingly in  king  Stephen's  charter  it  is  provided,  that  the 
goods  of  an  inteftate  eccleiiaftic  fhall  be  6\&,rihyxttd  pro falute 
animae  ejusy  eccleftae  concilio  <>  /  which  latter  words  are  equiva- 
lent to  per  vtfum  eccleftae  in  the  great  charter  of  king  John 
before-mentioned.     And  the  Danes  and  Swedes  (who  re- 

I  /.  7.  c.  8.  d'jpojuertt,  uxor  futttji've  lihtrif  out  fm* 

^  A  %.  c,  3S.  rtnttt  et  UgUimi  boainet  ejus,  earn  pf^ 

1  Cod.  1.3.  41.  unima  ejus  ^ivi^tffff^cvfWf  mtViui  vifum 

«a  DeiretaU  3.  26*  1 7.  GiJb.  Rcp.      fuerlt*     (Text,  Rcffcnu  c»  34./.  51.) 

3I04»  205.  o  Lor^  Lyttlet.  Hen.  II.  vol.  I.  536. 


"  Si  quit  haronum feu  hormtium  meo'^      Hcarnc  ad  GaL  Ncubr,  Tit, 
rmM'—pecunidiiifuam  m^  dtdcr'u  vel  dart 
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cdved  the  rudiments  of  chriftianity  and  eccle(ia(lical  dlfd- 
plinc  from  England  about  the  beginning  of  the  twelfth  cen- 
tury) have  thence  alfo  adopted  the  fpiritual  cognizance  of 
inteftacies^  teftaments,  and  legacies  p. 

This  jurifdidion,  we  have  feen,  is  principally  cxercifcd 
with  us  in  the  confiftory  courts  of  every  diocefan  bifliop,  and 
in  the  prerogative  court  of  the  metropolitani  originally;  and  [  9'  ^ 
in  the  arches  court  and  court  of  delegates  by  way  of  appeal. 
It  is  dlvifible  into  three  branches ;  the  probate  of  wills,  the 
granting  of  adminiftrations,  and  the  fuing  for  legacies.  The 
two  former  of  which,  when  no  oppofition  is  made,  are  grant- 
ed merely  ex  officio  et  debitojufutiae^  and  are  then  the  obje£):  of 
what  is  called  the  voluntary^  and  not  the  contenimts  jurif- 
di£lion.  But  when  a  caveat  is  entered  againft  proving  the  wiU, 
or  granting  adminiftration,  and  a  fuit  thereupon  follows  to 
determine  either  the  validity  of  the  teftament,  or  who  hath 
a  right  to  adminifter;  this  claim  and  ob(lru£iion  by  the 
adverfe  party  are  an  injury  to  the  party  entitled,  and  as 
fuch  are  remedied  by  the  fentence  of  the  fpiritual  court,  ei- 
ther by  eftabliihing  the  will  or  granting  the  adminidration. 
Subtra&ion,  the  withholding  or  detaining,  of  legacies  is  alfo 
fiill  more  apparently  injurious,  by  depriving  the  legatees  of 
that  right,  with  which  the  laws  of  the  land  and  the  will  of 
the  deceafed  have  invefted  them :  and  therefore,  as  a  confe- 
quential  part  of  teftamentary  jurifdi£tion,  the  fpiritual  court 
adminillers  redrefs  herein,  by  compelling  the  executor  to  paj 
them.  But  in  this  lad  cafe  the  courts  of  equity  exercife  a 
concurrent  jurifdi£lion  with  the  ecclefiaftical  courts,  as  inci- 
dent to  fome  other  fpecies  of  relief  prayed  by  the  complainant; 
as  xm  compel  the  executor  to  account  for  the  teftator's  efFe£ts, 
or  aflent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath 
the  dignity  of  the  king*s  courts  to  be  merely  ancillary  to  other 
inferior  jurifdi£lions,  the  caufe,  when  once  brought  there^ 
receives  there  alfo  it's  full  determination. 

These  are   the  principal  injuries,  for  which  the  party 
grieved  either  mud,  or  may,  feek  bis  remedy  in  the  fpiritual 

p  Stiernhook,  itjun  S»eon»  /•  3.  f*  %• 
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courts.  But  before  I  entirely  difmifs  this  head,  it  may  not 
be  improper  to  add  a  fhort  word  concerning  the  method  of 
proceeding  in  thefe  tribunals^  with  regard  to  the  redrefs  of 
injuries. 

It  muft  (in  the  firft  place)  be  acknowlegcd,  to  the  ho^ 
nour  of  the  fpiritual  courts,  that  though  they  continue  to  this 
[  99  ]  ^*y  ^°  decide  many  queftions  which  are  properly  of  temporal 
cognizance,  yet  juftice  is  in  general  fo  ably  and  impartially 
adminiftered in  thofe  tribunals,  (efpeciallyof  the  fuperiorkind) 
and  the  boundaries  of  their  power  are  now  fo  well  known  and 
edabliflied,  that  no  material  inconvenience  at  prefcnt  arifes 
from  this  jurifdiftion  ftill  continuing  in  the  antient  channel. 
And,  ihould  an  alteration  be  attempted,  great  confufion 
would  probably  arife,  in  overturning  long  eftablilhed  forms, 
and  new-modelling  a  courfe  of  proceedings  that  has  now 
prevailed  for  feveu  centuries. 

The  eftablifliment  of  the  civil  law  procefs  in  all  the  ec- 
clefiaftical  courts  was  indeed  a  mafterpiece  of  papal  difcern-^ 
ment,  as  it  made  a  coalition  imprafticable  between  them  and 
the  national  tribunals,  without  manifeft  inconvenience  and 
hazard.  And  this  confidcration  had  undoubtedly  it's  weight 
in  caufing  this  meafure  to  be  adopted,  though  many  other 
Caufes  concurred.  The  time  when  the  pandefts  of  Juftinian 
were  difcovered  afrefli  and  refcued  from  the  duft  of  antiquity, 
the  eager nefs  with  which  they  were  ftudied  by  the  popifh  ec- 
cleGaftics,  and  the  confequent  diflcntions  between  the  clergy . 
and  the  laity  of  England,  have  formerly'^  been  fpoken  to  at 
large.  I  (hall  only  now  remark  upon  thofe  colleftions,  that 
their  being  written  in  the  Latin  tongue,  and  referring  fo 
much  to  the  will  of  the  prince  and  his  delegated  officers  of 
juftice,  fufficiently  recommended  them  to  the  court  of  Ron^e, 
cxclufive  of  their  intrinfic  merit.  To  keep  the  laity  in  the 
darkeft  ignorance,  and  to  monopolize  the  little  fcience,  which 
then  exiftcd,  entirely  among  the  monkifh  clergy,  were  deep- 

^  Vol.  I.  introd.  §  i. 
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Tooted  principles  of  papal  policy.  And,  as  the  bifliops  of 
'Rome  affeAed  in  all  points  to  mimic  the  imperial  grandeur, 
as  the  fpiritaal  prerogarives  were  moulded  on  the  pattern  of 
the  temporal,  fo  the  canon  law  procefs  was  formed  on  the 
model  of  the  civil  law :  the  prelates  embracing  with  the  ut- 
moft  ardor  a  method  of  judicial  proceedings,  which  was  car- 
ried on  in  a  language  unknown  to  the  bulk  of  the  people, 
which  banifhed  the  intervention  of  a  jury,  (that  bulwark  of 
Gothic  liberty)  and  which  placed  an  arbitrary  power  of  de-  C  lo<'  3 
cifion  in  the  breaft  of  a  Cngle  man. 

The  proceedings  in  the  ecclcfiaftical  courts  arc  therefore 
regulated  according  to  the  praftice  of  the  civil  and  canon 
laws ;  or  rather  according  to  a  mixture  of  both,  corre^ied  and 
new-modelled  by  their  own  particular  ufages,  and  the  inter- 
pofition  of  the  courts  of  common  law.  For,  if  the  proceed- 
ings  in  the  fpiritual  court  be  ever  fo  regularly  confonant  to 
the  rules  of  the  Roman  law,  yet  if  they  be  manifeftly  repug- 
nant to  the  fundamental  maxims  of  the  municipal  laws,  to 
which  upon  principles  of  found  'policy  the  ecclefiaftical  pro- 
cefs ought  in  every  ftate  to  conform' ;  (as  if  they  require  two 
'witnefles  to  prove  a  fa£tj  where  one  will  fuffice  at  common 
law)  in  fuch  cafes  a  prohibition  will  be  awarded  againft 
them".  But,  under  thefe  reftridions,  their  ordinary  courfe 
of  proceeding  is ;  firft,  by  citation,  to  call  the  party  injuring 
before  them.  Then  by  liM  Hbellusy  a  little  book,  or  by  ar- 
ticles drawn  out  in  a  formal  allegation,  to  £et  forth  the  com- 
plainant's ground  of  complaint.  To  this  fucceeds  the  defend-^ 
mnfs  anfwer  upon  oath,  when,  if  he  denies  or  extenuates 
the  charge,  they  proceed  to  proofs  by  witneflcs  examined,  and 
their  depofitions  taken  down  in  writing,  by  an  officer  of  the 
court.  If  the  defendant  has  any  circumftances  to  offer  in  his 
defence,  he  muft  alfo  propound  them  in  what  is  called  his 
drftnjive  allegation,  to  which  he  is  entitled  in  his  turn  to 
Akc plaintiff* s  anfwer  upon  oath^  and  may  from  thence  proceed 
to  proofs  as  well  as  his  antagonid.     The  canonical  doctrine 
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^i purgation^  whereby  the  parties  were  obliged  to  anfwcr  upoa 
oath  to  any  matter,  however  criminal,  that  might  be  ob-  ^ 
je£led  againft  them,  (though  long  ago  overruled  in  the  court 
of  chancery,  the  genius  of  the  Englifh  law  having  broken 
through  the  bondage  impofcd  on  it  by  it's  clerical  chanoellors» 
and  ailerted-the  do£lrines  of  judicial  as  well  as  civil  liberty) 
continued  till  the  middle  of  the  lad  century  to  be  upheld  by- 
the  fpiritual  courts  :  when  the  Icgiilature  was  obliged  to  in* 
terpofe,  to  teach  them  a  leflbn  of  fimilar  moderation.  By  the 
£  loi  3  ftatute  of  13  Car.  IL  c.  I2.  it  is  ena£ted,  that  it  fhall  not 
be  lawful  for  any  bifhop  or  ecclefiaftical  judge,  to  tender  or 
adminider  to  any  perfon  M^atfoever,  the  oath  ufually  called 
the  oath  ex  officio^  or  any  other  oath  whereby  he  may  be  com- 
pelled to  confefs,  accufe,  or  purge  himfelf  of  any  criminal 
matter  or  thing,  whereby  he  may  be  liable  to  any  cenfure  or 
punifhment.  When  all  the  pleadings  and  proofs  are  con- 
cluded, they  are  referred  to  the  confideration,  not  of  a  jury, 
but  of  a  fingle  judge  j  who  tales  information  by  hearing  ad- 
vocates on  both  fides,  and  tliereupon  forms  his  interlocutory 
•  decree  or  definitive fentence  at  his  own  difcretion :  from  which 
there  generally  lies  an  appeal^  in  the  feveral  ftages  mentioned 
in  a  former  chapter ' ;  though,  if  the  fanie  be  not  appealed 
from  in  fifteen  days,  it  is  final,  by  the  llatute  25  Hen.  VIIL 
c.  19. 

But  the  point  in  which  thefe  jurifdiclions  arc  the  moft 
defcflive,  is  that  of  enforcing  their  fentences  when  pro- 
nouuccd ;  for  which  they  have  no  other  procefs  but  that  of 
gxcommunication :  which  is  defcribed  "  to  be  twofold ;  the  lefs, 
and  the  greater  excommunication.  The  lefs  is  an  ecclefiafti- 
cal  cenfure,  excluding  the  party  from  tlie  participation  of  the 
facraments :  the  greater  proceeds  farther,  and  excludes  him 
not  only  from  thefe  but  alfo  from  the  company  of  all  chrif- 
tians.  But,  if  the  judge  of  any  fpiritual.  court  excommu* 
nicates  a  man  for  a  caufe  of  which  he  hath  not  the  legal 
cognizance,  the  party  may  have  an  adion  againft  him  at 
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common  la\ir»  and  He  is  alfo  liable  to  be  indlAed  at  the  fiut 
of  the  king  ^. 

Heavy  as  the  penalty  of  excommunication  is»  conGdered 
in  a  ferious  light,  there  are,  notwithftanding,  many  obftinate 
or  profligate  men,  who  would  defpife  the  hrutum  fulnun  a£ 
mere  ecclefiallical  cenfures,  efpecially  when  pronounced  by 
a  petty  furrogate  in  the  country,  for  railing  or  contumelious 
words,  for  non-payment  of  fees,  or  cofts,  or  for  other  trivial 
caufes.  The  common  law  therefore  compafllonately  fteps  in  to 
the  aid  of  the  ecclefiaftical  jurifdidlion,  and  kindly  lends  a  [  102  1 
fupporting  hand  to  an  otherwife  tottering  authority.     Imitat- 
ing herein  the  policy  of  our  Britifli  anceftors,  among  whom^ 
according  to   Caefar^*  whoever   were   interdided  by  the 
Druids  from  their  facrifices,  '^  In  numero  impiorum  acfceleren 
^'  tarum  habentur  :  ab  its  omnes  deceduntf  aditum  eorumfemu>» 
^'  nemque  defugiunt^  ne  quid  ex  contagione  incommodi  accipiant^ 
*'  fieque  its  pctenttbus  jus  redditur^  neque  honos  ulku  eommumca* 
'*  turJ*    And  fo  with  us  by  the  common  law  an  excommuni* 
cated  perfon  is  difabled  to  do  any  a£t,  that  is  required  to  be 
done  by  one  that  is  probus  et  legalis  homo*     He  cannot  ferve 
upon  juries,  cannot  be  a  witnefs  in  any  court(4),  and,  which  is 
the  word  of  all,  cannot  bring  an  adion,  either  real  or  pcr« 
fonal,  to  recover  lands  or  money  due  to  him^".     Nor  is  this 
the  whole :  for  if,  within  forty  days  after  the  fentence  has 
been  publifhed  in  the  church,  the  offender  does  not  fubmit 
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(4)  In  antient  times,  a  perfon,  who  by  his  contempt  of  the  lanrs 
and  judgments  of  the  church,  had  brought  upon  himfelf  the  fen* 
fence  of  excommunication,  was  thought  to  be  influenced  by  no  re- 
ligious fentiments,  and  confequenlly  to  be  regardlcfs  of  the  obli« 
gation  of  an  oath ;  but  as  the  fame  degree  of  reverence  is  not  at 
prefent  attached  to  the  cenAires  and  decrees  of  the  fpiriiual  judge, 
and  as  this  incapacity  of  witnefles  is  a  great  obflrudlion  to  the  ad- 
miniftration  of  jullice,  it  ought  to  be  reii;ioved  by  the  authority  of 
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and  abide  by  the  fcntence  of  the  fpiritual  cotirt,  the  bifhop 
may  certify  fuch  contempt  to  the  king  in  chancery.  Upon 
ivhich  there  iflues  out  a  writ  to  the  fheriff*  of  the  county^ 
called,  from  the  bi(hop*s  certificace,  zjigmjicavit ;  or  from 
it's  efFe£l8  a  writ  de  excommunicato  capiendo  :  and  the  fheriff 
(hall  thereupon  take  the  offender,  and  imprifon  him  in  the 
county  gaol,  till  he  is  reconciled  to  the  church,  and  fuch  re- 
conciliation certified  by  the  biihop ;  upon  which  another 
writ,  de  excommunicato  deliberando^  iiTues  out  of  chancery  to 
deliver  and  releafe  him'.  This  procefs  feems  founded  on  the 
charter  of  feparation  (fo  often  referred  to)  of  William  the 
conqueror.  ^*  &i  aliquis  perfuperbiam  elatus  adjujtitiam  epifc(H 
•*  palem  venire  noluerit^  vocetur  femelyfecundoy  et  tertio  :  quod 
*^  Jinecjic  ad  emendationem  vcneriiy  excGmmunicetur  i  etjji  opus 
<*  ftierity  ad  hoc  vindicandum  fortitudo  et  jujlitia  regis  Jive  vice^ 
•*  comitis  adhibeatur.^^  And  in  cafe  of  fubtraftion  of  tithes^ 
a  more  fummary  and  expeditious  afTiftance  is  given  by  the 
ftatutes  of  27  Hen.  VIII.  c.  20.  and  32  Hen.  VIII.  c.  7. 
which  ena£l,  that  upon  complaint  of  any  contempt  or 
milhchaviour  of  the  eccleCaiUcal  judge  by  the  defend- 
C  ^03  ]  ant  in  any  fuit  for  tithes,  any  privy  counfellor,  or  any 
two  juftices  of  the  peace  (or,  in  cafe  of  difobedience  to  a  defi- 
nitive fentence,  any  two  juftices  of  the  peace}  may  commit  the 
party  to  prifon  without  bail  or  mainprize,  till  he  enters  into  a 
recognizance  with  fufEcient  fureties  to  give  due  obedience  p 
the  procefs  and  fentence  of  tlie  court.  Thefe  timely  aidsj 
which  the  common  and  ftatute  laws  have  lent  to  the  ecclefiaf- 
tical  jurifdi£lion,  may  ferve  to  refute  that  groundlefs  notion 
which  fome  are  too  apt  to  entertain,  that  the  courts  of  Weft- 
niinfter-hall  are  at  open  variance  with  thofe  at  do£tors'  com- 
mons. It  is  true  that  they  are  fometimcs  obliged  to  ufe  a 
parental  authority,  in  corre&ing  the  exceiTes  of  thefe  inferior 
courts,  and  keeping  them  within  their  legal  bounds ;  but,  on 
the  other  hand,  they  afford  them  a  parental  afliftance  in  repreflC- 
ing  the  infolence  of  contumacious  delinquents,  and  refcuing 
their  jurifdidion  from  that  contempt,  which  for  want  of  fuffi-* 
cient  compulfive  powers  would  othcrwife  be  furc  to  attend  it. 
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11.  I  AM  next  to  confider  the  injuries  cognizable  in  the 
'  court  mUitarjy  or  court  of  chivalry.  The  jurifdiftion  of  whid^ 
is  declared  by  ftatutc  13  Ric.  II.  c.  2.  to  be  this :  «*  that  it 
*•  hath  cognizance  of  coatrafts  touching  deeds  of  arms  or 
'*  of  war,  out  of  the  realm,  and  alfo  of  things  which  toucli 
**  war  within  the  realm,  which  cannot  bcf  determined  or  dif- 
**  cuffed  by  the  common  law ;  together  with  other  ufages 
"  and  cuftoms  to  the  fame  matters  appertaining.*'  So  that 
wherever  the  common  law  can  give  rcdrefs,  this  court  hath 
no  jurifdidion ',  which  has  thrown  it  entirely  out  of  ufe  as  to 
the  matter  of  contrafls,  all  fuch  being  ufually  cognizable  in 
the  courts  of  "Wcftminfter-hall,  if  not  direffly,  at  lead  by 
'  fi£lion  of  law :  as  if  a  contrafi  be  made  at  Gibralter,  the 
plaintiff  may  fuppofe  it  made  at  Northampton ;  for  the  loca- 
lity, or  place  of  making  it,  is  of  no  confequence  with  regard 
to  the  validity  of  the  cohtraft. 

The  words,  <<other  ufages  and  cuftoms,"  fupport  the  claim 
of  this  court,  i .  To  give  relief  to  fuch  of  the  nobility  and 
gentry  as  think  themfelves  aggrieved  in  matters  of  honour  5 
and  2.  To  keep  up  the  diftin£lion  of  degrees  and  quality. 
•Whence  it  fallows,  that  the  civil  jurifcKdtion  of  this  court  of  [  104  ] 
chivalry  is  principally  in  two  points;  the  redrefling  injuries 
of  honour,  and  correfting  encroachments  in  matters  of  coat* 
armour,  precedency,  and  other  diftin£tions  of  families* 

As  a  court  of  honour,  it  is  to  give  fatisfa£iion  to  all  fuch 
-as  are  a^rieved  in  that  point;  a  point  of  a  nature  fo  nice  and 
Plicate,  ^at  it's  wrongs  and  injuries  efcape  the  notice  of  the 
common  law,  and  yet  are  fit  to  be  redreffedfome where.  Such, 
for  inftanccy  as  calling  a  man  coward,  or  giving  htm  the 
lie ;  for  which,  as  they  are  produ£tive  of  no  immediate  da- 
mage to  his  perfon  or  property,  no  adion  will  lie  in  the  courts 
at  Weftminfter :  and  yet  they  are  fuch  injuries  as  will  prompt 
Everyman  of  fpirit  to  demand  fome  honourable  amends,  whidi 
by  the  antient  law  of  the  land  was  appointed  to  be  given  in 
the  court  of  chivalry.'.    But  modem  refolutions  have  dettf* 
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minedy  that  bow  much  foever  fuch  a  jurifdidion  may  be  ex- 
|>€(H<;nt,  yet  no'  a£kion  for  words  will  at  prefent  lie  therein  \ 
.  And  it  hath  always  been  mod  clearly  holden^y  that  as  this 
.court  cannot  meddle  with  any  thing  determinable  by  the 
common  law^  it  therefore  can  give  no  pecuniary  fatisfad^ion 
or  damages ;  inafmuch  as  the  quantity  and  determination 
thereof  is  ever  of  common  law  cognizance.  And  therefore 
this  court  of  cliivalry  can  at  mod  only  order  reparation  in 
point  of  honour ;  as^  to  compel  the  defendant  nundaeiumJiH 
ifft  impanerej  or  to  take  the  lie  that  he  has  given  upon  him- 
felf,  or  to  make  fuch  other  fubmiflion  as  the  laws  of  honour 
may  require ''.  Neither  can  this  courts  as  to  the  point  of  re- 
paration in  honour^  hold  plea  of  any  fuch  Word,  or  thing, 
wherein  the  party  is  relievable  by  the  courts  of  common  law. 
As  if  a  man  gives  another  a  blow,  or  calls  him  thief  or  mur- 
derer ;  for  in  both  thefe  cafes  the  common  law  has  pointed 
out  his  proper  remedy  by  a&ion. 

r  ^0m  -y  As  to  the^other  point  of  It's  civil  jurifdiclion^  the  redrefling 
of  incroachments  and  ufurpations  in  matters  of  heraldry  and 
coat-armour :  it  is  the  buGnefs  of  this  court,  according  to 
fir  Matthew  Hale,  to  adjuft  the  right  of  armorial  enfigns, 
bearings,  crefts,  fupporters,  pennons,  i^c ;  and  alfo  rights 
of  place  or  precedence,  where  the  king's  patent  or  zCt  of 
parliament  (which  cannot  be  overruled  by  this  court}  have 
not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  fum- 
mary  way  ;  and  the  trial  not  by  a  jury  of  twelve  men,  but  by 
witnefles,  or  by  combat  *.  But  as  it  cannot  imprifon,  not 
being  a  court  of  record,  and  as  by  the  refolutions  of  the  fupe- 
rior  courts  it  is  now  confined  to  fo  narrow  and  reftrained 
a  jurifdiAion,  it  has  fallen  into  contempt  and  difufe.  The 
marflialling  of  coat-armour,  which  was  formerly  the  pride 
and  ftudy  of  all  the  belt  families  in  the  kingdom,  is  now 
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greatly  difregarded ;  and  has  fallen  into  the  haiills  of  certaia 
officers  and  attendants  upon  this  courti  called  heralds,  who 
confider  it  only  as  a  matter  of  lucre  and  not  of  juftice  i 
thereby  fuch  falfity  and  confufion  have  crept  into  their  r6« 
cords,  (which  ought  to  be  the  (landing  evidence  of  familieSs 
defcents,  and  coat<^armour)  that,  though  formerly  fome  credit 
has  been  paid  to  their  teftimony,  now  even  their  tommon  feal 
will  not  be  received  as  evidence  in  any  court  of  juftice  in  the 
kingdom  ^  But  their  original  vifitation-books,  compiled 
when  progrefles  were  folemnly  and  regularly  made  into  every 
part  of  th£  kingdom,  to  inquire  into  the  date  of  families^ 
smd  toregifter  fuch  marriages  and  defcents  as  were  verified  to 
them  upon  oath,  are  allowed  to  be  good  evidence  of  pedi- 
grees >•  And  it  is  much  to  be  wilhed,  that  this  practice  of 
▼ifitation  at  certain  periods  were  revived ;  for  the  failure  of 
inquifitions  pojl  mortem^  by  the  abolition  of  military  tenures^ 
combined  with  the  negligence  of  the  heralds  in  omitting  their 
ufual  progrefles,  has  rendered  the  proof  of  a  modem  dcfcent^ 
for  the  recovery  of  an  eftate  or  fucceflion  to  a  title  of  honour,  [  Io5  ^ 
more  difficult  than  that  of  an  ancient.  This  will  be  indeed 
remedied  for  the  future,  with  refpe£i  to  claims  of  peerage,  by 
a  late  (landing  order  **  of  the  houfe  of  lords  (  dire&ing  the 
heralds  to  take  exafl  accounts  and  preferve  regular  entries  of 
all  peers  and  peerefies  of  England,  and  their  refpe£live  de* 
fcendants )  and  that  an  exadl  pedigree  of  each  peer  and  his 
family  fliall,  on  the  day  of  his  firfl  admiffion>  be  delivered 
to  the  houfe  by  garter,  the  principal  king  at  arms*  Bur  the 
general  inconvenience,  affe£ling  more  private  fucceffions,  ilill 
continues  without  a  remedy. 

m.  Injuries  cognizable  by  the  courts  maritime,  or  ad* 
miralty  courts,  are  the  next  obje£l  of  our  inquiries.  Thefe 
courts  have  jurifdi£lion  and  power  to  try  and  determine  all 
maritime  caufes ;  or  fuch  injuries,  which,  though  they  are 
in  their  nature  of  common  law  cognizance,  yet  being  com« 
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micted  on  the  high  feasy  out  of  the  reach  of  our  ordsnarf 
courts  of  jufticej  are  therefore  to  be  remedied  in  a  peculiar 
dourt  of  their  own.     All  admiralty  caufes  muft  be  therefore 
caufe$  ariiing  wholly  upon  the  fea,  and  not  within  the  pre* 
pnds  of  any  county  >•    For  the  ftatute  13  Ric.  IL  e.  5*  di«> 
reAs  that  the  admiral  and  his  deputy.ihaU  not  meddle  with 
any  thing,  but  only  things  done  upon  the  fea  $  and  the  ftatute 
1 1  Ric.  II.  c.  3*  declares  that  the  court  of  the  admiral  hath 
no  manner  of  cognizance  of  any  contraft^  or  of  any  other 
thing,  done  within  the  body  of  any  county,  either  by  land  or 
by  water;  nor  of  any  wreck  of  the  fea :  for  that  muftbe  caft 
on  bnd  before  it  becomes  a  wreckj.    But  it  is  otherwife  of 
iMngsJI^/amfJetfamf  and  /igam  for  orcr  them  the  admiral 
hath  jurifdi&ion,  as  they  ire  in  and  upon  the  fea^.    If  part 
of  any  contrary  or  other  caufe  of  aAion,  doth  arife  upon 
the  fea,  and  part  upon  the  land,  the  common  law  excludea 
the  admiralty  court  from  it's  jurifdi&ion;  for,  part  belonging 
properly  to  one  cognizance  and  part  to  another,  the  common 
or  general  law  takes  place  of  the  particular  K    Therefore^ 
[  X07  ]  though  pure  maritime  acquxfitions,  which  wet  earned  and 
become  due  on  the  high  feas,  as  feamen^s  wages,  are  one 
proper  objeA  of  the  admiralty  jurifdi£ibn,  even  thou^  the 
contraA  for  them  be  made  upon  land  "  ;  yet,  in  genoral,  'i 
there  be  a  contraA  made  in  En^and  and  to  be  executed  upon 
die  feas,  as  a  charter  party  or  covenant  that  a  fhip  fliall  tuk 
to  Jamaica,  or  Ihall  be  in  fuch  a  latitude  by  fuch  a  day  i  or 
a  contra&  made  upon  the  fea  to  be  performed  in  England^  as 
a  bond  made  on  fhipboard  to  pay  money  in  London  or^tfae 
like :  thefe  kinds  of  mixed  contrails  belong  not  to  the  admi* 
ralty  jurifdi&ion,  but  to  the  courts  of  common  law  "•    And 
indeed  it  hath  been  farther  holden^  that  the  admiralty  court 
"  cannot  hold  plea  of  any  contraA  under  feal^« 

And  alfo,  as  the  courts  of  common  law  hare  obtained  a 
concurrent  jurifdiAion  with  the  court  of  chiralry  with  regard 

'  C*.  Litt.  s6o.    liok  79.  »  1  Vcotr.  146* 

j  See  bopk  I.  ch.  8.  «  Hob.  is.    HaL  Jnlt.  C.  I..  SS* 
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to  foreign  contraAs,  by  Tuppoling  them  made  in  England  1 
fo  it  is  no  uncommon  thing  for  a  plaintiff  to  feign  that  a 
contrad  j  really  made  at  Tea,  was  made  at  the  royal  exchange, 
or  other  inland  place,  in  order  to  draw  the  cognizance  of  the 
fuit  from  the  courts  of  admiralty  to  thofe  of  Weftminfter* 
lull '.  This  the  civilians  exclaim  againft  loudly,  as  ineijai- 
table  and  abfurd ;  and  (ir  Thomas  Ridlcyi  hath  tery  gravely 
proved  it  to  be  impolliblet  for  the  fliip  in  which  fuch  caufe 
of  a£tion  arifes  to  be  really  at  the  royal  exchange  in  CornbiU. 
9ut  our  lawyers  juflify  this  fiAion,  by  alleging  (as  before) 
that  the  locality  of  fuch  contracts  is  not  at.all  cflential  to  th« 
merits  of  them ;  and  that  learned  civilian  himfelf  fcems  X9 
have  forgotten  how  much  fuch  fiflioni  are  adopted  and  en- 
couraged in  the  Roman  law :  that  a  fon  killed  in  battle  it 
fuppofed  to  Kvefor  ever  fur  the  benefit  of  hie  parents '{  and 
Aat,  by  the  fi£lion  oi po/liiminium  and  the  /«  Cornelia,  cap- 
tives, when  freed  from  bondage,  were  held  to  have  never 
been  prifoners  %  and  fuch  as  died  in  captivity  were  fuppofcd 
Co  have  died  in  their  own  country  % 

Whbrg  the  admiral's  court  hath  not  original  jnrlfdiAion  [  19$  j 
of  the  caufe,  though  there  Ihould  arife  in  it  a  qucllion  that 
is  proper  for  the  cognizance  of  that  court,  yet  that  doth  not 
alter  nor  take  away  the  exclulive  jurifdiftion  of  the  common 
Jaw*.  And  fo,  viet  wrfa,  if  it  hath  jurifdidion  of  the  ori- 
ginal, it  hath  alfo  juri{di£lion  of  all  confcquentia]  queftionca 
though  properly  determinable  at  common  law".  Wherefbcc, 
among  other  reafons,  a  fuit  for  beaconage  of  a  beacon  ftaud- 
ing  on  a  rock  in  the  fea  may  be  brought  in  the  court  of  aU- 
tniralty,  the  admiral  having  an  original  jutifdiAion  ore 
beacons*.  In  cafe  of  prizes  alfo  in  time  of  war,  bctwrci 
our  own  nation  and  another,  or  between  two  otfacr-nnwu 
.  whicharet^fctnatfea,  and  broughtintoourpoTti,  tbescB^' 

*  4  Infl.  1J4-  •  Tf-  *9-  'J-  «'■ 

*Vhwafibtc1*Ulaw,1>,|.p.l.  |].  *  Comb.  4fe, 
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of  admiralty  have  an  undifturbed  andexclufivq  jurifdi£tion  tq 
determine  the  fame  according  to  the  law  of  nations  V 

I 

*  t 

The  proceedings  of  the  courts  9f  admlrahy  bear  much  rer 
femblance  to  thofe  oi*the  civil  law^^  but  are  not  entirely  found* 
ed  thereon  :  and  they  like  wife  adopt  and  make  ufe  of  othei^ 
laws,  as  occafion  requires  -,  fuch  as  the  Rhodian  laws  and 
the  laws  of  Oleron  y.  For  the  law  of  England,  as  has  fre^^ 
quently  been  obferved,  doth  not  acknowlege  or  pay  any  de^ 
ference  to  the  civil  law  confidered  as  fuch  ;  but  merely  per* 
mits  it's  ufe  in  fuch  cafes  where  it  judged  it's  determinations 
equitable,  and.  therefore  blends  it,  in  the  prefent  inftancet 
with  other  marine  laws:  the  whole  being  corrcfled,  altered^ 
and  amended  by  a£ts  of  parliament  and  common  ufage ;  fq 
that  out  of  this  compofition  a  body  of  jurifpn;idence  is  ex* 
trafbed,  which  owes  it's  authority  only  to  it's  reception  here 
by  confent  of  the  crown  and  people.  The .  firiV  proccfs  in 
thefe  courts  is  frequently  by  arreft  of  the  defendant's  pcrfon'j 
and  they  alfo  take  recognizances  or  (lipulation  of  certain 
fidejuflbrs  in  the  nature  of  bail ',  and  in  cafe  of  default  may 
I  ^^9  J  imprifon  both  them  and  their  principal**.  They  may  alfo 
fine  and  imprifon  for  a  contempt  ii^tlie  face  of  the  courts 
And  all  this  is  fupported  by  immemorial  ufage,  grounded  on 
the  ncccflity of  fupporting  a  jurifdi£tion  fo  extenfive** j  though 
oppofite  to  the  ufual  do£lrines  of  the  common  law :  thefe  be- 
ing no  courts  of  record,  becaufe  in  general  their  procefs  i% 
much  conformed  to  that  of  the  civil  law  \ 

IV.  I  AM  next  to  confider  fuch  injuries  as  are  cognizable 
by  the  courts  of  the  common  law.  And  herein  I  (hall  for 
the  prefent  only  remark,  that  all  pofCble  injuries  whatfoever, 
that  did  not  fall  within  the  exclufive  cognizance  of  either  the 
ecclefiaftical,  military,  or  maritime  tribunals,  are  for  that  very 

s  1  Show.  13«.     Comb.  474.  ^  z  Roll.  Abr.  531.  Godb.  193.  i6o, 

f  Hale,  hift.  C.  L.  36.  Co.  Litt.  1 1»  c  j  Ventr.  i« 
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reafdn  within  the  cognizance  of  the  common  law  courts  of 
juftiee.  For  It  1)1  a  fettled  and  invariabk  principle  in  the  laws 
of  England,  that  every  right  when  withheld  mull  have  a  re- 
medy, and  every  injury  it*s  proper  redrefs.  The  definition 
and  explication  of  thefe  numerous  injuries,  and  their  refpec- 
tive  legal  remedies^  will  employ  our  attention  for  many  fub- 
fequent  chapters.  But,  before  we  conclude  the  prefent,  I 
(ball  juft  mention  two  fpecies  of  injuries,  which  will  properly 
fall  now  within  our  immediate  conGderation :  and  which  are, 
either  when  juftice  is  delayed  by  an  inferior  court  that  has 
proper  cognizance  of  the  caufe  $  or^  when  fuch  inferior  court 
takes  upon  itfelf  to  examine  a  caufe  and  decide  the  merits 
without  a  legal  authority. 

x^  The  firft  of  thefe  injuries,  refufal  or  neglect  of  ju&ice, 
is  remedied  cither  by  writ  oi procedendo  or  of  mandamus,  .  A 
writ  of  procedendo  ad  judicium  ^  ifliiesout  of  the  court  of  chan- 
cery, where  judges  of  any  fubordinate  court  do  delay  the  par- 
ties ;  for  that  they  will  not  give  judgment,  either  on  the  one 
fide  or  on  the  other,  when  they  ought  fo  to  do.  In  this  cafq:" 
a  writ  of  procedendo  fliall  be  awarded,  commanding  thern  in 
the  king's  name  to  proceed  to  judgment ;  but  without  fpeci- 
fying  any  particular  judgment,  for  that  (if  erroneous)  may 
be  fet  afide  in  the  courfe  of  appeal,  or  by. writ  of  error  or  [  IIO  ] 
falfe  judgment :  and,  upon  farther  neglect  or  refufal,  the 
J4idges  of  the  inferior  court  may  be  punifhed  for  their  con- 
tempt, by  writ  of  attachment  returnable  in  the  king's  bench 
or  common  pleas  ^ 

/A  WRIT  of  mandamus  is,  in  general,  a  command  ifluing 
in  the  king's  name  from  the  court  of  king's  bench,  and  di- 
re£ied  to  any  perfon,  corporation,  or  inferior  court  of  judi- 
cature within  the  king^s  dominions,  requiring  them  to  do 
fome  particular  thing  therein  fpecificd,  which  appertains  to 
their  office  and  duty,  and  which  tlie  court  of  king's  bench 

f  F.  N.  B.  i5}9 154, 240« 
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h^s  previoufly  determined^  'QT  at  lead  fuppofes  to  be  coMJfo- 
^4Xlt  to  right  and  juftice.    It  is  a  bigb  prerogatiyc  writ^  of  4 
{no(t  extenfive  remedial  nature :  and  may  he  ifiued  in  fome 
<;afe3  where  the  injured  party  has  alfo  another  more  tedious 
method  of  redrej&y  as  in  tl\c  cafe  of  admi/Con  or  reditutidn  to. 
4a  office :  but  it  iiTues  in  all  cafes  wh^re  the  par^y  hath  9^ 
right  to  have  any  thing  done,  and  hath  no  other  fpeci^c 
means  of  compelling  it's  perforn:iaace.  A  mandamus  therefore 
lies  to  compel  the  admillion  or  reftoration  of  the  party  apply- 
ing, to  any  office  or  frandufe  of  a  public  nature,  whether 
i^iritual  or  temporal ;  to  academical  degrees ;  to  the  ufe  of  ^ 
Qieeting-houfe,  i2fc  z  it  lies  for  the  produ£lion|  infpe£!jtion^ 
or  delivery,  of  public  books  arid  papers  \  for  the  furrender  of 
the  regalia  of  a  corporation ;  to  oblige  bodies  corporate  to 
affix  their  common  feal ;.  to  compel. the  holding  of  a  court ; 
and  for  an  infinite  number  of  other  purpofes,  which  it  is  im- 
poffible  to  recite  minutely.^  But  at  prefent  we  are  more  par- 
ticularly to  remark,  that  it  iflues  to  the  judges  of  any  inferior 
court,   commanding  them   to  do   juflice  according  to  the 
powers  of  tlieir  office,  whenever  the  fame  is  delayed.     For  it 
is  t^e  peculiar  bufinefs  of   the   court  of  king's  bench  to 
iuperintend  all    inferior  tribunals,    and  therein  to  inforce 
the  due  exercife  of  thofe  judicial  or  minifterlal  powers,  with 
.  which  the  crown  or  legiflature  have  invefled  them :  and  this, 
not  only  by  reilraining  their  excefies,  but  alfo  by  quickening 
r  1 1 1   1  ^^^'^^  negligence,  and  obviating  their  denial  of  juftlce^^  A 
mandamus  may  therefore  be  had  to  the  courts  of  the  city  of 
London,  to  enter  up  judgment  < ;  to  the  fpiritual  courts  to 
grant  an  adminiftration,  to  fwear  a  church-warden,  and  the 
like*     This  writ  is  grounded  on  a  fuggeftion,  by  the  oath  of 
the  party  injured,  of  1)i$  own  right,  and  the  denial  of  juftice. 
betow :  whereupon,  in  order  more  fully  to  fatisfy  the  court 
that  there  is  a  probable  ground  for  ^uch  interpofition,  a  rule 
is  made  (except  in  fome  general  cafes,  where  the  probable 
ground  is  manifcft)  directing  the  party  complained  of  to  (hew 
cauPe  why  a  writ  of  mandamus  (hould  not  iffiie  :  andj  if  he 

s  Kaym.  114. 
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flievs  no  ftiSoient  ciufe>  Itbe  writ  hfelf  13  iflucd,  ot  firft  in 
Uu:  alternative,  either  to  do  th»B,  or  figntfy  foivie  T09£>n  ta 
the  contrary  i  to  wliich  a  tetania  or  anfwer ,  muft  be  made  at 
t  certain  daj^/  And,  if  the  i«£ciripr  judge«  pr  other  perfoa  to 
whom  the  writ  is  direAed,  veturnsor  Qgyiifiesan.inittfficienl. 
region,  then  there  iflue$  in  the  fecond  place  ^p^rmi 
dmmust  to  do  the  thing  abfoiutely ;  to  which  no  other  return 
will  be  admitted,  but  a  certificate  of  perfe£l  obedience  ^d 
dae  execution  of  the  writ.  If  the  inferior  ju4ge  or  othei. 
pcrioB  makes  no  retum9  or  fails  in  his  refpe£^  and  ^ohedieacey 
he  is  punifliable  for  his  contempt  by  attachoient.  But^  M 
he,  at  the  firft,  returns  a  fufficient.caufc^  although  it  (hou)d 
be  falfe  in  faA,  the  court  of  king's  bench  will  not  try  the 
truth  of  the  U6t  upon  affidavits  \  but  will  for  the  prcfent  be* 
Ueye  him,  and  proceed  no  farther  on  the  mandamus.  But  thea 
the  party  injured  may  have  an  adion  ag^inft  him  for  his  falfe 
leturn,  and  (if  found  to  be  falfe  by  the  jury)  ihaU  recover 
damages  equivalent  to  tlie  injury  i\xikfk\nt^  \  together  with  a 
peremptory  mandamuj  to  the  defendant  to  do  his  duty(5}«  Thw 
much  for  the  injury  of  neglect  or  refufal  of  juftiee* 

2.  Thb  other  Injury,  which  is  that  of  encroachmiQnt  of 
jurifdidKon,  or  calling  ontepram  nonjudiee^  to  anfwer  in  a 
court  that  has  no  legal  cognizance  of  the  caufc,  is  alfo  a 
grievance^  for  which  the  common  law  has  provided  a  remedy, 
hy  the  writ  oi  prdbihiilon. 

A  PROHIBITION  is  a  writ  HTuing  properly  only  out  of  r  na  1 
tliC  couct  of  king's  ^ench,  being  the  king's  prerogative  writ  | 
bu^  for  the  furtherance  of  juftice,  it  n^ay  now  alfo  be  had 
in  fome  cafes  out  of  the  court  of  chancery^,  conunon  plesis^^ 
or  exchequer  ^  i  dircAed  to  the  judge  and  parties,  of  a  fiiit  ia 

^  1  p.  Wms.  476.  <  Hob.  15.  k  palmer.  513. 
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any  inferior  court,  commanding  them  to  ceafe  from  the  pro*^ 
fecution  thereof,  upon  a  fuggcftion  that  either  the  caufe  ori« 
ginaUy,  or  fome  collateral  matter  arifing  therein,  does  not 
belong  to  that  jurifdi£tion,  but  to  the. cognizance  of  fome 
other  court.  This  writ  may  iflue  either  to  inferior  courts  of 
common  law;  as,  to  the  courts  of  the  counties  palatine  of 
principality  of  Wales,  if  they  hold  plea  of  land  or  other  mat* 
tcrs  not  lying  within  their  refpeflive  franchifes  * ;  to  the 
county-courts  or  courts-baron,  where  they  attempt  to  hold 
plea  of  any  matter  of  the  value  of  forty  (hillings™:  or  it  may 
be  direded  to  the  courts  chridian,  the  univerfity  courts,  the 
court  of  chivalry,  or  the  court  of  admiralty,  where  they  con-» 
cern  themfclves  with  any  matter  not  within  their  jurifdi£lion ; 
as  if  the  firft  fliould  attempt  to  try  the  validity  of  a  cuftom 
pleaded,  or  the  latter  a  contraA  made  or  to  be  executed  within 
this  kingdom.  Or,  if,  in  handling  of  matters  clearly  within 
their  cognizance,  they  tranfgrefs  the  bounds  prefcribed  to 
diem  by  the  laws  of  England  ^  as  where  they  require  two 
witneiTes  to  prove  the  payment  of  a  legacy,  a  releafe  of 
tithes",  or  the  like;  in  fuch^cafes  alfo  a  prohibition  will  be 
awarded.  For,  as  the  fa£t  of  figning  a  releafe,  or  of  a&ual 
payment,  is  not  properly  a  fpiritual  queftion,  but  only  al« 
lowed  to  be  decided  in  thofe  courts,  becaufe  incident  or  ac- 
cefTory  to  fome  original  quedion  clearly  within  their  jurif- 
di£lion;  it  ought,  therefore,  where  the  two  laws  differ,  to  be 
decided  not  according  to  the  fpiritual,  but  the  temporal  law  ; 
clfe  the  fame  queftion  might  be  determined  different  ways, 
according  to  the  court  in  which  the  fuit  is  depending :  an  im- 
propriety, which  no  wife  government  can  or  ought  to  endure, 
r  112  T  ^^^  which  is  therefore  a  ground  of  prohibition.  And  if  ei- 
ther the  judge  or  the  party  (hall  proceed  after  fuch  prohibition, 
an  attachment  may  be  had  againft  them,  to  puni(h  them  for 
the  contempt,  at  the  difcretion  of  the  court  that  awarded  it® ; 
and*  an  zfkion  will  lie  againft  them,  to  repair  the  party  in* 
jured  in  damages.  —        -      .. 

i  Lord  Raym.  1408.  >  Cro.  El's.  666*    Hob.  iS^* 

w^iLCit  L.  451.  ^  F.  N.  B.  40, 
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So  long  as  the  idea  continued  among  the  cltrgjy  that  the 
ecclefiailical  date  was  wholly  independent  of  the  civil,  great 
ftruggles  were  conftantly  maintained  between  the  temporal 
courts  and  the  fpiritual,  concerning  the  writ  of  prohibition 
and  the  proper  obje£ts  of  it  ^  even  from  the  time  of  the  con- 
flitutions  of  Clarendon,  made  in  oppofition  to  the  claims  of 
archbilhop  Becket  in  10  Hen.  II,  to  the  exhibition  of  cer- 
tain articles  of  complaint  to  the  king  by  archbilhop  Bancroft 
in  \  Jac.  I.  on  behalf  of  the  ecclefiaftical  courts :  from 
which,  and  from  the  anfwers  to  them  (igned  by  all  the  judges 
of  Weftminfter-hallP,  much  may  be  colle&ed  concerning  the 
reafons  of  granting  and  methods  of  proceeding  upon  prohibi- 
tions. A  (hort  fummary  of  the  latter  is  as  follows.  The 
party  aggrieved  in  the  court  below  applies  to  the  fuperior 
court,  fetting  forth  in  a  fuggeftion  upon  record  the  nature 
and  caufe  of  his  complaint,  in  being  drawn  ad  aliud  examen^ 
by  a  jurifdidlion  or  manner  of  procefs  difallowed  by  the  laws 
of  the  kingdom :  upon  which,  if  the  matter  alleged  appears 
to  the  court  to  be  fufiicient,  the  writ  of  prohibition  immedi* 
ately  ifiiies;  commanding  the  judge  not  to  hold,  and  the  party 
not  to  profecute,  the  p]ea(6).  But  fometimes  the  point  maybe 
too  nice  and  doubtful  to  be  decided  merely  upon  a  motion:  and 

P  ilnft.  601—618. 


(6)  The  general  grounds  for  a  prohibition  to  the  ecclefiaj^cal 
courts  are*  either  a  defed  of  jurifdi£tion  or  a  defeat  in  the  mode 
of  trial.  If  any  fad  be  pleaded  in  the  court  below,  and  the  par- 
ties are  at  iflue,  that  court  has  no  jurifdidtion  to  try  it,  becaufe  it 
cannot  proceed  according  to  the  rules  of  the  common  law;  and  in 
fuch  cafe  a  prohibition  lies.  Or  where  the  fpiritual  court  has  no 
original  jurifdidion,  a  prohibition  may  be  granted  even  after  fen- 
tence.  But  where  it  has  jurifdi^tion,  and  gives  a  wrong  judg- 
ment, it  is  the  fubjed  matter  of  appeal  and  not  of  prohibidon. 
Lord  Kenyottf  3  7*.  ^.  4.  . 

But  when  a  prohibition  is  granted  after  fentence,  the  want  of 
jonididion  muft  appear  upon  the  face  of  the  proceedings  of  the 
ffiritual  court.    Ihid.  Cvwf,  422.     See  alio  4  T»  R.  382. 
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tbcn^  for  the  more  foleoin  determination  of  tKe  queftion,  the 
party  applying  for  the  prohibition  is  direAed  by  the  court  to 
declare  in  prohibition }  that  !$»  to  profecute  an  a£iion,  by  filing 
a  declarationj  againft  the  other,  upon  a  fiippofition  or.  fi£lioii 
(which  is  not  traverfable  %)  that  he  has  proceeded  in  the  fuic 
below,  not  with  (landing  the  writ  of  prohibition.  And  if,  upon 
demurrer  and  argument,  the  court  ihall  finally  be  of  opinion^ 
that  the  matter  fuggefted  is  a  good  and  fufficient  ground  of 
f  1 14  ]  prohibition  in. point  of  law,  then  judgment  with  nominal  da« 
siages  (hall  be  given  £or  the  party  complaining,  and  the  de« 
fendant,  and  alfo  the  inferior  court,  (hall  be  prohibited  from 
proceeding  any  fartlien  On  the  other  hand,  if  the  fuperior 
court  (hall  think  it  no  competent  ground  for  reftraining  the 
inferior  jurifdi£lion,  then  judgment  (hail  be  given  againft 
him  who  applied  for  the  prohibition  in  the  court  above,  and  a 
writ  of  cofifultation  (hall  be  awarded  \  fo  called,  becaufe,  upon 
deliberation  and  confultation  had,  the  judges  (ind  the  prohi- 
bition to  be  ill  founded,  and  therefore  by  this  writ  they  return 
the  caufe  to  it's  original  jurifdiflion,  to  be  there  determined^ 
ia  the  inferior  court.  And,  even  in  ordinary  cafes,  the  writ 
of  prohibicion  is  not  abfolutely  final  and  concluGve.  For^ 
though  the  ground  be  a  proper  one  in  point  of  lanv^  for 
granting  the  prohibition,  yet,  if  xhcfaSi  that  gave  rife  to  it; 
be  afterwards  falfified,  the  caufe  (hall  be  remanded  to  the 
prior  jurifdiftion.  If,  for  inftance,  a  cuftom  be  plead-* 
ed  in  the  fpiritual  courts  a  prohibition  ought  to  go,  be-* 
caufe  that  court  has  no  authority  to  try  it :  but,  if  the 
£zQ:  of  fuch  a  cudom  be  brought  to  a  competent  trial,  and 
be  there  found  falfe,  a  writ  of  cotifultation  will  be  granted. 
For  this  purpofe  the  party  prohibited  may  appear  to  the  pro- 
hibiuon,  and  take  a  declaration,  (which  mud  always  purfuc 
the  fuggedion)  and  fo  plead  to  i(rue  upon  it  \  denying  the . 
contempt,  and  traverfing  the  cudom  upon  which  the  prohi<» 
bition  was  grounded :  and,  if  that  iffue  be  found  for  the  de- 
fendant, he  (hall  then  hav^e  a  writ  of  cofifultation.  The  Morit 
of  confultation  may  alfo  be,  and  is  frequently,  granted  by  the 

^  Barn.  Not.  4to.  143$  •  »* 
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court  without  any  a£iion  brought ;  when,  after  a  prohibition 
ifliied,  upon  more  mature  confideration  the  court  are  of  opi- 
nion that  the  matter  fuggefted  is  not  a  good  and  fufficieut 
ground  to  flop  the  proceedings  below.  Thus  careful  has  the 
law  beeny  in  compelling  the  inferior  courts  to  do  ample  and 
fpeedj juftice ;  in  preventing  them  (torn  f raiifgreiling  their  due 
bounds  i  and  in  allowing  them  the  undifturbed  cognizance 
of  fuch  caufes  as  by  right,  founded  on  the  ufage  of  the  king- 
dom or  aft  of  parliaaienti  do  ptopetlj  belong  to  their  jurii^ 
4<Uon. 
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CHAPTER     THE     EIGHT  ft. 


OF  WRONGS,  AND  THEIR  REMEDIES, 

RESPECTING  THE  RIGHTS  OF  PERSONS* 


THE  former  chapters  of  this  part  of  our  commentaries 
having  been  employed  in  defcribing  the  feveral  methods 
of  redrefling  private  wrongSi  cither  by  the  mere  aft  of  the 
parties,  or  the  mere  operation  of  law ;  and  in  treating  of  the 
nature  and  feveral  fpecies  of  courts  ;  together  with  the  cog* 
nizance  of  wrongs  or  injuries  by  private  or  fpecial  tribunals^ 
mnd  the  public  ecclefiaftical,  military,  and  maritime  jurifdic- 
tions  of  this  kingdom ;  I  come  now  to  confider  at  large,  and 
in  a  more  particular  manner,  the  refpeftive  remedies  in  the 
public  and  general  courts  of  common  law,  for  injuries  or  pri« 
vate  wrongs  of  any  denomination  whatfoever,  not  exclufively 
appropriated  to  any  of  the  former  tribunals.  And  herein  I 
fhall,  firft,  define  the  feveral  injuries  cognizable  by  the  courts 
of  common  law,  with  the  refpeftive  remedies  applicable  to 
each  particular  injury :  and  (hall,  fecondly,  defcribe  the  me- 
thod of  purfuing  and  obtaining  thefe  remedies  in  the  feveral 
courts. 

First  then,  as  to  tlie  feveral  injuries  cognizable  by  the 
courts  of  common  law,  with  the  refpeftive  remedies  applica« 
ble  to  each  particular  injury.  And,  in  treating  of  thefe,  I 
{hall  at  prefent  confine  myfelf  to  fuch  wrongs  as  may  be  com«^ 
mitted  in  the  mutual  intercourfe  between  fubjeft  and  fub* 
je£l ;  which  the  king  as  the  fountain  of  juftice  is  officially 
bound  to  redrefs  in  the  ordinary  forms  of  law:  rcferving  fuch 
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injuries  or  encroachments  as  may  occur  between  the  crown  , 
and  the  fubje£i,  to  be  diflindily  confidered  hereafter,  as  die 
remedy  in  fuch  cafes  is  generally  of  a  peculiar  and  eccentri- 
cal nature. 


Now,  fince  all  wrong  may  be  confidered  as  merely  a  priva- 
tion of  right,  the  plain  natural  remedy  for  every  fpecies  of 
wrong  is  the  being  put  in  poffeilion  of  that  right,  whereof 
the  party  injured  is  deprived.  This  may  either  be  effe£led  by 
a  fpecific  delivery  or  reftoration  of  the  fubjedk-matter  in  di£- 
pute  to  the  legal  owner ;  as  when  lands  or  perfonal  chattels 
are  unjuftly  withheld  or  invaded :  or,  where  that  is  not  a 
poi&ble,  or  at  lead  not  an  adequate  remedy,  by  making  the 
fufiierer  a  pecuniary  fatisfafkion  in  damages ;  as  in  cafe  of  af- 
fault,  breach  of  contra£t,  isfc :  to  which  damages  the  party 
injured  has  acquired  an  incomplete  or  inchoate  right,  the  iiv- 
ftant  he  receives  the  injury^ ;  though  fuch  right  be  not  fully 
afcertained  till  they  are  afTefTed  by  the  intervention  of  the  law. 
The  inftruments  whereby  this  remedy  is  obtained  (which  are 
foniedmes  confidered  m  the  light  of  the  remedy  itfelf )  are  a 
diverfity  of  fuits  and  anions,  which  are  defined  by  the  mir- 
ror^ to  be  "  the  lawful  demand  of  one's  right :"  or  as  Brae- 
ton  and  Fleta  eiprefs  it,  in  the  words  of  Juftinian%yW//i^ 
fequendi  mjudicio  quod  alicui  debet ur. 

The  Romans  introduced,  pretty  early,  fet  forms  for  a&iona 
and  fttits  in  their  law,  after  the  example  of  the  Greeks ;  and 
made  it  a  rule,  that  each  injury  (hould  be  redreiTed  by  it's  pro* 
per  remedy  only.  '^  Afliones^  fay  the  pande£is,  compo/itae 
•*  funt^  \uibus  inter  fe  homines  difceptarent ;  quas  aBiones^  nepo^ 
^^  pulusprout  vellet  injlitueret^  certas folennefque  ejfe  voluerunt^!* 
The  forms  of  *thefe  aftions  were  originally  preferved  in  the 
books  of  the  pontifical  college,  as  choice  and  ineftimable  fe- 
crets ;  till  one  Cneius  Flavius,  the  fecretary  of  Appius  Clau- 
dius, ftole  a  copy  and  publiihed  them  to  the  people  *•     The 


a  See  book  II.  ch.  19. 
^c  1.  §  I. 
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eoncefalment  was  ridiculous :  bat  the  eftablifliment  of  fome 
ftantlard  was  undoubtedly  neceffary,  to  fix  the  true  ftate  of  a 
qucRion  of  right;  left  in  a  long  and  arbitrary  procefs  it 
mighf  be  ihifted  continually,  and  be  at  lenj^th  no  longer  dif- 
cernible.  Or,  as  Cicero  exprefies  it  '>  **  funtjuroy  funtfor^ 
***  tnulae^  de  omnibus  rebus  conflitutae^  tie  quis  aut  in  genne  in" 
^  Juriae,  aut  in  ratione  oBionis^  err  are  p^Jfit,  ExpreJJae  enim 
^  funt  en  uniufcujufque  dantno^  dohre^  incommodo^  calamitatey 
<•  injuria^  publicae  a  praetore  formulae^  ad  quas  privata  lis  ac^ 
•*•  cotHmodatur!*  And  in  the  fame  manner  our  Brafton, 
ipeaking  of  the  original  writs  upon  which  all  our  a£lions  arr 
founded,  declares  them  to  be  fixed  and  immutable,  untcfs  by 
authority  of  parliament  K  And  all  the  modern  legiflators  of 
Europe  hare  found  it  expedient,  from  the  fame  reafons,  to  fall 
into  the  fame  or  a  fimilar  method.  With  us  in  England  the 
feveral  fuits,  or  remedial  indruments  of  juftice,  are  from  the 
fubje£b  of  them  diftinguiflxed  into  three  kinds;  zQivoiMper* 
finals  realy  and  mixed* 

PERSONAL  ziOivom  are  facH  whereby  a  man  claims  a  debt^ 
or  perfonal  duty,  or  damages  in  lieu  thereof:  and,.likewifo» 
-whereby  a  man  claims  a  fatisfa&ion  in  damages  for  fome  injury 
-done  to  his  pcrfon  or  property.  The  former  are  faid  to  be 
founded  on  contrafls,  the  latter  upon  torts  or  wrongs :  and 
they  are  the  fame  which  the  civil  law  calls  '^  aff tones  inper^ 
*'  fonamf  quae  adverfus  eum  intenduntur^  qui  ex  contraSu  vet 
^*  diliHo  obligatus  eft  aliquid  dare  vel  coneedere  ^J*  Of  the  foiw 
mer  nature  are  all  adiions  upon  debt  or  promifes ;  of  the  lat<* 
ter  all  anions  for  trefpafles,  nuifances>  aflaults,  defamatory 
-words,  and  the  like. 

Real  a£lions,  (or,  as  they  are  called  in  the  mirror  ^jfiodal 
aftiors)  which  concern  real  property  only,  are  fuch  whereby 
the  plaintiff,  here  called  the  demandant,  claims  title  to  have 
any  lands  or  tenementSs  tents^  commonS)  or  other  heredita^ 

'  Fro,  ^.  Rafch,  §.  8.  i9»fnifr  et  vluntatt  nnm^  (I*  5.  dtut* 

t  Sunt  quM^am  hrevia  fimMa  fuptr  c^tiwihus,  r.  17.  §.  ft* 

terris  cafibui  ie  mrju^  et  de  cammumi  cmfi^  ^  Inft.  4.  6*  1 5* 

/##  iotiBi  regmi  s^rokaia  et  cmt^a^  quM  \  «•  2»  ^«  6* 

fuidem  ngllatcnui  mutari  fMeriaf  ahJfUi 
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ments.  In  fee«fimplc,  fee-tail,  or  for  term  of  life.  By  th<ffe 
a£lions  formerly  all  difputes  concerning  real  eftates  were 
clecided ;  but  they  are  now  pretty  generally  laid  afide  in 
pra£lice,  upon  account  of  the  great  nicety  required  in  their 
xnanagementj  and  the  inconvenient  length  of  their  procefs : 
a  much  more  expeditious  method  of  trying  titles  being  fince 
introduced,  by  other  aflions  perfonal  and  mixed. 

Mixed  a£lions  are  fuits  partaking  of  the  nature  of  the 
other  two,  wherein  fome  real  property  is  demanded,  and 
alfo  perfonal  damages  for  a  wrong  fuftained.  As  for  in^ 
(lance,  an  a£lion  qf  wafte :  which  is  brought  by  him  who 
hath  the  inheritance,  in  remainder  or  reverfion,  againft  the 
tenant  for  life,  who  hath  committed  wade  therein,  to  te« 
cover  not  only  the  land  wafted,  which  would  make  it 
merely  a  real  adlion ;  but  alfo  treble  damages,  in  purfuance 
of  the  ftatute  of  Gloucefter^,  which  is  a^^/ia/recompence^ 
and  fo  both,  being  joined  together,  denominate  it  a  mixed 
a£lion« 

Under  thefe  three  heads  may  every  fpecies  of  remedy  by 
fuit  or  a£iion  in  the  courts  of  common  law  be  comprized. 
But  in  order  efie£lually  to  apply  the  remedy,  it  is  firft  necef« 
fary  to  afcertain  the  complaint.  I  proceed  therefore  now  to 
enumerate  the  feveral  kinds,  and  to  inquire  into  the  refpec- 
tive  natures,  of  all  private  wrongs,  or  civil  injuries,  which 
ixiay*be  offered  to  the  rights  of  either  a  man's  perfon  or  bi^ 
property ;  recounting  at  the  fame  time  the  refpe£live  reme- 
dies, which  are  furnifhed  by  the  law  for  every  infra£lion  of 
right.  But  I  muft  firft  beg  leave  to  premife,  that  all  civil 
injuries  are  of  two  kihds,  the  One  without  force  or  violence,  as 
flander  or  breach  of  contra£): ;  the  other  coupled  nvtth  forct 
and  violence,  as  batteries,  or  falfe  imprifonment  ^  Which 
latter  fpecies  favour  fomething  of  the  criminal  kind,  being 
always  attended  with  fome  violation  of  the  peace ;  for  which 
in  ftri£lnefs  of  law  a  fine  ought  to  be  paid  to  the  king;  as 

k  6  Ed.  I.  c.  5.        .  1  Finch.  L.  184, 
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t^rcU  as  a  private  fatlsfaf^ion  to  the  party  injured  ".•And  this 
diftin£lion  of  private  wrongs^  into  injuries  with  and  with'* 
€ut  fo|rce,  we  fhall  find  to  run  through  all  the  variety  of 
which  we  are  now  to  treat.  In  confidering  of  which,  I  (hall 
follow  the  fame  method  that  was  purfued  with  regard  to 
the  diftribution  of  rights :  for  as  thefe  are  nothing  elfe  but 
an' infringement  or  breach  of  thofe  rights,  which  we  have 
before  hid  down  and  explsuned,  it  will  follow  that  this  nega- 
tive fyftem  of  wrong/,  muft  correfpond  and  tally  with  the 
former  pofitive  fyftem,  of  rights.  As  therefore  we  divided  ■ 
all  rights  into  thofe  of  perfins,  and  thofe  of  things,  to  we 
mud  make  the  fame  general  diftribution  of  injuries  into 
fuch  as  zfkGt  the  rights  of  perfons,  and  fuch  as  affcfl  the 
rights  of  property. 

The  rights  of  perfons,  we  may  remember,  were  diftribut- 
cd  into  ahfilute  and  relative :  ahfolute,  which  were  fuch  as 
appertained  and  belonged  to  private  men,  conRdercd  merely 
as  individuals,  or  fingle  perfons;  and  relative,  which  were 
incident  to  .them  as  members  of  fociety,  and  conneftedto 
each  other  by  various  ties  and  relations.  And  the  abfolute 
rights  of  each  individual  were  defined  to  be  the  right  of  per- 
fonal  fecurity,  the  right  of  perfonal  liberty,  and  the  right  of 
private  property,  fo  that  the  wrongs  or  injuries  affefting 
them  muft  confequently  be  of  a  correfpondent  nature. 

I.  As  to  injuries  which  affcfl  the  perfonal  fecurity  of  in- 
dividuals, they  are  either  injuries  againft  their  lives,  their 
limbs,  their  bodies,  their  health,  or  their  reputations. 

I.  With  regard  to  the  firft  fubdivifion,  or  injuries  afied- 
ing  the  life  of  man,  they  do  not  fall  under  our  prefent  con- 
templation ;  being  one  of  the  moft  atrocious  fpecies  of  crimes^ 
the  fubj€£l  of  the  next  book  of  our  commentaries. 

[  120  ]  2,  3»  The  two  next  fpecies  of  injuries,  affe£ling  the  limbs 
or  bodief^  of  individuals,  I  fliall  confider  in  one  and  the  fame 
view.     And  thefe  may  be  committed,  !•  By  tUreati  and  me« 

in  Fificli.  L.  198.    Jenk.  Cent  185.        »  See  book  I.  ch.  z. 
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-naces  of  bodily  hurt,  through  fear  of  which  a  man's  bufineis 
is  interrupted.     A  menace  alone,  without  a  confequent  in* 
convenience,  makes  not  the  injury;  but,  to  complete  the 
wrong,  there  miift  be  both  of  them  together  ®.    The  remedy 
for  this  is  in  pecuniary  damages,  to  be  recovered  by  adionof 
trefpafs  vi  et  armis^;  this  being  an  inchoate,  though  not  an 
abfolote  violence,     a.  By  affauli.s  which  is  an  attempt  or 
offer  to  beat  another,  without  touching  him :  as  if  one  lifts 
,up  his  cane,  or  his  fift,  in  a  threatening  manner  at  another ; 
or  ftrikes  at  him,  but  miffes  him ;  this  is  an  affault,  infultus^ 
which  Finch  i  defcribes  to  be  **  an  unlawful  fettii^  upon 
*'  one's  perfon."  This  alfo  is  an  inchoate  violence,  amounting 
conGderably  higher  than  bare  threats ;  and  therefore,  though 
no  a£lual  Tuffering  is  proved,  yet  the  party  injured  may  have 
tedrefs  by  a£lion  of  trefpafs  vi  et  armls  s  wherein  he  {hall  re- 
cover damages  as  a  compenfatlon  for  the  injury.    3.  By  bat^ 
tery :  which  is  the  unlawful  beating  of  another.     The  leaft 
touching  of  another's  perfon  wilfully,  or  in  anger,  is  a  bat- 
tery \  for  the  law  cannot  draw  the  line  between  different  de- 
grees of  violence,  and  therefore  totally  prohibits  the  firft  and 
lowed  ftage  of  it :  every  man^s  perfon  being  facred,  and  no 
other  having  a  right  to  meddle  with  it,  in  any  the  flighted 
manner.    And  therefore  upon  a  fimilar  principle  the  Corne- 
lian law  de  injuriu  prohibited /tf^/io/i  as  well  as  verbtrationt 
diftinguifhing  verberation,  which  was  accompanied  with  pain, 
from  pulfation,  which  was  attended  with  non:e  ^.    But  battery 
is,  in  fome  cafes,  juftifiable  or  lawful ;  as  where  one  who  hath 
authority,  a  parent  or  mafler,  gives  moderate  correAion  to 
his  child,  his  fcholar,  or  his  apprentice.   So  alfo  on  the  prin- 
ciple of  felf-defence :  for  if  one  (Irikcs  me  firft,  or  even  only 
affaults  me,  I  may  ftrike  in  my  own  defence ;  and,  if  fued  for 
it,  may  plead  ^0/7  affault  demefne^  or  that  it  was  the  plaintiff's 
own  original  aflault  that  occafioncd  it  (i).  So  likewife  In  de«  [12x1 

fence 

•  Finch.  L.  so2.  4  Finch.  L.  los. 

p  Rcgift.  104.  27  AJf.  II.   T  Edvr»  f  ^•47*  lo*  5* 

jr.  24- 

(1)  But  in  any  criminal  profecuuon  by  indidment^  or  informa-» 
tion  for  an  affaalt  or  batteryy  the  defendant  may  plead  the  geaeral 
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fence  of  my  goods  or  pofTcfiioni  if  a  man  endeaTOurs  to  dc- 
•  prive  me  of  them,  I  may  jultify  laying  hands  upon  him  to 
prevent  him ;  and  in  cafe  he  perfifts  with  violence,  I  may 
proceed  to  beat  him  away  C     Thus  too  in  the  exercife  of  an 
office,  as  that  of  church-warden  or  beadle,  a  man  may  lay 
hands  upon  another  to  turn  him  out  of  church,  and  prevent 
his  difturbing  tlie  congregation  '•     And,  if  fued  for  this  or 
the  like  battery,  he  may  fet  forth  the  whole  cafe,  and  plead 
.that  he  laid  hands  upon  him  gently,  molliUr  tnanus  impofuitf 
for  this  purpofe.    On  account  of  thefe  caufes  of  juftification, 
battery  is  defined  to  be  the  unla'ufful  beating  of  another ;  for 
which  the  remedy  is,  as  for  aflault,  by  a£iion  of  trefpafs  vi  it 
mrtnis  :  wherein  the  jury  will  give  adequate  damages.    4.  By 
nvouftding  ;  which  confifts  in  giving  another  fome  dangerous 
hurt,  and  is  only  an  aggravated  fpecies  of  battery.    5.  By 
mayhem  <  which  is  an  injury  ftill  more  atrocious,  and  confifts 
in  violently  depriving  another  of  the  ufe  of  a  member  proper 
for  his  defence  in  fight.     This  is  a  battery  attended  with 
this  aggravating  circumftance,  that  thereby  the  party  injured 
is  for  ever  difabled  from  making  fo  good  a  defence  againd 
future  ejiternal  injuries,  as  he  otherwife  might  have  done. 
Among  thefe  defenfive  members  are  reckoned  not  only  arms 
-and  legs,  but  a  finger,  an  eye,  and  a  forotooth  S  and  alfo 
fome  others  ^     But  tlie  lofs  of  one  of  the*  jaw-teeth,  the  ear, 
or  the  nofe,  is  no  mayhem  at  common  law ;  as  they  can  be 
of  no  ufe  in  fighting.    The  fame  remedial  a£lion  of  trefpafs 
vi  et  armis  lies  alfo  to  recover  damages  for  this  injury,  an  in* 
jury  which  (when  wilful)  no  motive  can  juftify,  but  neccf* 

i  I  Finch.  L.  103.  t  Finch.  L.  ft04* 

•  I  Sid.  301.  «  1  Hawk.  P.  C.  ixi* 

II  I  -  " r-  I        ■    I 

iflue*  and  give  in  evidence  that  the  perfon  afTaulced  or  beat  was 
the  firft  aiTailantf  or  that  he  firft  made  an  attack  upon  the  de- 
fendant hinife)f>  his  wife»  his  father,  fon»  mailer,  or  perhaps, 
fervant*  (fee  p.  3.  n.  1.  ante)i  apd»  upon  producing  fatisfac- 
tory  proof  of  this  juftification^  the  defendant  ought  to  be  ac- 
quitted by  the  jury, 

farf 
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fary  feIf*prefeTTation(2).  If  the  ear  be  cut  off,  treble  damages 
are  given  by  ftatute  37  Hen.  VIII.  c.  6.  though  this  is  not 
mayhem  at  common  law.     And  here  I  muft  obferve-that  for 
thefe  four  lad  injuries,  aflault^.battery,  wounding,  and  may-** 
hem,  an  indiAment  may  be  brought  as  well  as  an  aAion^ 
and  frequently  both  are  accordingly  profecuted ;  the  one  at 
the  fuit  of  the  crown  for  the  crime  againft  the  public ;  the  . 
other  at  the  fuit  of  the  party  injured,  to  make  him  a  reparar  £  X22  ] 
lion  in  damages* 

4*  Injuries,  affefting  a  man*6  healthy  are  where  by  any 
unwholefome  pra&ices  of  another  a  man  fuftains  any  ap- 
parent damage  in  his  vigour  or  conftitution^  As  by  felling 
Jiim  bad  provifions  or  wine  ^ ;  by  the  exercife  of  a  noifomc 
trade,  which  infe£ls  the  air  in  his  neighbourhood '  ^  or  by 
the  neg]e£l  or  unfkilful  management  of  his  phyfician,  fur- 
geon,  or  apothecapry.  For  it  hath  been  folemnly  rcfolved  ^, 
that  mala  praxis  is  a  great  mifdemefnor  and  offence  at  com- 
mon law,  whether  it  be  for  curiofity  and  experiment,  or  by 
iicglcft ;  b9caure  it  breaks  the  truft  which  the  party  had 
placed  in  his  phyfician,  and  tends  to  the  patient's  deflruc- 
tion.  Thus  alfo,  in  the  civil  law  9,  negledl  or  want  of  fkill 
in  phyCcians  or  furgeons  ^^  culpae  adnutnerantur  ;  veluti  Ji 
**  medicus  curatiowm  dereJiquerity  male  qitempiam  ftcuerit^  uui 
**  ferperam  ei  medicamentum  dederit^  Thefe  are  wrongs  or 
injuries  unaccompanied  by  force,  for  which  there  is  a  re- 
medy in  damages  by  a  fpecial  a£tion  of  trefpafs^  upon  thi 

cafe.    This  a^ion^  of  trtj^afs^  or  tranfgreflion,  w  thi  cafe^ 

»  • 

V  X  RolL  A^.  90.  7  Lord  Ra3raL  «I4. 

>  9  Rep.  52.    Hutt*  13^  ^Up,  4*  3.  6*  ^  7«   ^ 

-  ^___^_^_^_^^ — ^   _  .  — , —     _  _ 


o 


(2}  One  remarkable  property  is  peculiar  to  the  adioir  for  a 
snaykem^  inx,  that  the  court  in  ivhich  the  a£tion  is  brought  have 
a  difcretxonary  power  to  increafe  the  damages,  if  they  think  the 
jury  at  the  trial  have  not  been  fufEciently  liberal  to  the  pl^iitiff ; 
but  this  muft  be  done  fiper  w/um  vidtteris,  and  upon  proof  that  it 
is  (he  fame  woand,  concerning  which  evidence  was  fivcn  to  the 
jury.     I  fP^ii/.  5.     I  Barnes^  106.  * 

3      '  IS 
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18  au  umverlal  remedy,  given  for  all  perfonal  wrongs  and 

injuries  without  force;   fo   called   becaufe   the  plaintiff's 

wfade  cafe  or  caufe  of  complaint  is  fet  forth,  at  length  in 

the  original  writ  \     For  thougii  in  general  there  are  nie-* 

thods  pr«fcxibed  and  forms  of  adiiohs  previoufly  fettled,  for 

redreffing  thofe  wrongs  wbich*  moft  ufualiy  odcur,  and  in 

which  the  very  z£t  itfelf  is  immediately  prejudrcisfl  or  injuri* 

ous  to  the  plaintiff's  perfon  or  property,  as  battery,  non-pay* 

ment  of  debts,  detaining  one's  goods,  or  theiike }  yet  where 

([  123  3  any  fpecial  cpnfequential  damage  arifes  which  could  not  be 

'    forefeen  and  provided  for  in  the  ordinary  courfe  of  jufticc,  the 

party  injured  is  allowed,  both  by  common  law  and  the  ftatute 

of  We  dm.  2.  c-  24.  to  bring  a  fpecial  aftion  on  his  own  cafe, 

by  a  writ  formed  according  to  the  peculiar  clrcumflances  of 

his  own  particular  grievance**.     For  wherever  the  common 

law  gives  a  right  or  prohibits  an  injury,  it  alfogives  a  remedy 

by  aQionc  j  and  therefore,  wherever  a  new  injury  is  done,  a 

new  method  of  remedy  mud  be  purfued**.  And  it  is  a  fettled 

diftinflion^,  that  where  an  a£t  is  done  which  is  in  itfelf  an 

immediate  tvi}nr J  to  another's  perfon  or  property,  there  the  re-» 

medy  is  ufually  by  an  af^ion  of  trefpafs  vi  et  armis :  but  where 

there  is  no  a£l  done,  but  only  a  culpable  omlfTion;  or  where 

^he  afi  is  not  immediately  injurious,  but  only  by  confequence 

and  collaterally ;  there  no  a£lion  of  trefpafs  vi  et  armis  will 

He,  but  an  a£lion  on  the  fpecial  cafe,  for  the  damages  confe- 

quent  on  Aich  omiilion  or  a£t. 

5.  Lastly  ;  injaiies  afibfiing  a  man's  reputation  or  good 
name  are,  firftj  by  malicious,  fcandalous,  and  flanderous 

■  For  «xtmplrt  <<  Rist  vicrtomiti  fa-  ^<  provide  appofutt^  ^uoj  idem  AifftBm 

**  hunt.  Si  AJm»ru  te  jeiurum  de  cta^  **  ipjiux  B  vifum  oculi pracdiSli  totaPiter 

^  threju9prijtqiundti^  tunc  pone  ptr  va-  **  amifity  ad  damnum  ipfius  A  vigmti  !%• 

<f  dvtm  ttjaimtple^s  B .  ^modfa  eoram  «'  brarumi  ut  dick.    Et  hahcMt  \bi  wtmns 

"  jufiitiariitn^is  «fi  c  W^^mMtujitrium  **  p/egitrum  et  bae  brrut.     T^e  miiffi 

**  in  cSshU  Jantii  Af  cbueiift  ^enfurus  **  apudlVtpwMnAficrinm^^c^"  (Rigjir, 

**'fy0rt  turn  idem  B  ad  dextrum  §eulum  Brev.  105.) 
^  ipJhsAcaJualiterhefumb.neet  ccmpe"  *>  See  pag.  51. 

K  $miter  earafdum  apud  S,  pro  quadam  <  x  Salk.  10.     6  Mod.  54. 

^piHymtttfimmapraemfmimtfthtaaf*  ^  Cro.  Jac.  47s* 

^  fumpJ^fiJ^mB  emrum/Mam  circa  oeum  •  11  Mod.  |8o.  LordRaym.  X401* 

f*  bm  jpraediff 9m  tarn  negVtgenScr  et  imr  Stn«  635. 

'  mwdsp 
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mfords^  tending  to  his  damage  and  derogation*  As  if  a  man^ 
xnalicioully  and  falfely  utter  any  flander  or  falfe  tale  of  ano- 
ther s  which  may  either  endanger  him  in  law^  by  impeach- 
ing him  of  fome  heinous  criQie,  as  to  fay  that  a  man  hath 
poifoned  another^  or  is  perjured^ ;  or  which  may  exclude  him 
from  fociety^  as  to  charge  him  with  having  an  infeAious  dil^ 
cafe;  or  which  may  impair  or  hurt  his  trade  or  livelyhood^  as  to 
call  a  tradefman  a  bankrupt,  a  phyfician  a  quack,  or  a  lawyer 
a  knaYeK(3}.  Words  fpoken  in  derogation  of  a  peer,  a  judge^ 
or  other  great  officer  of  the  realm,  which  are  c^MtAfcandalum 
magnatumf  are  held  to  be  dill  more  heinous  ^  \  and,  though 
they  be  fuch  as  would  not  be  a£Upnable  in  the  cafe  of  a  com- 
mon perfon,  yet  when  fpoken  in  diigrace  of  fuch  high  and 
refpe£table  chara£lers,  they  amount  to  an  atrocious  injury : 
which  is  redrefled  by  an  adion  on  the  cafe  founded  on  many 

r  Fiacb.  L.  ]85«  ^  I  Ventr.  6o« 


(3)  When  words,  that  are  adionable  in  themfdves  if  unex- 
plained, are  acco(npanied  by  qualifications  and  allufions,  which 
prove  that  the  meaning  of  them  is  fach,  that  even  if  they  were 
true,  they  would  not  fubjeft  the  perfon  of  whom  they  are  fpoken 
to  any  pnniihment  or  penalty,  they  are  not  flanderous ;  as  to  fay  a 
man  is  a  thief  becaufe  he  has  ftden  a  cat,  the  ftealing  of  which  is 
not  a  felony  ;  or  to  charge  a  lady  with  theft  or  murder,  where  the 
accufation  is  intended  as  a  compliment,  and  alludes  only  to  the  faf- 
dnating  or  fatal  influence  of  her  beauty.  There  are  only  three 
diibrders  which  the  law  deems  it  fcandalous  to  report  that  a  per- 
fon labours  under,  *uiK.  the  plague,  the  leprofy,  and  the  lues  njim 
nerea^  Com,  Dig.  AH.  Def,  D.  28.  Thefe  three  maladies  in  an- 
cient  dmes  were  fo  contagious  and  alarming  that  the  perfon  af- 
flifted  was  obliged  to  be  abandoned  by  his  friends ;  and  when  the 
leprofy  prevailed  in  this  country,  there  was  a  peculiar  writ  de  U^ 
prcfo  amovemJo  to  remove  a  leper  from  fociety.  The  probability 
that  this  inconvenience  may  refult  from  fuch  a  charge  being  the 
principle  which  conftitutes  the  flander,  it  has  agreeably  thereto 
been  decided  that  it  is  not  adiioiiable  to  fay  a  perfon  has  had  fuch  a 
a  diforder,  the  infedion  of  which  may  long  have  been  removed, 
%  T.  R.  473.  _^ 

4  antient 
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antient  ftatutes ' ;  as  well  on  behalf  of  the  crowiii  to  infli£b 
the  punifhment  of  imprifonment  on  the  flandeter,  as  on  behalf 
of  the  party,  to  recover  damages  for  the  injury  fuftained  (4}. 
Words  alfo  tending  to  fcandalize  a  magiftrate,  or  pcrfon  in  a 
public  truft,  are  reputed  mo/e  highly  injurious  than  when 
fpoken  of  a  private  man  ^.  It  is  faid,  that  formerly  no  ac- 
tions were  brought  for  words,  unlefs  the  flander  was  fuch  as 
(it  true)  would  endanger  the  life  of  the  objeft  of  it  K  But, 
too  great  encouragement  being  given  by  this  lenity  to  falfe 
and  malicious  flanderers,  it  is  now  held  that  for  fcandalous 
words  of  the  feveral  fpecies  before-mentioned,  (that  may  en« 
danger  a  man  by  fubjeding  him  to  the  penalties  of  the  law, 
mav  exclude  him  from  fociety,  may  impair  his  trade,  or  may 
affed  a  peer  of  the  realm,  a  magiftrate,  or  one  in  public 
truft)  an  aftion  on  the  cafe  may  be  had,  without  proving 
any  particular  damage  to  have  happened,  but  merely  upon 
the  probability  that  it  might  happen.  But  with  regard  to 
words  that  do  not  thus  apparently,  and  upon  the  face  of 
them,  import  fuch  defamation  as  will  of  courfe  be  injurioHSi 
it  is  neceflary  tliat  the  plaintiff  (hould  aver  fome  particular  da^ 

'  i  Weftm.  |.  3  Edw.  I.  c*  34, 1  Ric«  ^  Lord  Raytn.  1 369. 

11.  c.  5.  jz  Ric.  11.  c.  II.  •  »  Vent,  iS, 


(4)  This  adlion  or  public  profecution,  for  it  partakes  of  both, 
for/candalum  magnatum  is  totally  different  from  the  aflion  of  flan- 
der in  the  cafe  of  common  pcrfons.  ^Dxz  fcandalum  magnatum  is  re<» 
duced  to  no  rule  or  certain  definitionj  but  it  may  be  whatever  the 
courts  in  their  difcreticn  fhall  judge  to  be  derogatory  to  the  high 
charader  of  the  perfon  of  whom  it  is  fpoken  ;  as  it  was  held  to  be 
fcandalum  magnatum  to  fay  of  a  peer,  "  he  was  no  more  to  be 
**  valued  than  a  dog;"  which  words  would  have  been  perfectly 
tiarmlefs  if  uttered  of  any  inferior  perfon.  BJL  N,  P,  4.  This 
adlion  is  now  feldom  or  never  reforted  to.  By  the  two  firfl  flatutes 
upon  which  it  is  founded,  (3  £d.  [.  c.  34.  and  2  R.  |I.  fl.  2.  c.  5.) 
the  defendant  may  be  imprifoned  till  he  prod'jces  the  firil  author 
of  the  fcandal,  hence  probably  is  the  origin  of  the  vulgar  notion 
that  a  perfon  who  has  propagated  a  fUnder  may  be  compelled  tQ 
|iv6  M^  his  author f 

ma£« 
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mage  to  have  happened ;  which  is  called  laying  his  aSion 
with  a  per  quod.     As  if  I  fay  that  fuch  a  clergyman  is  a  ba^ 
(lardy  he  cannot  for  this  bring  any  adion  againft  me,  unlefs 
he  can  (hew  fome  fpecial  lofs  by  it ;  in  which  cafe  he  may 
bring  his  a£lion  againft  me,  for  faying  he  was  a  baftardi  per 
quod  he  loll  the  prefentation  to  fuch  a  living  ">.     In  like  man* 
ner  to  flander  another  man's  title,  by  fpreading  fuch  injurious 
reports,  as,  if  true,  would  deprive  him  of  his  ellate  (as  to    . 
call  the  iflue  in  tail,  or  one  who  hath  land  by  defcent,  a  ba-> 
ilard)  is  adlionable,  provided  any  fpecial  damage  accrues  to 
the  proprietor  thereby ;  as  if  he  lofes  an  opportunity  of  fell* 
ing  the  land  ".      But  mere  fcurrility,  or  opprobrious  words, 
which  neither  in  themfelves  import,  nor  are  in  fad  attended 
with,  any  injurious  efifefls,  will  not  fupport  an  a£lion.    So 
icandals,  which  concern  matters  merely  fpiritual,  as  to  call  a 
man  heretic  or  adulterer,  are  cognizable  only  in  the  ecclefi- 
aftical  Courtis  unlefs  any  temporal  damage  enfues,  which  [  125  1 
may  be  a  foundation  for  zper  quod»     Words  of  heat  and  paf- 
fion,  as  to  call  a  man  rogue  and  rafcai,  if  produ£live  of  no 
ill  confequence,  and  not  of  any  of  the  dangerous  fpecies  be- 
fore-mentioned, are  not  aOionable :  neither  are  words  fpokea 
in  a  friendly  manner,  as  by  way  of  advice,  admonition,  or 
concern,  without  any  tin£lure  or  circumdance  of  ill  will :  for, 
in  both  thefe  cafes,  they  are  not  malicioujly  fpoken,  which  is 
part  of  th^  deiinitiOn  of  flander  p  (5}.  Neither  (as  was  former- 

»7 

n4  lUp.  17.   I  Lev.  %^%.  P  Finch.  L.  i86,   i  Lfr,  8l«  Cro, 

"  Cro.  Jac.2i3*    Cro.  Elis.  197*  Jac.  91* 

•  N07.  64,     I  Frecm.'  177. 

^  ■■    ■  I       I  !■     ■!    ■  11  ■■■■II  I  ■  ■— ^—M l^^l— 1< 

(5}  The  words  fcoandrel*  rafcai,  villain,  knave,  mifcreant,  liar« 
(oo\,  and  fuch  likfc  general  terms  of  fcurrility,  may  be  ufed  with 
impunity,  and  are  part  of  the  rights  and  privileges  of  the  vulgar. 
To  conAitute  legal  flander,  the  words  mull  impute  a  precife  crime  ; 
)ience  it  is  adUonable  to  fay  t  man  is  a  highwayman,  buc  it  is  not 
|b,  19  fay  he  is  worfe  than  a  highwayman.  G.  Cooke^  160.  3  Wilf, 
184.  This  fubjefl  has  been  fully  difcufled  by  C.  J.  De  Grey» 
who  lays  down  this  pofition,  "  that  there  mail  be  fome  certain  or 
V  Prpbjible  tempor^  lofs  or  damage  to  make  words  a£iionable : 

9  *'  but 
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ly  hinted'')  are  any  reflefting  words  made  ufe  of  in  legal  pro- 
ceedings, and  pertinent  to  the  caufe  in  hand,  a  fufGcient 
caufe  of  a£lion  for  ilander  ^  Alfo  if  the  defendant  be  able 
to  juftify,  and  prove  the  words  to  be  true,  no  afiion  will  lie', 
even  though  fpecial  damage  hath  enfued :  for  then  it  is  no 
flander  or  falfe  tale.  As  if  I  can  prove  the  tradefman  a  bank- 
rupt, the  phyfician  a  quack,  the  lawyer  a  knave,  and  the 
cUvine  a  heretici  this  will  dellroy  their  refpe£live  a£bions :  for 

fpag.  29.  •4  Rep.  13. 

'  Dyer*  a85.    Cro.  Ja'c.  90. 


"  but  to  impute  to  a  man  the  mere  defe£l  or  want  of  moral  virtue> 
**  moral  daties  or  obligations,  which  renders  a  man  obnoxious  to 
*'  mankind,  is  not  adionable."  And  therefore  he  and  the  court 
determined,  that  the  following  declaration  concehiing  a  member 
of  parliament  at  a  county  meeting,  did  not  amount  to  a  legal  flan- 
der, i/ijc*  **  As  to  inlbruding  our  members  to  obtain  redrefs,  I  am 
*^  totally  againll  that  plan,  for  as  to  in(bu6king  Mr.  O.  we  might 
^  as  well  inilrudi  the  winds,  and  fhould  he  even  promife  his  affiH- 
'*  ance,  I  fhould  not  expeA  him  to  give  it  us."     3  Wilf.  177. 

A  verbal  charge  of  incontinence  and  proHitution  againft  s 
woman  of  modefty  and  honour,  is  not  a  flander  cognizable  in  any 
temporal  court  except  in  the  city  court,  where  the  caufe  of  adUon 
arifes  within  the  juriididion  of  the  city  of  London.  See  1  vol, 
p.  76.  n.  9* 

No  adlion  can  be  maintained  for  words  even  attended  with  a 
fpecial  damage,  if 'tliev  are  fpoken  from  friendlhip  or  juftice  to 
another,  and  not  from  malice  towards  the  perfen  who  is  the  fub- 
jed  of  them;  as  if  upon  an  enquiry  being  made  a  mafler  is 
obliged  to  give  an  unfavourable  character  of  a  difcarded  fervant» 
1  7*.  ^.  1 10. 

The  principal  didinflions  between  alliens  for  words,  which  are 
aAionable  in  themfelves,  and  alliens  for  words,  which  are  not  fo 
without  a  rpccial  damage,  are  thefc,  or/x.  the  firft  by  21  J.  I.  c.  16. 
mull  be  brought  vviihin  two  years,  and  if  the  damages  are  under 
40  X.  (he  phtntiff  ihali  recover  cofts  only  to  the  extent  of  the  dama« 
^z%^  but  the  latter  may  be  brought  at  any  time  within  fix  years, 
and  a  verdi6t  with  any  damages  whatever  will  entidc  the  plaintiff 
t6  full  cods.    Bull  N.  P.  II.     Se?  E/finafe  fit.  Slander. 

though 
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though  there  may  be  damage  fuSicient.accruingfrom  it,  yet, 
if  the  fa£k  be  true,  it  is  damnum  abfque  injuria  /  and  where  * 
there  is  no  injury,  the  law  gives  no  remedy.  And  this  is 
agreeable  to  the  reafoning  of  the  civil  law ' :  '<  eum  qui  nt>^ 
<<  centem  tnfamat^  non  eft  aeqaum  et  bonum  ob  tam  rem  cwidem^ 
**  nari  :  deliBa  enim  nocentium  nota  effe  oportet  -et  expedite 

A  SECOND  way  of  affe£ling  a  man's  reputation  is  by 
printed  or  written  libels,  pi£tures,  figns,  and  the  like ;  which 
fet  him  in  an  odious  or  ridiculous  **  light,  and  thereby  dimi* 
nifh  his  reputation.  With  regard  to  libels  in  general,  there 
are,  as  in  many  other  cafes,  two  remedies ;  one  by  indi£l- 
ment  and  another  by  adion.  The  former  for  the  public  of- '  , 
fence  5  for  every  libel  has  a  tendency  to  the  breach  of  the 
peace,  by  provoking  the  perfon  libelled  to  break  it ;  which 
offence  is  the  fame  (in  point  of  law)  whether  the  matter  con-i 
tained  be  true  or  falfe;  and  therefore  the  defendant,  on  an  in- 
diriment  for  publi(hing  a  libel,  is  not  allowed  to  allege  the 
truthof  itby  wayof  juftification'^.  But  in  the  remedy  by  ac- 
tion on  the  cafe,  which  is  to  repair  xixe. party  in  damages  for 
the  injury  done  him,  the  defendant  may,  as  for  vtoxd^fpokeny  [  17J6  \ 
juftify  the  truth  of  the  fafl-s,  and  fhev/  that  the  plaintiff  has 
received  no  injury  at  all  \  What  was  faid  with  regard  to 
words  fpoken,  will  alfo  hold  in  every  particular  with  regard 
to  libels  by  writing  or  printing,  and  the  civil  a£lions  confe- 
quent  thereupon  (6} ;  but  as  to  figns  or  pidlures,  it  feems  necef- 

farj 

«  Ff,  47.  10. 18.  ^  5  Rep.  1 15. 

0  %  Sho«.  314.    II  Mod.  99*  *  Hob.  253.     11  Mo<1.99« 

.  ■ — ' fc 

(6)  When  this  was  originally  written  by  the  learned  Conunen* 
tator,  the  important  diftin^on  between  libels  and  words  fpokea 
does  not  feem  to  have  been  fo  fully  eflablifhed  as  it  was  fooie  tints 
afterwards  by  \hc  cafe  of  Villcrs  «i/.  Moufley,  2  Wil/,  403.  'vix. 
that  whatever  renders  a  man  ridiculous,  or  lowers  him  in  the  eUcciu 
and  opinion  of  the  world*  amounts  to  a  libel;  though  the  /ame 
cxpreflions,  if  fpoken»  would  f)0t  have  been  defamation  :  as  to 
call  a  perfon  in  writing  an  itchy  old  toad^  was  held  in  that  cafe  to  be  a 
libel;  although  as  words  fpoken  they  would  not  have  beenadionable. 

A  young  * 
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fary  always  to  flicw,  by  proper  innuendo* i  and  averments  of 
die  defendant's  meaning,  the  import  and  application  of  the 
fcandalj  and  that  fome  fpectal  damage  has  followed ;  other- 
wife  It  cannot  appear,  that  fuch  libel  by  piflure  was  under- 
ftood  to  be  levelled  at  the  plaintiff^  or  that  it  was  attendee} 
with  any  a£^ionable  confequences. 

A  THiKD  way  of  deftroying  or  injuring  a  man^s  rcputa* 
lion  is  by  preferring  malicious  indidments  or  proiccutions 
againft  him ;  which,  under  the  maik  of  juftice  and  public 
fpirit,  are  fometimes  made  the  engines  of  private  fpite  and 
enmity.  For  this  however  the  law  has  given  a  very  adequate 
icmedy  in  dan^ages,  either  by  an  action  of  con/piracy  J^,  which 
cannot  be  brought  but  agaiiift  two  at  the  leaft  j  or,  which  is 
the  more  ufual  way,  by  a  fpecial  a£lion  on  tJie  cafe  for  a  falfe 
and  malicious  prcfccution*.     In  order  to  carry  on  the  former 

y  FJn^h,  L.  305.  »  F.N.  B.  116. 


A  young  lady  of  quality  lately  recovered  4000/.  damages  for 
reflections  upon  her  chaltity  publi(hed  in  a  newfpaper ;  yet  (he  could 
have  brought  no  adlion  for  th^  gioiTell  afperilons  which  could 
have  been  uttered  againfl  her  honour. 

There  are  authorities,  thai  truth  is  not  a  j unification  in  an 'ac- 
tion for  a  libel,  and  a  very  learned  writer  fecms  to  doubt,  whether 
fuch  a  plea  would  now  be  admitted  by  the  courts,  if  the  accufation 
in  the  libel  did  not  atnount  to  an  indidable  offence :  (3  Woodd,  182  ) 
but  I  am  inclined  to  think  that  the  contrary  is  the  prevailing  opi- 
nion of  the  profeflion  ;  and  that  in  every  adlion  for  a  libel,  if  fpe- 
cific  inilances  can  be  Hated  upon  the  record  and  proved  by  evi- 
dence, fo  as  to  fupport  the  general  charge  of  the  libel,  the  courts 
would  determine  them  to  be  a  fui&cient  juftification  of  the  defend- 
ant. I  T.  It.  748^  And  the  chief  excellence  of  the  civil  adion 
for  a  libel  confilh  in  this,  that  it  not  only  alfords  a  reparation  for 
the  injury  fuilained,  but  it  is  a  full  vindication  of  tbe  innocence  of 
the  perfon  traduced. 

An  a^ion  for  a  libel  differs  from  an  a6\ion  for  words,  for 
the  former  may  be  brought  at  any  time  within  fix  years,  and  any 
damages  will  entitle  the  plaintiff  to  iull  cgfls. 

See  more  upon  libels,  4  vol.  p.^  1  jd« 

(wUch 
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(which  gives  a  recompenfe  for  the  danger  to  which  the  party 
has  l>een  expofed)  it  is  neceiTary  that  the  plaintifF  ihould  ob« 
tain  a  copy  of  the  record  of  his  indi£lment  and  acquittal  (7) ; 
hutp  in  profecutions  for  felony,  it  is  ufual  to  deny  a  copy  of 
the  iadiAmenty  where  there  is  any^  the  leaft,  probable  caufe 
to  found  fuch  profecution  upon '.  For  it  would  be  a  very  great 
difcouragement  to  the  public  juftice  of  the  kingdonii  if  pro- 
fecutors,  who  had  a  tolerable  ground  of  fufpicion,  were  lia- 
ble to  be  fued  at  law  whenever  their  indiftments  mifcarried. 
But  an  adion  on  the  cafe  for  a  malicious  profecution  may  be  [  r27  1 
founded  upon  an  indi£lmenty  whereon  noacquittal  can  behad; 
as  if  it  bd  rcjefled  by  the  grand  jury,  or  be  coram  nonjudlce, 
or  be  infuf&ciently  drawn.     For  it  is  not  the  danger  of  the 
plaintiff,  but  the  fcandal,  vexation,  and  expenfe,  upon  which 
this  aftion  Is  founded  ^.     However,  any  probable  caufe  for 
preferring  it  is  fufficient  to  judify  the  defendant  (8). 

n.  We  are  next  to  confider  the  violation  of  the  right  of 
perfonal  liberty.  This  is  effe£ked  by  the  injury  of  falfe  im- 
prifonmcnt,  for  which  the  law  has  not  only  decreed  a  puni(h« 
ment,  as  a  heinous  public  crime,  but  has  alfo  given  a  private 
reparation  to  the  party ;  as  well  by  removing  the  a£tual  con- 
finement for  the  prefent,  as,  after  it  is  over,  by  fubjecling 
the  wrongdoer  to  a  civil  a£bion,  on  account  of  the  damage 
fuftained  by  the  lofs  of  time  and  liberty. 

•  Garth.  411.     Lord  Raym.  153*  b  10  Mod.  ^19, 120.    Stra.  691. 


(7}  In  an  aAion  for  a  malicious  profecation,  where  the  plamtifF 
has  been  indided  for  a  felony,  it  is  neceiTary  to  produce  a  copy  of 
the  record  granted  by  the  court  before  which  he  was  acquitted'; 
but  the  pradlice  is  otherwife  in  mifdemeanonrsy  and  in  fuch  a 
cafe  the  aflion  may  be  fufbdned  by  the  produdlion  of  the  original 
record  of  the  acquittal.     I  Bl.  Rep.  385. 

(8)  The  eiTential  ground  of  this  adllon  is,  that  a  legal  profeca- 

tioa  was  carried  on  without  a  probable  caufe ;  but  this  muft  be 

fubihintively  and  exprefsly  proved,  and  cannot  be  implied.     From 

the  want  of  probable  caufe,  malice  may  be,  and  mod  commonly  is, 

implied.    The  knowlege  of  tl^e ^defendant  is  alfo  implied.     From 

the  moft  exprefs  malice,  the  want  of  probable  caufc^  cannot  be 

impli^.     Sutton  v.  Johnftonit  l  T,  R,  544. 

To 
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To  conftitute  the  injury  of  falfe  imprifohment  there  arc 
*  two  points  requifite  :  i .  The  detention  of  the  perfon :  and, 
2*  The  unlawfulnefs  of  fuch  detention.  Every  confinement 
of  the  perfon  is  an  imprifonment,  whether  it  be  in  a  common 
prifon,  or  in  a  private  houfe,  or  in  the  ftocks^  or  even  by 
forcibly  detaining  one  in  the  public  ftreets*.  Unlawful,  or 
falfe,  imprifonment  confifts  in  fuch  confinement  or  deten- 
tion without  fufiicient  authority  :  which  authority  may  arife 
cither  from  fome  proccfs  from  the  courts  of  juftice,  or  from 
fome  warrant  from  a  legal  officer  having  power  to  commit, 
tinder  his  hand  and  fcal,  and  exprciling  the  caufe  of  fuch 
commitment  «i ;  or  from  fome.other  fpecial  caufe  warranted, 
for  the  neceffity  of  the  thing,  either  by  common  law,  or  aft 
of  parliament ;  fuch  as  the  arrefting  of  a  felon  by  a  private 
perfon  without  warrant,  the  imprcffing  of  mariners  for  the 
public  fervice,  or  the  apprehending  of  waggoners  for  inifbe- 
haviour  in  the  public  highways*.  Falfe  imprifonment  alfo 
may  arife  by  executing  a  lawful  warrant  or  procefs  at  an  un- 
[  128  ]  lawful  time,  as  on  a  Sunday^;  for  the  ftatute  hath  declared, 
that  fiich  fervice  of  procefs  (hall  bevoid  (9).  This  is  the  injury. 
Let  us  next  fee  the  remedy :  which  is  of  two  forts  ;  the  one 
removing  the  injury,  the  other  making  faiitfaEHon  for  it. 

The  means  of  removing  the  aftual  injury  of  falfe  imprifon- 
ment, are  fourfold,     i.  By  writ  of  mainprize,     2.  By  writ 
4Je  odio  et  atia.     3*  By  writ  de  homine  replegiando.     4.  By  writ 
'    f)f  habeas  corpus. 

I.  The  writ  oi  mainprize^  manucaption  is  a  writ  direfted 
to  the  iheriff,  (either  generally,  when  any  man  is  imprifon* 
cd  for  a  bailable  offence,  and  bail  bath  been  refufed ;  or  fpe- 

c  1  Inft.  589.  '  StaL  29  Car.  II.  c.  7.     Salk.  78. 

'  Ibid.  46.  5  Mod.  95. 

«  Sue.  13  Geo.  III.  6  7S. 


(9)  Bat  the  ftatute  has  excepted  cafes  of  treafon,  felony,  and 
breach  of  the  peace,  in  which  the  execution  of  a  lawful  warrant  or 
procefs  is  allowed  upon  a  Sunday. 

cially^ 
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cially,  when  the  offence  or  caufc  of  commitment  is  not  pro- 
perly bailable  below)  commanding  him  to  take  fureties  for  the 
prifoner's  appearance,  ufually  called  mainpernorsy  and  to  fet 
him  at  large  «.  Mainpernors  differ  from  bail,  in  that  a  man's 
bail  may  imprifon  orfuaendcrhim  up  before  the  ftipulated  day 
of  appearance ;  mainpernors  can  do  neither,  but  are  barely 
fureties  for  his  appearance  at  the  day :  bail  are  only  fureties, 
that  the  party  be  anfwerable  for  the  fpccial  matter  for  which 
they  (lipulate  ^  mainpernors  are  bound  to  produce  him  to 
anfwer  all  charges  whatfoever  ^, 

2.  The  writ  de  odlo  et  atia  was  antiently  ufed  to  be  di- 
re£led  to  the  (heriff,  commanding  him  to  inquire  whether  a 
prifoner  charged  with  murder  was  committed  upon  juft  caufe 
of  fufpicion,  or  merely ^ro//^r  odium  et  atiatriy  for  hatred  and 
ill-will;  and  if  upon  the  inquifition  due  caufe  of  fufpicion 
did  not  appear,  then  there  iffued  another  writ  for  the  (hcriff 
to  admit  him  to  bail.  This  writ,  according  to  Braflon  ^ 
ought  not  to  be  denied  to  any  man ;  it  being  exprefsly  ordered 
to  be  made  out  gratis,  without  any  denial,  by  magna  carta^ 
c-  26. and  ftatute  Wcftm.  2.  13  Edw.  I.  c.29.  But  the  ftatute 

of  Glocefter,  6  Edw.  I.  c.  9.  reflrained  it  in  the  cafe  of  kill-  [  129  ] 
ing  by  mifadventure  or  felf-defcncc,  and  the  ftatute  28  Edw. 
III.  c.  9.  aboliihed  it  in  all  cafes  whatfoever :  but  as  the  fta- 
tute 42  Edw.  III.  c.  I.  repealed  all  ftatutes  then  in  being, 
contrary  to  the  great  charter,  fir  Edward  Coke  is  of  opinion  ^ 
that  the  writ  de  odio  et  atia  was  thereby  revived. 

3.  The  writ  de  homine  replegiando^  lies  to  replevy  a  man 
out  of  prifon,  or  out  of  the  cuftody  of  any  private  pcrfon,  (in 
the  {ame  manner  that  chattels  taken  in  diftrefs  may  be  reple- 
vied, of  which  in  the  next  chapter)  upon  giving  fecurity  to 
the  iheriff  that  the  man  (hall  be  forthcoming  to  anfwer  any 
charge  againft  him.  And,  if  the  perfon  be  conveyed  out  of 
the  iheriff's  jurifdi^iion,  the  fheriff  may  return  that  he  is 

f  F.  N.  B.  150*   I  Hal.  P.  C.  141.  '  /.  3.  /r.  a.  r.  8. 

Cofee  on  iuul  and  maiApr.  cb«  lo.  k  2  Jnft.  43.  55.  315. 

*  Co.  ih'td,  ch.  3.    4  Iflft.  279t  '  f «  N«  B.  66* 

eloig^icdi 
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eloigned,  dongatus ;  upon  which  a  procefs  ifTues  (called  a  rtf« 
pias  in  withernam  J  to  imprifon  the  defendant  himfelf,  with- 
out bail  or  mainprize  "*,  till  he  produces  the  party.  But  this 
writ  is  guarded  with  fo  many  exceptions  ",  that  it  is  not  an 
cSe£tual  remedy  in  numerous  inftances,  efpecially  where  the 
crown  is  concerned.  The  incapacity  therefore  of  thefe  three 
remedies  to  give  complete  relief  in  every  cafe  hath  almoft  en- 
tirely antiquate^i  them,  and  hath  caufed  a  general  rt;Courfe  to 
be  had,  in  behalf  of  perfons  aggrieved  by  illegal  imprifon* 
ment,  to 

4.  The  writ  of  iateas  corpus^  the  moft  celebrated  writ  in 
the  Enghfli  law.  Of  this  there  are  various  kinds  made  ufe  of 
by  the  courts  at  Weftminfler,  for  removing  prifoners  from 
one  court  into  another  for  the  more  eafy  adminiftration  of 
juftice.  Such  is  the  habeas  corpus  ad  refpondtudum^  when  a 
man  hath  a  caufe  of  allien  againft  one  who  is  confined  by 
the  procefs  of  fomc  inferior  court,  in  order  to  remove  the 
prifoner,  and  charge  him  with  this  new  a£kion  in  the  court 
above  °.  Such  is  that  ad fat'tsfaciendumy  when  a  prifoner  hath 
r  1^0  1  ^^^  judgment  againd  him  in  an  a£lion,  and  the  plaintiff  is 
defirous  to  bring  him  up  to  fome  fuperior  court  to  charge  him 
with  procefs  of  execution  ^.  Such  alfo  are  thofe  adprofe^ 
quendunty  tejlificandum^  delibernndum^  is'c  ;  which  iflue  when 
it  is  neceflary  to  remove  a  prifoner,  in  order  to  profecute  or 
jbear  teilimony  in  any  court,  or  to  be  tried  in  the  proper  jurif* 
didion  wherein  the  fa£):  was  committed.  Such  is,  laftly,  the 
common  writ  ad  faciendum  et  recipiendum^  which  iflues  out  of 
any  of  the  courts  of  Weftminfter*hall,  when  a  perfon  is  fued 
in  fome  inferior  jurifdi£lion,  and  is  defirous  to  remove  the  ao 
tion  into  the  fuperior  court ;  commanding  the  inferior  judges 
to  produce  the  body  of  the  defendant,  together  with  the  day 
and  caufe  of  his  caption  and  detainer  (whence  the  writ  is  fre- 

M  R  aym.  474.  tonfuetniinem  Arigliae  ifrfi  re^ltgft^Hu 

^N\Jic0ftu%efiptrfptMtprat€eptum  (Regipr,  77.) 
tKfrmpif'utlcgpitathjvfiUUrnmfiri^  vel  **  %  Mod.  198. 

jbro  morte  heminUf  vei  pre  firejfa  noflra^  P  2  Lilly  prac.  rej.  4* 

vilpr$  0lifiM  alio  rtu^p  fuartjuundum 

quently 
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quently  denominated  an  habeas  coitus  cum  caufa)  to  do  and  re* 
eeive  whatfoever  the  king's  court  fhall  conGder  in  that  behalf. 
This  is  a  writ  grantable  of  common  right,  without  any  mo- 
tion in  courts ;  and  it  inftantly  fuperfedes  all  proceedings  in 
the  court  below.  But,  in  order  to  prevent  the  furreptitious 
difcbarge  of  prifoners,  it  is  ordered  by  ftatute  i  &  2  P.  &  M. 
c*  13.  that  no  habeas  corpus  (hall  iflue  to  remove  any  prifonef 
out  of  any  gaol,  unlefs  figncd  by  fome  judge  of  the  court  out 
of  which  it  is  awarded.  And,  to  avoid  vexatious  delays  by 
removal  of  frivolous  caufes,  it  is  enabled  by  ftatute  ai  Jac.  !• 
c.  23.  that,  where  the  judge  of  an  inferior  court  of  record  is 
a  barrifter  of  three  years  ftanding,  no  caufe  fhall  be  removed 
from  thence  by  habeas  corpus  or  other  Mrrit,  after  i(fue  or  de- 
murrer deliberately  joined :  that  no  caufe,  if  once  remanded 
to  the  inferior  court  by  writ  oi procedendo  or  otherwife,  fliall 
ever  afterwards  be  again  removed :  and  that  no  caufe  fhall  be 
removed  at  all,  if  the  debt  or  damages  laid  in  the  declaration 
do  not  amount  to  the  fum  of  five  pounds.  But  an  ^expedient 
having  been  found  out  to  elude  the  latter  branch  of  the  fta- 
tute, by  procuring  a  nominal  plaintiff  to  bring  another  adlion 
for  five  pounds  or  upwards,  (and  then  by  the  courfe  of  the 
co\;krt,  the  habeas  corpus  removed  both  aftions  together,)  it  is 
therefore  enaidied  by  ftatute  12  Geo.  I.  c.  29.  that  the  inferior 
court  mayproceed  in  fucha£tions  as  are  under  the  value  of  five  f  i'^t  1 
pounds,  notwithftanding  other  adiions  may  be  brought  againft 
the  fame  defendant  to  a  greater  amount.  And  by  ftatute  19 
Geo.  III.  c.  70.  no  caufe,  under  the  value  of  ten  pounds, 
fhall  be  ren^oved  by  habeas  corpus^  or  otherwife,  into  any  fu- 
pcrior  court,  unlefs  the  defendant,  fo  removing  the  fame,  fiiall 
give  fpecial  bail  for  payment  of  the  debt  and  cofts. 

But  the  great  and  efficacious  writ,  in  all  manner  of  ille- 
gal confinement,  is  that  of  habeas  corpus  ad Jubjiciendum :  di- 
rcfted  to  theperfon  detaining  another,  and  commanding  him 
to  produce  the  body  of  the  prifoncr,  with  the  day  and  caufe 
of  his  caption  and  detention,  ad  facienduftiy  Jubjiciendum^  et 
recipiendum^  to  do,  fubmit  to,  and  receive  whatfoever  tlie 

1  a  Mod.  306.  '  Bohun,  infixt,iigaU  85.  td\t.  170?. 

Vol.  III.  L  judge 
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judge  or  court  awarding  fuch  writ  (halLconGder  in  that  be- 
half'.    This  is  a  high  prerogative  writ,  and  therefore  by  the 
common  law  ifTuing  out  of  the  court  of  king's  bench  not  only 
,  in  term-time,  but  alfo  during  the  vacation^,  by  ^fiat  from 

the  chief  juftice  or  any  other  of  the  judges,  and  running  into 
all  parts  of  the  king's  dominions :  for  the  king  is  at  all  times 
entitled  to  have  an  account,  why  the  liberty  of  any  of  his  fub« 
jisflsis  reftrained  ",  wherever  that  reftraint  may  be  iniii£lcd. 
If  it  iflues  in  vacation,  it  is  ufually  returnable  before  the  judge 
himfelf  who  awarded  it,  and  he  proceeds  by  himfelf  thereon ^j 
unlefs  the  term  fliould  intervene,  and  then  it  may  be  returned 
in  court  ^.  Indeed,  if  the  party  were  privileged  in  tlie  courts 
of  common  pleas  and  exchequer,  as  being  (or  fuppofed  to  be) 
an  officer  or  fuitor  of  the  court,  an  habeas  corpus  ad  fubjici^ 
endum  might  alfo  by  common  law  have  been  awarded  from 
thence  " ;  and,  if  the  caufe  of  imprlfonmcnt  were  palpably 
illegal,  they  might  have  difcharged  him^  :  but,  if  he  were 
C  132  ]  committed  for  any-criminal  matter,  they  could  only  have  re- 
manded him,  or  taken  bail  for  his  appearance  in  the  court  of 
king's  bench  *  5  which  occafioned  the  common  pleas  for  fome 
time  to  difcountenance  fuch  applications.  But  fince  the  men- 
tion of  the  king's  bench  and  common  pleas,  as  co-ordinate 
in  this  jurlfdidlion,  by  ftatute  16  Car.  I.  c.  10.  it  hath  been 
holden,  that  every  fubjeft  of  the  kingdom  is  equally  entitled 
to  the  benefit  of  the  common  law  writ,  in  either  of  thofc 
courts,  ar  his  option  *.  It  hath  alfo  been  faid,  and  by  very 
rcfpcAable  authorities  ^,  that  the  like  habeas  corpus  may  iflue 
out  of  the  court  of  chancery  in  vacation  :  but,  upon  the 
famous  application  to  lord  Nottingham  by  Jenks,  notwith* 

«  St.  Trials,  viii.  142.  a  Cro.  Jac.  543. 

t  Thcplur'h's  habeas  ccrpui  dlreded  to  v  4  Barr.  856. 

Berwi#kin43  Eiiz.  (cited  4 Burr.  S 5 6.)  w  Jj^id.  460.  542.  6c6« 

was  tefii"^  dh  Jwi%prox"  ftfi  qu'inden'  x  2  \n^,  55.     4  Inft.  190.     %  Hal. 

Ji.nSli  Martini.     It  aj^pcars,  by  refer-  P.  C.  144.     2  Vcntr.  22. 

nng  to  the  dominical  letter  of  that  year,  7  Vau^h.  155. 

tti^f^yit^fpidcnfi  (Nov.  25.)  happened  »  Carter.  2ti.     2  Jon.  13. 

chat  ^tM  on  s  Saturday.     The  Thurf.  a  2  Mod.  198.  Wood's  Cafe,C»  B. 

4ay  after  wai  therefore  the  301'*  of  No*  Hil.  11  Geo.  III. 

vember,  tu'o  days  after  the  expiration  b^jnft.  |82»     2  H4I.  P.  C.  147. 
Wtbc  xesrn* 

ilandiiig 
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ftanding  the  mod  diligent  fearches,  no  precedent  could  be 
found  where  the  chancellor  had  iflued  fach  a  writ  in  vaca-* 
lion  %  and  therefore  his  lordfhip  rcfufed  it. 

In  the  king's  bench  and  common  pLsas  it  is  neceftiiry  to 
apply  for  it  by  motion  to  the  court  •*,  as  in  the  cafe  of  all  other 
prerogative  writs  (certiorari,  prohibition,  mandamus ,  Is^cJ 
which  do  not  iflue  as  of  mere  courfe,  without  (hewing  fomc 
probable  caufe  why  the  extraordinary  power  of  the  crown  Is 
called  in  to  the  party's  afllftance.  For,  as  was  argued  by  lord 
chief  juftice  Vaughan  *,  "  it  is  granted  on  motion,  becaufe 
**  It  cannot  be  had  of  courfe  -,  and  there  is  therefore  no  «^- 
^^'cejjity  to  grant  it ;  for  the  court  ought  to  be  fatisfied  that 
"  the  party  hath  a  probable  caufe  to  be  delivered."  And  this 
fcems  the  more  reafonable,  becaufe  (when  once  granted)  the 
perfon  to  whom  it  is  direfted  can  return  no  fatisfaftory  ex* 
cufe  for  not  bringing  up  the  body  of  the  prifoner  f.  So  that, 
if  it  ifTued  of  mere  courfe,  without  (hewing  to  the  court  or 
judge  fome  reafonable  ground  for  awarding  it,  a  traitor  or 
felon  under  fentence  of  death,  a  foldier  or  mariner  in  the 
king's  fcrvice,  a  wife,  a  child,  a  relation,  or  a  domeftic, 
confined  for  infanity  or  other  prudential  reafons,  might  ob- 
tain a  temporary  enlargement  by  filing  out  an  habeas  corpus^  f  1^3  1 
though  fure  to  be  remanded  as  foon  as  brought  up  to  the 
court.  And  therefore  fir  Edward  Coke,  when  chief  juftice, 
did  not  fcruple  in  13  Jac.  I.  to  deny  a  habeas  corpus  to 
one  confined  by  the  court  of  admiralty  for  piracy ;  there  ap* ' 
pearing,  upon  his  own  (hewing,  fuflicient  grounds  to  confine 
him  ^«  On  the  other  hand,  if  a  probable  ground  be  (hewn, 
that  the  party  is  imprifoned  without  juft  caufe  *^,  and  there-  -. 
fore  hath  a  right  to  be  delivered,  the  writ  of  habeas  corpus  is  « 
then  a  writ  of  right,  which  "  may  not  be  denied,  but  ought 
<'  to  be  granted  to  every  man  that  is  committed,  or  detained 
•*  in  prifon,  or  otherwife  reftraincd,  thought  it  be  by  the  com* 
•<  mand  of  the  king,  the  privy  council,  or  any  other  *." 

t  lx>r4iNott.  MSS.  Rep.  July  1676.  t  ^  Bulftr.  %^,  *  Ste  alfo  %  R«1L 

*  2  Mod.  306.     I  LcT.  I.  Rep.  138. 

9  Buihdrf  Cafe,     i  Jan*  15.  ^  a  Inft.  61 5. 

t  Qto.  Jac.  543.  ^  Com.  Journ*    i  Apr.  i$zS. 
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In  a  former  part  of  thefe  commentaries  ^  we  expatiated  at 
large  on  the  perfonal  liberty  of  the  fubjeft.  This  was  {hewn 
to  be  a  natural  inherent  rights  which  (^ould  not  be  furrendered 
or  forfeited  unlefs  by  the  commiilion  of  fome  great  and  atro-^ 
cious  crime,  and  which  ought  not  to  be  abridged  in  any  cafe 
without  the  fpecial  permiflion  of  law<  A  do£trine  co>eval 
with  the  firft  rudiments  of  the  Englifli  conftitution ;  and 
handed  down  to  us  from  our  Saxon  anceftors,  notwithftand-* 
!ng  all  their  druggies  with  the  Danes,  and  the  violence  of  the 
Norman  conquell :  aflerted  afterwards  and  confirmed  by  the 
conqueror  himfclf  and  hisdefceridants :  and  though  fometimes 
t  little  impaired  by  the  ferocity  of  the  times,  and  the  occa* 
(lonal  defpotifm  of  jealous  or  ufurping  princes,  yet  eftablifhed 
on  the  firmed  bafis  by  the  provifions  of  magna  carta^  and  a 
long  fucceflion  of  datutes  ena£ted  under  Edward  III.  To  af^* 
fert  an  abfolute  exemption  from  imprifonment  in  all  cafes,  is 
Inconfident  with  every  idea  of  law  and  political  fociety ;  and 
in  the  end  would  dedroy  all  civil  liberty,  by  rendering  it's 
protection  impoi&ble  :  but  the  glory  of  the  Englifh  law  con« 
fids  in  clearly  defining  the  times,  the  caufes,  and  the  extent, 
when,  wherefore,  and  to  what  degree,  the  imprifonment  of 
r  1  the  fubjeft  may  be  lawful.    This  it  Is,  which  induces  the  ab- 

folute ncceflity  of  exprefling  upon  every  commitment  the  rea- 
fon  for  which  it  Is  made :  that  the  court  upon  an  habeas  corpus 
may  examine  into  it's  validity;  and  according  to  the  cir^- 
cumdances  of  the  cafe  may  difcharge,  admit  to  bail^  or  re* 
mand  the  prifoner. 

Anu  yet,  early  in  the  reign  of  Charles  I|  the  court  of 
king's  bench,  I'elying  on  fome  arbitrary  precedents  (and  thofc 
perhaps  mifundetdood)  determined '  that  they  could  not  upon 
an  hcieas  corpus  either  bail  or  deliver  a  prifoner,  though  com* 
mitted  without  any  caufe  affigned,  in  cafe  he  Was  committed 
by  the  fpecial  command  of  the  king,  or  by  the  lords  of  the 
privy  council.  This  drew  on  a  parliamentary  inquiry,  and 
produced  the  pstiiion  of  right,  3  Car.  I.  which  recites  this  li- 
fe Book.  I.  th.  I.  I  Stfltt  Tr.  tii.  tjS. 

legal 
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legal  judgment,  and  ena£ls  that  no  freeman  hereafter  fliall  be 
fo  imprifoned  or  detained.  But  when,  in  the  following  year, 
Mr.  Selden  and  others  were  committed  by  the  lords  of  the 
council,  in  purfuance  of  his  majefty's  fpecial  command,  un- 
der a  general  charge  of  **  notable  contempts  and  ftirring  up 
•*  fedition  againft  the  king  and  government,"  the  judges  de- 
layed for  two  terms  (including  alfo  the  long  vacation)  to  de» 
liver  an  opinion  how  far  fuch  a  charge  was  bailable.  And, 
when  at  length  they  agreed  that  it  was,  they  however  annexe4 
a  condition  of  finding  fureties  for  the  good  behaviour,  which 
ftxU  protrafted  their  imprifonmcnt,  the  chief  juftice,  fir  Ni- 
cholas Hyde,  at  the  fame  time  declaring"",  that  **  if  they 
<<  were  again  remanded  for  that  caufe,  perhaps  the  court 
^*  would  not  afterwards  grant  a  habeas  corpus^  being  already 
^*  made  acquainted  with  the  caufe  of  the  impiifonment.^ 
But  this  was  heard  with  indignation  and  aftonifhment  by 
every  lawyer  prefent ;  according  to  Mr. Selden's  own "  account  [  1 3S  ] 
of  the  matter,  whofe  refentment  was  not  cooled  at  the  dif- 
tance  of  four  and  tvi^enty  years. 

These  pitiful  cyafions  gave  rife  to  the  ftatute  16  Car.  I, 
c.  10.  5  8.  whereby  it  is  ena£led,  that  if  any  perfon  be 
committed  by  the  king  himfelf  in  perfon,  or  by  his  privy 
council,  or  by  any  of  the  members  thereof,  he  (hall  have 
granted  unto  him,  without  any  delay  upon  any  pretence 
whatfoever,  a  wric  of  habeas  corpus ^  upon  demand  or  motioi)| 
made  to  the  court  of  king's  bench  or  common  ple^s  ;  who  (hall 
thereupon,  within  three  court  days  after  the  return  is  mad^^ 
examine  and  determine  thclegality  of  fuch  commitment,  an4 
do  what  to  jufticc  fhall  appertain,  in  delivering,  bailing,  or 
remanding  fuch  prifoncr.  Yet  ftill  in  the  cafe  of  Jenks,  be? 
fore  alluded  too,  who  in  1676  vvas  committed  by  the  king  in 
council  for  a  turbulent  fpeech  at  Guildhall  ?,  new  fhift^  and 

«  ll'id'  140.  •*  dtnegandum,  S(uodf  ut  odlofijjimumju' 

*  "  Ktiamjudicum  iunc-frimarists,  niji  *'  ris frodlglum^fcimtiorUfut  bit  uni'verfi^ ' 

«  il'uJ  factrt^Sf  refer ij>ti  iiriusferenfit,  *.*  ctnfitMm-**    (Vindic,  Mar.  cltaij*  tdii. 

**  fui  Liertatii  fcrftng/is  cainimcdae  virt'  A.  D,  1653.] 

**  dex  Ifgltimus  eft  fere  Jo!  ui^  ujum  omnl-  o  pjg,  1  j2. 

"  modum  fahm  fremuntiavit  (fuijan'  p  State  Tris^ll.  vii.  471. 

^  ftrjimyn)  nehls  prpctut  in  ptftirum 

\*  3  devifca 
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devifes  were  made  ufe  of  to  prevent  his  enlargement  by  law  j 
the  chief  juftice  (as  well  as  the  chancellor)  declining  to  award 
a  writ  of  habeas  corpus  adfubjiciendum  in  vacation,  though  at 
la  ft  he  thought  proper  to  award  the  ufual  writs  ad  dellbcran^ 
dumj  i*fc,'  \\;hereby  the  prifoncr  was  difcharged  at  the  Old 
Bailey.  Other  abufes  had  alfo  crept  into  daily  pradtice^ 
which  hadwin  fome  meafure  defeated  the  benefit  of  this  great 
conftitutional  remedy.  The  party  imprifoning  was  at  liberty 
to  delay  his  obedience  to  the  firft  writ,  and  might  wait  till  a 
fecond  and  a  third,  called  an  alias  and  a  plurles^  were  iflucd, 
before  he  produced  the  party  :  and  many  other  vexatious 
Ihifts  were  pradlifed  to  detain  ftate-prifoners  in  cuftody.  But 
whoever  will  attentively  confidcr  the  Englifh  hiftory  may  ob- 
ferve,  that  the  flagrant  abufe  of  any  power,  by  the  crown  or 
it's  miniftcrs,  has  always  been  produflive  of  a  ftrugglc  \ 
which  either  difcovers  the  exercife  of  that  power  to  be  con- 
trary to  law,  or  (if  legal)  reftralns  it  for  the  future.  This 
was  the  cafe  in  the  prefent  inftance.  The  opprefHon  of  an 
obfcure  individual  gave  birtli  to  the  famous  habeas  corpus  aft, 
31  Car.  II.  c.  2.  which  is  frequently  confidered  as  another 
[  136  ]  ntagpa  c^iria"^^  of  the  kingdom  ;  and  by  confequence  and  ana- 
logy has  alfo  in  fubfequent  times  reduced  the  general  method 
of  proceeding  on  thefe  writs  (though  not  within  the  reach  of 
that  ftatute,  but  iffuing  merely  at  the  common  law)  to  the 
true  ftandard  of  h\v  and  liberty  (10). 

The 
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(jo)  Difhop  Burnet  relates  a  circumflancc  refpecling  the  baheas^ 
corpus  acl,  which  is  more  curious  than  credible ;  but  though  we 
cannot  be  induced  to  fuppofe  that  this  important  ftatute  was  ob- 
tained by  a  jfli  and  a  fraud,  yet  the  (lory  proves  that  a  very  formida- 
ble oppcfition  was  made  to  it  at  that  time.  "  It  was  carried  (fays 
•*  he)  by  an  odd  artifice  in  the  houfc  of  lords.  Lord  Grey  and 
lord  Noriis  wcr«  named  to  be  the  tellers,  lord  Norris  being  a 
\  man  fubjedl  to  vapours,  was  not  at  all  tixiies>  attentive  to  what  he 
•5  was  doing,  fo  a  very  fat  lord  coming  in,  lord  Grey  counted  him 
*'  for  ten  as  a  jcft  at  firfl,  but  feeing  lord  Norris  had  notobferved 
*•  it^  he  went  on  with;  this  mifreckoning  of  ten,  fo  it  was  rc- 

*•  porlei 
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The  ftatute  itfelf  ena£^s,  i.  That  on  complaint  and  re- 
queft  in  writing  by  or  on  behalf  of  any  perfon  committed  and 
charged  with  ^ny  crime  (unkfs  committed  for  treafon  or  fe- 
lony exprefled  in  the  warrant ;  or  as  accefibryi  or  on  fufpi- 
cion  of  being  accefTory,  before  the  facV,  to  any  petit-treafon 
or  felony ;  or  upon  fufpicion  of  fuch  pctit-treafon  or  felony, 
plainly  exprefled  in  the  warrant ;  or  unlefs  he  is  convicted  or 
charged  in  execution  by  legal  procefs)  the  lord  chancellor  or 
any  of  the  twelve  judges,  in  vacation,  upon  viewing  a  copy 
of  the  warrant,  or  affidavit  that  a  copy  is  denied,  (hall  (un- 
lefs the  party  has  negleftcd  for  two  terms  to  apply  to  any 
court  for  his  enlargement)  award  a  habeas  carpus  for  fuch  pri- 
foner,  returnable  immediately  before  himfelf  or  any  other  of 
the  judges;  and  upon  the  return  made  (hall  difcharge  the 
party,  if  bailable,  upon  giving  fecurity  to  appear  and  anfwer 
to  the  accufation  in  the  proper  court  of  judicature.     2.  That 
fuch  writs  fhall  be  indorfed,  as  granted  in  purfuance  of  this 
aft,  and  figned  by  the  perfon  awarding  them.     3.  That  the 
writ  (hall  be  returned  and  the  prifoner  brought  up,  within  a 
limited  time  according  to  the  diftancc,  not  exceeding  in  any 
cafe  twenty  days.     4.  That  officers  and  keepers  negle£ling 
to  make  due  returns,  or  not  delivering  to  the  prifoner  or  his 
agent  within  fix  hours  after  demand  a  copy  of  the  warrant  of 
commitment,  or  (hifting  the  cuftody  of  a  prifoner  from  one 
to  another,  without  fufficient  reafon  or  authority,  (fpccified 
in  the  aft,)  fliall  for  the  firft  ofFence  forfeit  103/,  and  for  the 
fecond  offence  200/,  to  the  party  grieved,  and  be  difabled  to 
hold  his  office.     5.  That  no  perfon,  once  delivered  by  habeas 
corpus  J  (hall  be  recommitted  for  the  fame  ofFence,  on  penalty 
of  500/.     6.  That  every  perfon  committed  for  treafon  or  fe- 
lony fliall,  if  he  requires  it  the  firft  week  of  the  next  term,  or  *. 
the  6rft  day  of  the  next  leffion  oioyer  and  terminer^  be  indifted 
m  that  term  or  feffion,  or  elfe  admitted  to  bail ;  unlefs  the 


"  ported  to  the  hoofe,  and  declared  that  they  who  were  for  the 
**  bill  were  the  majority,  though  it  indeed  went  on  the  other  fide  | 
'«  and  by  this  means  the  bill  pail."     1  Burnet,  Hift.  Ch.  II.  485. 
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king's  witnefles  cannot  be  produced  at  that  time :  and  if  ac- 
quitted, or  if  not  iadi£led  and  tried  in  the  fecond  term  01^ 
ieflion,  he  fliall  be  dlfchargcd  from  his  imprifonment  for  fuch 
imputed  ofR^uce  :  but  that  no  perfon,  after  the  aflizes  ihall  be  ^ 
open  for  the  county  in  which  he  is  detained ,  ihall  be  re- 
moved  by  habeas  corpus^  till  after  the  aflizes  are  ended ;  but 
ihall  be  left  to  the  juftice  of  the  judges  of  aflize.  7.  That  any 
fuch  prifoner  niay  move  for  and  obtain  his  habeas  corpus^  as 
well  out  of  the  chancery  or  exchequer,  as  out  of  the  king's 
bench  or  common  pleas ;  and  the  lord  chancellor  or  judges 
denying  the  fame,  on  fight  of  the  warrant  or  oath  that  the 
fame  is  refufed,  forfeit  feverally  to  the  party  grieved  the  fum 
of  500/.  8.  That  this  writ  of  habeas  corpus  fhall  run  into  thtt 
counties  palatine,  cinque  ports,  and  other  privileged  places, 
and  the  iflands  of  Jerfey,  and  Guernfey.  9.  That  no  inha-* 
bitant  of  England  (except  perfons  contracting,  or  conviSit 
praying,  to  be  tranfported  ;  or  haying  committed  fome  capi-< 
tal  offence  in  the  pl^ce  to  which  they  are  (ent)  (hall  be  fent 
prifoner  to  Scotland,  Ireland,  Jerfey,  Guernfey,  or  any  places 
beyond  the  feas,  within  or  without  the  kiAg's  dominions :  on 
pain  that  the  party  committing,  his  advifexs,  aiders,  and  a& 
fifbants,  (hall  forfeit  to  the  party  grieved  a  fum  not  lefs  than 
500/,  to  be  recovered  with  treble  cofts ;  fhall  be  difabled  to 
bear  any  office  of  truft  or  profit ;  (hall  incur  the  penalties  of 
praemumre:  and  ihall  be  incapable  of  the  king's  pardon« 

This  is  the  fubftance  of  that  great  and  important  ftatute : 
which  extends  (we  may  obferve)  only  to  the  cafe  of  committ- 
ments for  fuch  criminal  charge,  as  can  produce  no  inconve* 
nience  to  public  juftice  by  a  temporary  enlargement  of  the 
prifoner  :  all  other  cafes  of  unjuft  imprifonment  being  left  to 
the  habeas  corpus  at  common  law.  But  even  upon  writs  at 
the  common  law  it  is  now  expeftcd  by  tlie  court,  agreeable  to 
anticnt  precedents  '  and  the  fpirit  of  the  aft  of  parliament, 
that  the  writ  (hould  be  immediately  obeyed,  without  waiting 
for  any  aiias  or  plurics  \  otherwife  an  attachment  will  iffue. 

r  ^  Burr*  $56* 
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Bf  which  admirable  Tegulations,  judicial  as  well  as  parlia« 
inentaiy>  the  remedy  is  now  complete  for  removing  the  injury 
of  unjuft  and  illegal  confinement.  A  remedy  the  more  necefr 
fary,  becaufe  the  oppreffion  does  not  always  arife  from  tho 
ill^nature,  but  fom«times  from  the  mere  inattention,  of  go« 
vernment.  For  it  frequently  happens  in  foreign  countries^ 
(and  hag  happened  in  England  during  temporary  fufpenfions^ 
•f  the  (tatute)  that  perfons  apprehended  upon  fufpicion  have 
fufiered  a  long  imprifonment^  merely  becaufe  they  were  for- 
gotten  ( 1 1  )• 

^ViEfatisfaHory  remedy  for  this  injury  of  falfe  imprifon- 
xnent,  is  by  an  a£tion  of  trefpafs,  vi  et  armis^  ufually  called 
an  aAion  of  falfe  iipnprifonment ;  which  is  generally^  and  al^ 
mod  unavoidablyi  accompanied  with  a  charge  of  aflault  and 
battery  alfo :  and  therein  the  party  {hall  recover  damages  for 
the  injury  he  has  received ;  and  alfo  the  defendant  is^  as  foe 
adl  other  injuries  committed  with  force,  or  vi  et  armis^  liable 
to  pay  a  fine  to  the  king  for  the  violation  of  the  public  peace% 

in.  With  rcgnrd  to  the  third  abfolute  right  of  individu- 
als^  or  that  of  private  property,  though  the  enjoyment  of  it^ 

•Sec  vol.  I.  pag.  13s* 


(11)  Befides  the  efficacy  of  the  writ  of  habeas  corpus  in  liberal- 
log  the  fabjeA  from  illegal  confinetnent  in  a  public  prifon^it  alfo  ex« 
tends  it*s  influence  to  remove  every  anjuft  reftraint  of  perfonal 
fteedom  in  private  ltfe»  though  impofed  by  a  hufband  or  a  fiither ;  bat 
when  women  or  infants  are  brought  before  the  court  by  a  haheai 
cerfnst  the  court  will  only  fet  theni  free  from  an  unmerited  or  un- 
reaibnable  confinement,  and  will  not  determine  the  validity  of  a 
marriage^  or  the  right  to  the  guardianftiipy  but  will  leave  them  a( 
liberty  to  chufc  where  they  will  go  ;  and  if  there  be  any  reafon  ta 
apprehend  that  they  will  be  fcized  in  returning  from  the  court,, 
they  will  be  fent  home  under  the  protection  of  an  officer.  But  if 
a  child  is  too  young  to  have  any  difcretion  of  it's  own,  theu  the 
«oart  will  deliver  it  into  the  cuflody  of  it's  parent,  or  the  perfon 
who  appears  to  be  it's  legal  guardian.  See  3  Burr,  1 434.4  where 
all  the  prior  cafes  are  confidered  by  lord  Mansfield. 

when 
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"When  acquired,  ia  ftriftly  a  perfonal  right :  yet  as  it*s  na> 
tare  and  original,  a»d  the  means  of  it's  acquifition  or  lofsy 
fell  more  dire£tly  under  our  fecond  general  divifion,  of  the 
rights  ofthhi^s;  and  as,  of  CQurfe,  the  wroiigs  that  afieft 
tfaefe  rights  mud  be  referred  to  the  correfponding  divifion  itt 
the  prefent  book  of  our  commentaries ;  I  conceive  it  will  be 
ntore  commodious  and  eafy  to  Confider  together,  rather  than 
in  a  fcparate  tIcw,  the  injuries  that  may  be  offered  to  the  ^/i*- 
jajmetitf  as  well  as  to  the  rigktSy  of  property.  And  therefore 
1  iball  here  conclude  the  head  of  injuries  afFe£l:ing'the^^/tf/< 
rsglits  of  individuals* 

TVfi  ^tt  next  to  contemplate  thofe  which  affeci  their  rela^ 
ikfe  rights ;  or  fuch  as  are  incident  to  perfvms  conGdered  a» 
members  of  fociety,  -and  conned:ed  to  eaeji  other  by  various 
ties  and  relations  :  and,  in  particular,  fuch  injuries  as  may 
|[  ijp  J  be  done  to  perfons  under  the  four  following  relations;  huf- 
band  and  wife^  parent  and  child,  guardian  and  ward,  mafter 
and  fervant* . 

I.  iNjtJRtES  that  may  be  bffcrect  to  a  perfon,  conGdered 
as  a  hujband^  are  principally  three  :  abduBion^  or  taking  away 
a  man's  wife  3  adultery,  or  criminal  converfation  with  her  j 
ZU!^  beating  pr  otherwife  abufing  her.  i.  As  to  the  firft  fort^ 
abdunion  gr  taking  her  away,  this  may  be  either  by  fraud  and 
pcrfuafion,  or  qpen  violence  ;  though  the  law  in  both  cafes* 
fuppofes  force  and  conflraint,  the  wife  having  no  power  to 
confent*,  anu  therefore  gives  a  remedy  by  writ  of  ravi/hment,  or 
a&ion  Qf  trefpnfs  vi  et  armis^  de  uxan  rapta  et  abdu^a  ^  This 
a£lion  lay  at  the  common  l^w  ;  and  thereby  the  hufband  fhall 
recover,  not  the  poileffion "  of  his  wife,  but  damages  for 
taking  her  away:  and  by  ftatute  Well.  i.  3  Edw.  I.  c.  13. 
the  offender  fliull  alfo  be  imptifoned  two  years,  and  be  finsd 
at  the  pleafurc  of  the  king.  Both  the  king  and  the  hufband 
may  therefore  have  this  a£lion  ^  ;  and  ihe  hufband  is  alfo  en- 
titled tQ  recover  damages  in  an  ad  ion  on  the  cafe  againft  fuch 

»r.  N.  B.S9.  "alnft.  434.  ^IbU. 
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as  perfuade  and  entice  the  wife  to  live  feparatc  from  himwttli- 
out  a  fufficient  caufe  '.     The  old  law  was  fo  ftrifk  in  this 
point,  that,  if  one's  wife  miflcd  her  way  upon  the  road,  it 
was  not  lawful  for  another  man  to  take  her  into  his  houfe^ 
unlefs  (he  was  benighted  and  in  danger  of  being  loft  or 
drowned  y  :  but  a  ftranger  might  carry  her  behind  Iiim  on 
horfeback  to  market,  to  a  juftice'  of  the  peace  for  a  warrant 
againft  her  hufband^  or  to  the  fpiritual  court  to  fue  for  a  di- 
vorce*.    2.  Adultery^  or  criminal  converfation  with  a  man'0 
wife,  though  it  is,  as  a  public  crime,  left  by  our  laws  to  the 
coercion  of  the  fpiritual  courts ;  yet,  coniidered  as  a  civil 
injury,  (and  furely  there  can  be  no  greater,)  the  law  gives  a 
fatisfa£bion  to  the  hufband  for  it  by  a£lion  of  trefpafs  vi  et 
armis  againfl:  the  adulterer,  wherein  the  damages  fccovcrcd 
arc  ufuglly  very  large  and  exemplary.  But  thefe  are  properly  £  j^  j 
increafed  and  diminiflied  by  circumftances* ;  as  the  rank  and 
fortune  of  the  plaintiff  and  defendant ;  the  relation  or  con- 
heftion  between  themj  the  fedutlion  or  otherwife  of  the  wife, 
founded  on  her  previous  behaviour  and  charafter  j  and  the 
hufband's  obligation  by  fettlement  or  otherwife  to  provide  for 
thofe  children,  which  he  cannot  but  fufpeft  to  be  fpurious* 
In  this  cafe,  and  upon  indi£i:ments  for  polygamy,  a  marriage 
infa5l  muft  be  proved  j  though  generally,  in  other  cafes,  re-  ^ 
putation  and  cohabitation  are  fufBcient  evidence  of  mar* 
riage^(i2).  3.The  third  injury  is  that  of  ^^/i/i/ig' a  man's  wife^ 

Of 
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(12)  Evidence  may  be  given  in  mitigation  of  damages,  that 
the  huiband  had  criminal  connedions  with  other  women,  or  that 
he  was  not  accufloroed  to  treat  his  wife  with  tendernefs  and  affec* 
taon,  or  that  they  did  not  live  together  upon  terms  of  harmony  or 
cordiality,  for  the  jury  muft  collect,  from  a  confidcration  of  fuch 
circumftances,  the  extent  of  the  wound  which  is  given  to  the  huf- 
band's  feelings  and  happinefs.  It  is  now  fettled,  that  if  the  jury 
flioold  t>e  convinQed  that  the  hu(band  confeDted  to  the  infamy  of 

2  hU 


I4<^  Private  Book  IIL 

or  otberwife  ill-ufing  her;  for  which,  if  it  be  a  common  aC. 
f»ult,  battery,  or  imprifonmcnt,  the  law  gives  the  ufual  rc-# 
mcdy  to  recover  damages,  by  action  of  trefpafs  vi  et  armis, 
which  muft  be  brought  in  the  names  of  the  huiband  and  wife 
jMitly :  but  if  the  beating  or  other  maltreatment  be  very  en-t 
drmouS)  fo  that  thereby  the  hufhand  is  deprived  for  any  time 
of  the  company  and  affiftance  of  his  wife,  the  law  then  givcft 
him  zfiparate  remedy  by  an  a£kicn  of  trefpafs,  in  nature  of 
an  a£iion  upon  the  cafe,  for  this  ill-ufage,  per  quod  confortium 
smtfiij  in  which  he  (hall  recover  a  fatisfadion  in  damagesS 

c  Cro.  Jac.  50 X.  538* 


Itts  wife,  they  ought  to  find  a  verdifl  for  the  defendant.  4  7*.  R. 
dj  !•  This  is  founded  either  upon  the  maxim  volenti  nonjit  injuria^ 
cir  upon  the  conikieratioQ  that  the  plaintiff  as  a  profligate  partictf$ 
^nmniii  appears  onder  too  unfavourable  circam  (lances  to  receive 
any  countenance  or  prote^on  in  a  court  of  jultice.  Butif  tha 
liuiband's  conduct  does  not  prove  a^ual  confent>  but  only  that  de- 
cree of  negligence  or  levityj^  which  probably  contributed  to  tha 
fediidion  of  his  wife>  it  will  not  deprive  him  of  a  verdi6l»  however 
it  may  lefiVn  the  damages^  fiut  he  can  maintain  no  aflion  if  ha 
lives  ehtifety  fepaj'ated  from  his  wife  in  confequence  of  a  mutual 
agreement ;  for  the  gU  or  foundation  of  the  aflion  is  held  to  con« 
fift  in  the  hufband's  lofs  of  the  comfort  and  fociety  of  his  mfe» 

The  judges  have  declared^  that  in  all  a^ons  of  this  iott  it  i$ 
tha  peculiar  province  of  the  jury  to  eHimate  what  pecuniary  repa* 
ration  ought  to  be  grafted  ;  and  they  have  refufed  to  grant  a  new 
trial  for  exceflive  damages,  where  a  yerdidl  was  given  for  5000/*. 
under  circumflances  ivhich  were  fuch,  that  one  learned  judge  was 
of  opinion  they  amounted  to  evidence  of  confent,  and  that  a  ver* 
did  ought  to  have  been  given  for  the  defendant.  4  T*.  i?.  651. 
However  rcluftant  :he  judges  may  appear  to  become  the  arbi- 
trators of  the  price  of  adultery,  yet  that  delicacy  perhaps  ought  not 
10  be  extended  to  a  verdi£t ;  which  from  the  manifeCl  cLrcum^ 
ftanors  of  the  cafe  cannot  poflibly  be  reconciled  with  any  fair  and 
rational  meafure  of  juilice. 

This  aiVion  for  criminal  converfaiion  having  in  it  a  mixture  of 
penal  profecution>  fufncient  evidence  mull  be  produced  to  fatisfy 
the  jury  of  the  actual  raarriage,  and  the  identity,  of  the  parties, 

6  II.  Injuries 
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II.  Injuries  that  maj  be  offered  to  a  perfon  coiyfidered 
in  the  relation  of  z parent  were  likewife  of  two  kinds:  i.  Ah^ 
fiitBicn,  or  taking  his  children  away^  and  a.  Marry'wg  hif  . 
fon  and  heir  without  the  father's  confcnt^  whereby  during 
the  continuance  of  the  military  tenures  he  loft  the  value  of 
fais  marriage.  But  this  kit  injury  is  now  ceafed,  togethef 
nvith  the  right  upon  which  it  was  grounded :  for,  the  father 
being  no  longer  entitled  to  the  value  of  the  marriage,  the 
marrying  his  heir  does  him  no  fort  of  injury,  for  which  a 
civil  adtion  will  lie.  As  to  the  other,  of  abdu£lion  or  taking.  . 
ftway  the  children  from  the  father,  that  is  alfo  a  matter  of 
doubt  whether  it  be  a  civil  injury,  or  no  \  for,  before  the 
abolition  of  the  tenure  in  chivalry,  it  was  equally  a  doubt 
whether  an  aflion  would  lie  for  taking  and  carrying  ayray 

any  other  child  befides  the  heir :  fome  holding  that  it  would  ([  I4I  J 
not^  upon  the  fuppofition  that  the  only  ground  or  caufe  of 
acliun  was  lofing  the  value  of  the  heir's  marriage  \  and  others 
holding  tliat  an  action  would  lie  for  taking  away  any  of  the 
childreh,  for  that  the  parent  hath  an  intereft  in  them  all,  to 
provide  for  their  education  **.  If  therefore  before  the  aboli- 
tion of  thefe  tetiures  it  was  an  injury  to  the  father  to  take 
away  the  reft  of  his  children,  as  well  as  his  heir,  (as  I  am 
inclined  to  think  it  was,)  it  ftill  remains  an  injury,  and  is  re* 
mediable  by  a  writ  of  ravijbment^  or  aflion  of  irefpafs  vi  et 
ttrmiSf  difilio^  velfiliay  rapto  vel  abduElo  •  j  in  the  fame  man- 
ner as  the  hufband  may  have  it,  on  account  of  the  abduc- 
tion of  his  wife. 

III.  Of  a  fimilar  nature  to  the  laft  is  the  relation  of  ^^/ir- 
dian  and  ijoard ;  and  the  like  adlions  mutatU  mutandis^  as  are 
given  to  fathers,  the  guardian  alfo  has  for  recovery  of  da- 
jnages,  when  his  ward  is  ftolcn  or  raviihed  away  from  him  ^ 
And  though  guardian  (hip  in  chivalry  is  now  totally  aholifhed, 
which  was  the  only  beneficial  kind  of  guardiaiifhip  to  the 
guardian,  yet  the  guardian  in  focage  was  always^  and  is  ftiU 
entitled  to  an  a£kion  of  ravijbment^  if  his  ward  or  pupil  b« 


^  Cro.  HH*.  770.  f  IhiJ'  1391 
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tadcen  from  him :  but  then  he  mud  account  to  his  pupil  for 
ihe  damages  which  he  fo  recovers^.  And,  as  guardian  in 
fbcage  was  alfo  entitled  at  common  law  to  a  writ  of  right  of 
^ardy  de  cuftodia  terrae  et  haeredis^  in  order  to  recover  the 
pofleflTion  and  cuftody  of  the  infant*,  fo  I  apprehend  that  he 
is  ftill  entitled  to  fue  out  this  antiquated  right.  But  a  more 
fpeedy  and  fummary  method  of  rcdrefling  all  complaints  rela- 
tive to  wards  and  guardians  hath  of  late  obtained  by  an  appli- 
eation  to  the  court  of  chancery  ;  which  is  the  fuprcme  guar- 
dian, and  has  the  fuperintendant  jurifdiftion,  of  all  the  in- 
fants in  the  kingdom.  And  it  is  cxprefsly  provided  by  ftatute 
12  Car.  II.  c.  24.  that  teftamcntary  guardians  may  maintaiit 
an  aftion  of  ravifliment  or  trefpafs,  for  recovery  of  any  of 
f  IA2  1  their  wards,  and  alfo  for  damages  to  be  applied  to  the  ufe  and 
benefit  of  the  infants  ''• 

IV.  To  the  relation  between  ;/my?ir  andy^rv^/?/,  and  the 
Tights  accruing  therefrom,  there  are  two  fpecies  of  injuries  in- 
cident. The  one  is,  retaining  a  man's  hired  fervant  be- 
fore his  time  is  expired  -,  the  other  is  beating  or  confining  him 
in  fuch  a  manner  that  he  is  not  able-  to  perform  his  work.  As 
to  the  firft,  the  retaining  another  perfon's  fervant  during  the 
time  he  has  agreed  to  ferve  his  prcfent  mafter ;  this  as  it  is  an 
mngentlemanlike,  fo  it  is  alfo  an  illegal  acl.  For  every  maf- 
fcr  has  by  his  contra£l  purchafed  for  a  valuable  conCderation 
€hc  fervice  of  his  domeftics  for  a  limited  time  5  the  inveigling 
or  hiring  his  fervant,  which  induces  a  breach  of  this  contract, 
is  therefore  an  injury  to  the  mafter ;  and  for  that  injury  the 
law  has  given  him  a  remedy  by  a  fpecial  aftion  on  the  cafe : 
and  he  may  alfo  have  an  acl  ion  againft  the  fcr\'ant  for  the 
tton-performance  of  his  agreement*.  But,  if  the  new  mafter 
was  not  apprized  of  the  former  contraft,  no  aftion  lies  againft 
A'/7i",  unlefs  he  refufes  to  reftore  the  fervant  upon  demand. 
The  other  point  of  injury,  is  that  of  beating,  confining,  or 
iifabling  a  man's  fervant,  which  depends  upon  tlie  fame. 

It  Hale  on  F.  N.  B.  x  \}m  »  F.  N.  B.  167. 
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principle  as  the  laft;  viz^  the  property  Mrhich  the  mafter  hu 
by  his  contiTiGt  acquired  in  the  kbour  of  the  (ervant.  In  thii 
cafe^  beiides  the  remedy  of  an  zQjon  of  battery  or  ixnpri&o^ 
meat,  which  the  fervant  himfelf  a$  an  individual  may  have 
againft  the  aggreflbr,  the  mafter  aifo,  as  a  recompenfe  for 
its  immediate  lofs,  may  maintain  an  a£lion  of  trefpafe  vi  tt 
armis  ;  in  which  he  muft  allege  and  prove  the  fpecial  damage 
he  has  fuftained  by  the  beating  of  his  fervant,  per  guod/ervi* 
Hum  amifit "  \  and  then  the  jury  will  make  him  a  proporUQa» 
able  pecuniary  fatisfa£^ion.  A  fimilar  pra£^ice  to  which^  ive 
£nd  alfo  to  have  obtained  among  the  Athenians ;  where  msA^ 
ters  were  entitled  to  an  action  againft  fuch  as  beat  or  ill 
treated  their  fervants*^(i3)# 

We 

•  9  Rep- 113.     10  Rep.  3x0.  •  P©tt.  Anti^u.  b.  i.e.  26« 


(13)  It  appears  to  be  a  remarkable  omiHipn  in  the  law  of  £b^^ 
land,  which  with  fuch  fcrupulous  folicitudc  guards  the  rights  of  iji* 
dividuals,  and  fecures  the  morals  and  good  order  of  the  uxtixsnt' 
jnity,  that  it  (hould  have  afforded  fo  little  proceciion  to  female .cha£» 
tity«  Ixfis  true  that  ix  has  defended  it  by  the  puni(hmeot  of  deatk 
from  force  and  viobnce,  but  has  left  it  expofed  to  perhaps  greaier 
danger  from  the  artifices  and  (olLcitaiions  of  feduciioa.  In  aocaie 
whatever,  unlefs  (he  has  had  a  promife  of  marriage,  can  a  wonaft 
Jierfelf  obtain  any  reparation  for  the  injury  ihe  has  fullained  bom 
the  fedacer  of  her  virtue.  And  even  where  her  weaknefs  aod^cre*- 
dulity  have  been  impofed  upon  by  the  moil  folcmn  promife*  of: 
marriage,  unlefs  they  have  be^n  overheard  or  made  in  writin^^ 
iStie  cannot  recover  any  compenfailon,  being  incapable  of  giving 
evidence  in  her  own  caufe.  Nor  can  a  parent  maintain  ajsy  ae» 
tion  iu  the  temporal  pourts  againll  the  perfon  who  has  done  ihii 
wrong  to  his  family,  and  to  his  honour  and  happinefs,  but  b/ 
ftatin^  and  proving,  that  fron[i  the  confequences  of  the  fedu^Uoa 
his  daughter  is  lefs  able  to  af&d  him  a$  a  fervau,  or  that  the  fe« 
ducer  in  the  purfuit  of  his  daughter  was  a  trefpaifer  ipon  hi«  prc- 
mifes.  Hence  no  adlion  can  be  maintained  for  the  fedudion  of 
%  daugfhter,  which  is  not  arteqded  with  a  lofs  of  fervice  or  an  in* 
Jjiry  to  property.  Therefore,  in  that  adion  for  fedudion  whii;b  \% 
ia  moil  general  ofe,  <y/;&.  a  fer  jnod  /ervhium  amifit ,  ihe  fadi^ 
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W£  may  obfenre  that  in  thtffe  relative  iDJuries*  notice  is 
9nly  taken  of  the  wrong  done  to  the  fuperior  of  the  parties 


mafl  prove  that  his  daughter*  when  feduced,  agnail/  affifted  in  Ibme 
.  degree^  however  inconfiderablei  in  the  houfewifery  of  his  family  | 
and  that  (he  has  been  rendered  lefs  ferviceable  to  him  by  her 
pregnancy  :  and  I  (hould  think  the  aflion  would  be  fuftained  apon 
the  evidence  of  a  coiifumption  or  any  real  dlforder,  contraded  by 
the  daughter^  in  confequence  of  her  feduflionj  or  of  her  (hame  and 
fbrrow  for  the  violation  of  her  honour.  It  is  immaterial  what  is  the 
age  of  thedaughter,  but  it  is  necelTary  that  at  the  time  of  the  fedadiion 
flie  (hottld  be  Kving  \n,  or  be  confidered  part  of*  her  fatHef^s  family. 
4  Burr.  1878^  3  PTilf,  18.  Add  Mr.  j.  Wilfoni  in  a  cafe  upon 
the  northern  circuit*  was  of  opiniooi  that  a  young  woman  who  was 
upon  a  vifit  at  a  relation's  houfe*  and  was  there  feducedi  itiight  be 
confidered,  in'fupportof  thisa£lion*  as  in  the  fervice  of  her  father,  or 
as  part  of  his  family.  In  this  action,  ait  the  daughter  does  notnc- 
ceflaiily  receive  any  part  of  the  damages  recovered,  ihe  is  a  com* 
petent  witnefs,  and  is  generally  produced  to  prove  the  circum- 
ftances  of  the  fe dudion.  But  in  fueh  cafes^  as  in  actions  for  adul- 
tery, the  damages  are  elHmated  from  the  rank  and  fituation  of  the 
parent,  or  from  the  degree  of  affli^ibn  which,  under  all  the  cir* 
curbftances,  he  may  be  fuppofed  to  fufFer.  It  (hould  feem 
-that  this  aAion  may  be  brought  by  a  grandfather,  brother, 
node,  aiint,  or  any  relation  under  the  protedion  of  whom,  in  loco 
parentis,  a  wcfman  reiides  ;'  efpecially  if  the  cafe  be  fnch  that  (he. 
can  bring  no  adlion  herfelf :  but  the  courts  would  not  pisrmit  a 
perfon  to  be  punilhed  twice  by  exemplary  damages  for  the  fame 
injury.     %T,  R.  ^. 

Another  a£lion  for  feduflion  is  a  common  aflion  for  trefpafs, 
which  may  be  brought  when  the  feducer  illegally  entered  the  fa- 
ther's houfe ;  in  which  adion  the  debauching  his  daughter  may 
be  dated  and  proved  as  an  aggravation  of  the  trefpafs.     2  T,  R. 

In  this  a£llon  the  fedu£lion  may  be  proved,  though  it  may 
not  have  been  followed  by  the  confequences  of  pregnancy  or 
the  lofs  of  ^rvice.  But  ihcfe  are  the  only  a£lions  which 
have  been  extended  by  the  modern  ingenuity  of  the  courts,  to 
enable  an  unhappy  parent  to  recover  a  recompenfe  under  certain 
circumAances,  for  the  injury  he  has  fufbined  by  the  feduQionof 
his  daughter. 

yelated 
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rtlated  bythe  breach  anddifiblution  of  cither  the  relation  itfelf, 
or  at  leaft  the  advantages  accruing  therefrom;  while  the  lofs 
of  the  inferior  by  fuch  injuries  is  totally  unregarded.  One 
reafon  for  which  may  be  this  :  that  the  inferior  hath  no  kind 
of  property  in  the  company,  care,  or  ai&ftance  of  the  fuperior^ 
as  the  fuperior  is  held  to  have  in  thofe  of  the  inferior }  and 
therefore  the  inferior  can  fufier  no  lofs  or  injury.  The  wife 
cannot  recover  damages  for  beating  her  hufband,  for  flie  bath 
no  feparate  ihtereft  in  any  thing  during  her  coterture.  The 
child  hath  no  property  in  his  father  or  guardian;  as  they  have 
in  him,  for  the  fake  of  giving  him  education  and  nurture. 
Yet  the  wife  or  .the  child,  if  the  hufband  or  parent  be  flain^ 
have  a  peculiar  fpecies  of  criminal  profecution  allowed  them, 
in  the  nature  of  a  civil  fatisfaf^ion ;  which  is  called  an  appeal^ 
and  which  will  be  conlidered  in  ftie  hext  book.  And  fo  the 
fervant,  whofe  matter  is  difabled,  does  not  thereby  lofe 
his  maintenance  or  wages.  He  had  no  property  in  his  maf« 
ter ;  and,  if  he  receives  his  part  of  the  ftipulated  contra£b, 
he  fuSers  no  Injury,  and  is  therefore  entitled  to  no  adion, 
for  any  battery  or  imprifonment  which  fuch  mailer  may 
happen  to  endure. 


Vol.  IlL  M 
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CHATTER     THE     NINTH* 


OF    INJURIES    TO   PERSONAL 

PROPERTY. 


IN  th(B  preceding  chapter  v^e  confidered  the  wrongs  or  in* 
juries  that  afibded  the  rights  of  perfons^  either  confider'^ 
ed  as  individuals^  or  as  related  to  each  others  and  are  at  pre- 
fent  to  enter  upon  the  difcuffion  of  fuch  injuries  as  afied:  the 
rights  of  property^  together  with  the  remedies  which  the  law 
has  given  to  repair  or  redrefs  them. 

And  here  again  we  mull  follow  our  former  divifion*  of 
property  into  perfonal  and  real :  perfinal^  which  conGfts  in 
goodsy  money,  and  all  other  moveable  chattels,  and  tinngt 
thereunto  incident ;  a  property,  which  may  attend  a  man's 
perfon  wherever  he  goes,  and  from  thence  receives  it's  deno- 
mination :  and  real  property,  which  confifts  of  fuch  things 
as  are  permanent,  fixed,  and  immoveable ;  as  lands,  tene- 
ments, and  hereditaments  of  all  kindst  which  are  not  an- 
nexed to  the  perfon,  nor  can  be  moved  from  the  place  in 
which  they  fuhfift. 

a  See  book  II.  cb..2.> 

First 
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First  then  we  are  to  confider  the  injuries  that  may  be 
offered  to  the  rights  of  perfonal  property;  and,  pf  thefe^  BrSt 
the  rights  of  perfonal  proper^  in  pojiffion^  and  th^n  thofp 
that  are  in  a^ion  only^. 

I.  The  rights  of  perfonal  property  in  poffefftpn  are  liable  tp 
two  fpecies  of  injuries :  the  amotion  or  deprivation  of  that 
pofleiEon  %  and  the  abufe  or  damage  of  the  chattels,  while 
the  pofleJfion  continues  in  th^  legal  owner.  The  former,  or 
deprivation  of  pofleffion,  is  alfo  divifible  into  two  branches; 
the  unjttft  and  unlawful  taking  them  away ;  and  the  unjuft 
^Utmmng  them,  though  the  original  taking  might  be  lawful* 

I.  And  firft  of  an  unlawful  taking.    T)ie  right  of  prc^. 
perty  in  all  external  things  being  folely  acquired  by  occu- 
pancy, as  has  been  formerly  ftated,  and  preferved  and  tranf- 
ferred  by  grants,  deeds,  and  wills,  which  are  a  continuation 
of  that  occupancy ;  it  follows  as  a  neceflary  confequence,  that 
when  I  once  have  gained  a  rightful  pofleffion  of  any  goods  or 
chattels,  either  by  a  juft  occupancy  or  by  a  legal  transfer, 
.whoever  either  by  fraud  or  force  difpoflefles  me  of  them  is 
^ihy  of  a  tranfgreffion  againft  the  law  of  fociety,  which  is 
a  kind  of  fecondary  law  of  nature.   For  there  muft  be  an  end 
of  all  focial  commerce  between  man  and  man,  unlefs  private 
j>ofieffions  be  fecured  from  unjuft  invaGons :  and,  if  an  ac« 
.quifition  of  goods  by  either  force  or  fraud  were  allowed  tp 
.  be  a  fufficient  titje,  all  property  would  foon  be  confined  to^he 
moft  ftrong,  or  the  moft  cunning  \  and  the  weak  and  fimple- 
minded  part  of  mankind  (which  is  by  far  the  moft  numerous 
.  divifion)  could  never  be  fccurc  of  their  pofleffions. 

The  wrongful  taking  of  goods  being  thus  moft  clearly  an 
injury,  the  next  conrideration  is,  what  remedy  the  law  of 
England  has  given  for  it.  And  this  is,  in  the  firft  place,  the 
reftitution  of  the  goods  themfelves  fo  wrongfully  taken,  with 
damages  for  the  lo(s  fuftained  by  fuch  unjuft  invafion  \  which  [  1/^6  1 

b  Book  II.  ch.  25. 
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19  eScSted  hj  z€tion  of  replevin:  an  JnftitixtioiT,  which  the 
n)imir«  arfcribes  to  Glanvil,  chief  juftice  to  king  Henry  the 
fecond.  This  obtains  only  in  one  inftance  of  an  unlawful 
taking,  that  of  a  wrongful  diftrefs ;  and  this  and  the  2SC\on 
of  detinue  (of  which  I  (hall  prefently  fay  more)  are  almoft 
the  only  adlions,  in  which  the  actual  fpecific  pofleffion  of 
the  identical  perfonal  chattel  is  reffored  to  the  proper  owner. 
For  things  perfonal  are  looked  upon  by  the  law  as  of  a  na» 
ture  fo  tranfitory  and  periihabley  that  it  is  for  the  moft  part 
impoffible  either  to  afcertain  their  identity,  or  to  reftore 
them  in  the  fame  condition  as  when  they  came  to  the  hands 
(rf  the  wrongful  pofleiTor.  And^  fince  it  is  a  maxim  that 
**  lex  neminem  cogit  ad  vanay  feu  impoffihiliay*  it  therefore 
Contents  itfelf  in  general  with  reftoring,  not  the  thing  itfelf, 
but  a  pecuniary  equivalent  to  the  party  injured ;  by  giving 
,  him  a  fatisfaf^ion  in  damages.     But  in  the  cafe  of  a  dijlrefs^ 

the  goods  are  from  the  firft  taking  in  the  cuftody  of  the  law, 
and  not  merely  in  that  of  the  diftreinor  ;  and  therefore  they 
may  not  only  be  identified,  but  alfo  reftored  to  their  firft 
poiTeflbr,  without  any  material  change  in  their  condition* 
And,  being  thus  in  the  cuftody  of  the  law,  the  taking  them 
back  by  force  is  looked  upon  as  an  atrocious  injury,  and  de- 
nominated a  refiouSy  for  which  the  diftreinor  has  a  remedy 
in  damages,  either  by  writ  of  refeous^^  in  cafe  they  were 
going  to  the  pound,  or  by  writ  de  parco  fra&o^  or  pounds 
breach  ^,  in  cafe  they  were  afiually  impounded.  He  may 
alfo  at  his  option  bring  an  a£lion  on  the  cafe  for  this  injury: 
and  fliall  therein,  if  the  diftrefs  were  taken  for  rent,  recover 
treble  damages  ^  The  term,  refcousy  is  likewife  applied  to 
the  forcible  delivery  of  a  defendant,  when  arrefted,  from  the 
officer  who  is  carrying  him  to  prifon.  In  which  circum* 
ilances  the  plaintiff*  has  a  (imliar  remedy  by  a£)ion  on  the 
cafe,  or  of  refcotts  ^ :  or,  if  the  flieriff'  makes  a  return  of  fudi 
r  lA'j  •]  refcous  to  the  court  out  of  which  the  procefs  iflued^  the  r^- 
fcuer  will  be  puniftied  by  attachment  ^. 

c  c.  1.  §  6.  '  Stat.  I W.  ft  M.  Scfl;  u  c.  5. 

4F.  N.  B.  lOiw  8  6  Mod.  zi  I. 

•  U\4,  100.  *  Cro.  Jac.  419.  ^allL  5S6. 

Ak 
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Aira&ion  of  replevin,  the  regular  way  of  coiitefting  the 
validity  of  the  tranfaflion,  is  founded,  I  ikid,  upon  a  diftrefs 
taken  wrongfully  and  without  lufficient  caufe :  being  a  re* 
.delivery  of  the  pledge '»  or  thing  taking  in  diftreft,  to  the 
owner;  upon  his  giving  fecurity  to  try  the^right  of  the 
diftrefs,  and  to  reftore  it  if  the  right  be  adjudged  againft 
him J :  after  which  the  diftreinor  may  keep  it,  till  tender 
made  of  fufficient  amends :  but  muft  then  re-deliver  it  to  the 
owner^    And  formerly,  when  the  party  diftreined  upon  in- 
tended to  difpuie  the  right  of  the  diftrefs,  he  had  no  other 
procefs  by  the  old  common  law  than  by  a  writ  of  replevin, 
r^kpari  facias  *  /  which  iflued  out  of  chancery,  command- 
ing the  iheriff  to  deliver  the  diftrefs  to  tlie  owner,  and  after- 
wards to  do  juftice  in  refpe£k  of  the  matter  in  difpute  in  his 
own  county  court.      But  this  being  a  tedious  method  of 
proceeding,  the  beafts  or  other  goods  were  long  detained 
from  the  owner,  to  his  great  lofs  and  damage  ^.    For  which 
reaibn  the  ftatuxe  of  Maribridge"  direAs,  that  (without 
fuing  a  writ  out  of  the  chancery)  the  flierifF  immediately, 
upon  plaint  to  him  made,  fliall  proceed   to  replevy  the 
(oods.     And,  for  the  greater  eafe  of  the  parties,  it  is  far* 
ther  provided  by  ftatute  i  P.  &  M.  c.  12*  that  the  flicriff 
{hall  make  at  leaft  four  deputies  in  each  county,  for  the  fole 
purpofe  of  making  replevins.    Upon  application  therefore, 
axh^  to  the  (heriflF  or  one  of  his  faid  deputies,  iecurity  is  to 
he  given,  in  purfuance  of  the  ftatute  of  Weftm.  a.  13  £dw.  I. 
£.2.     !•  That  the  party  replevying  will  purfue  his  a£lion 
againft  the  diftreinor,  for  which  purpofe  he  puts  in  plegios  de 
profequendof  or  pledges  to  profecutc}  and,  2.  That  if  the 
right  be  detejmined  againft  him,  he  will  return  the  diftjrefs 
again }  for  which  purpofe  he  is  alfo  bound  to  find  plegios  de  ^ 
reiomo  habendo.      Befides  thefe  pledges,  the  fufficiency  of  '^   '       *' 
which  is  difcretibnary  and  at  the  peril  of  the  flieriff,  the  fta- 
tute II  Geo.  II.  c.  19.  requires  that  the  officer,  granting  a 
replevin  on  a  diftrefs  for  rent,  fliall  take  a  bond  wj^  ^wo 

IS#pi»^.i3.  IP^N.  B.68. 

J  Co.  Litt.  145.  <n  2  loft.  139. 

k  8  R«p.  147.  n  51  Hco.  III.  c.  ai. 

M  3  fiureties 
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fureties  in  a  fuih  of  doable  the  value  of  the  goods  diftrekiedy 
conditioned  to  profecute  the  fuit  with  eSeSt  and  witboiit  de^ 
lay,  and  for  return  of  the  goods ;  which  bond  flisdl  be  ad 
figned  to  the  avowant  or  perfon  making  cognizance,  on  re»- 
qucft  made  to  the  officer  $  and,  if  forfeited,  may  be  fued  in 
tlie  name  of  the  affignee.  And  certainly,  as  the  end  of  ail 
diftrefles  is  only  to  compel  the  party  diftreined  upon  to  fatisfy 
the  debt  or  duty  owing  from  him,  this  end  is  as  well  anfwerfed 
by  fuch  fufficitat  fto'eties  as  by  retaining  the  very  diftrefs, 
which  might  frequently  occafion  great  inconvenience  to  the 
owner  s  and  that  the  law  never  wantonly  infli£to.  The  (heriffy 
on  receiving  fuch  iecnrtty,  is  immediately,  by  his  officers, 
to  caufe  the  chattels  taken  in  diftrefs  to  be  reftored  into  the 
pofleffion  of  the  party  diftreined  upon(  i );  unlefs  the  diftreinor 
claims  a  property  in  the  goods  fo  taken.  For  if,  by  this  me- 
thod of  diftrefs,  the  diftreinor  happens  to  come  again  into 
jK>fleffion  of  his  own  property  in  goods  whieh  before  he  had 
loft,  the  law  allows  him  to  keep  them,  without  any  refer- 
ence to  the  manner  by  which  he  thus  has  regained  poflei^ 
fion ;  being  a  kind  of  perfonal  remiiter^.  If  therefore  the 
diftreinor  claims  any  fuch  property,  the  party  replevying  muH 
fue  out  a  writ  de  prcprittaie  probanda^  in  which  the  iheriflFia 
to  try,  by  an  inqueft,  in  whom  the  property  previous  to  the 
diftrefs  fubCftedP.  And  if  it  be  found  to  be  in  the  diftreinor, 
the  flierifF  can  proceed  no  farther;  but  muft  return  the  claim 
of  property  to  the  court  of  king's  bench  or  common  pleas,  to 
be  there  farther  profecuted,  if  thought  advifeable,  and  there 
finally  determined  <>• 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial) 
the  ftieriFs  inqueft  determines  it  againft  the  diftreinor ;  then 

^  See  pag.  19.  9  Co.  Litt.  145*    Finch.  L»45o. 

pFioch.  L.  316. 


(i)  If  goods  are  taken  in  diftrefs  for  rent  and  are  replevied,  the 
landlord  who  diftrauned  has  no  lien  upon  the  goods,  bat  hb  only 
remedy  is  upon  the  replevin-bond,    1  Bro.  427. 

14  the 
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the  IherHF  is  to  replevy  the  goods  (making  ufe  of  mn  fbrce^ 
if  the  diftreinor  makes  refiftance')  in  cafe  the  goods  be  found  [  14^  ^ 
withiii  his  county.    But  if  the  diftrefs  be  carried  out  of  the  '   ^ 

cwmty^  or  concealed,  then  the  fiieriff  may  return  that  the 
goods,  or  beaft^  are  eloigned^  ebngaia^  carried  to  a  diftancei 
to  places  to  him  unknown :  and  thereupon  the  party  replevy* 
tng  fliall  have  a  writ  oi  capiat  in  nuitbertmm^  in  veHto^  (or,  more 
properly,  npeAu)  ttamio,  a  term  which  fignifies  a  fccond  or 
reciprocal  diftrc&S  in  lieu  of  the  firft  which  was  eloigned* 
It  is  therefore  a  command  to  the  iheriff  to  take  other  goods 
of  the  diftreinor,  in  lieu  of  die  diftrcfs  formerly  taken,  and 
do^ed,  or  withheld  from  At  owner^  So  that  here  is  now 
fliftrefs  againft  diftrefs ;  one  being  taken  to  anfwer  the  other^ 
by  way  of  reprifal",  and  as  a  puniibment  for  the  illegal  be« 
Isaviour  of  the  original  diftreinor.  For  which  reafon  goods 
taken  in  vnAfmam  cannot  be  replevied,  till  the  original  dif« 
tieia  is  forthcoming  T. 

But,  in  common  cafes,  the  goods  are  delivered  back  t6 
the  party  replevying,  who  is  then  bound  to  bring  his  adion 
qf  replevin ;  which  may  be  profecuted  in  the  county-court» 
be  the  diftrefs  of  what  value  it  may"^.  But  either  party  may 
fleaiove  it  to  the  fuperior  courts  of  king's  bench  or  common 
pleas,  by  writ  of  ruordari  OTpom^  \  the  plaintiff  at  pleafure^^ 
the  defendant  upcm  reafonable  caufe  r )  and  alfo,  if  in  the 
courfe  of  proceeding  any  right  of  freehold  comes  in  queftion, 

^  %  Inft.  193.  the  uoWerfity  of  Bruges  in  Flandenj 

•  Smith's  commoDW.  b«  3.  c.  lo.  who  gave  a  univerfal  challenge  to  difpat* 

%  Inft*  141-    Hickes*«  Tbtfuir*  164*  with  any  perfon  in  any  fcience  t  im  omn 

t  F.  li,  B.  69.  73«  Ja^9  a  A  faMa  tmt.    Upon  which 

P  ^  the  9ld  nortbeiii  lanfoaset  the  Mr.  ff ore  fent  him  this  qtieftion  <<  9trm$ 

word  viibtnum  is  iifed  as  fquiTalent  to  '<  averia  caruettf  e^ta  h  vttit§  naau9p 

rtfriffli*     (Stieiahooki  dijurtfimn.  ^^fiit  irre^Upkilia  ;**  whether  beaib'of 

/.  1.  r.  lo.)  the  ploaghy  taken  !n  mfttbemam^  arc 

rIUym.475.  The  fn^ftanct  of  dki«  incupa^eof  beiagttpkned.  (Hoddcfil* 

rvle  compofed  the  terms  of  that  ^unoui  c.  5.) 

^uetiony  with  which  fir  Thomas  More  ^  s  Inft.  1 19. 

(when  a  ftudent  on  his  trinrds)  is  (aid  to  *  1  Inft.  1  }• 

hate  passled  a  pragmatical  pnfeflbr  in  f  F«  N«  B.  69, 70. 
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the  flieriff'  can  proceed  no  farther' ;  fo  that  it  is  ufual  to  carry 
it  up  in  the  firft  inftance  to  the  courts  of  Weftminfter^halL 
£  15^  ]  Upon  this  a&ion  brought,  and  declaration  deliTcred,  the 
diftreiQor,  who  is  now  the  defendant,  makes  avowry  $  that 
is,  he  awtws  taking  the  diftrefs  in  his  own  right,  or  the  right 
of.  his  wife  *  \  and  fets  forth  the  reafon  of  it,  as  for  rent 
arrere,  damage  done,  or  other  caufe :  or  elfe,  if  he  juftifies 
in  another's  right  as  his  b»iJifF  or  fervant,  he  is  faid  to  make 
pogm%ancei  that  is^  he  ackmwUges  the  taking,  but  infifts  that 
fuch  taking  was  legal,  as  he  a£ked  by  the  command  of  one 
who  had  a  right  to  diilrein :  and  on  the  truth  and  legal  merits 
of  this  avowry  or  cognizance  the  caufe  is  determined.    If  it 
b^  determined  for  the  plaintiff,  viz.  that  the  diftrefs  was 
wrongfully  taken;  he  has  already  got  his  goods  back  into  his 
own  pofTefiion,  and  fhall  keep  them,  and  moreover  recover 
damages  \    But  if  the  defendant  prevails,  by  the  default  or 
nonfuit  of  the  plaintiff,  then  he  fliall  hare  a  writ  de  retarm 
habendof  whereby  the  goods  or  chattels  (which  were  diftrein- 
.ed  and  then  replevied)  are  returned  again  into  his  cuftody  ; 
to  be  {old,  or  otherwife  difpofed  of,  as  if  no  replevin  had 
been  made.     And  at  the  common  law,  the  plaintiff  might 
have  brought  another  replevin,  and  fo  infinitum  to  the  in« 
tolerable  vexation  of  the  defendant.    Wherefore  the  ftatutc 
of  Weftm.  2.  c.  2.  reftrains  the  plaintiff,  when  nonfuitedy 
from  fuing  out  any  frefli  replevin ;  but  allows  him  z  judicial 
writ,  iffuing  out  of  the  original  record,  and  called  a  writ  of 
fecend  deliverance^  in  order  to  have  the  fame  diftrefs  again 
delivered  to  him,  on  giving  the  like  fccurity  as  before.    And, 
if  the  plaintiff  be  a  fecond  time  nonfuit,  or  if  the  defendant 
has  judgment  upon  verdi£b  or  demurrer  in  the  firft  replevin^ 
he  fliall  have  a  writ  of  return  irrepievifahle  i  after  which  no 
writ  of  fecond  deliverance  (hall  be  allowed^.  But  in  cafe  of  a 
diftrefs  for  rent  arrere,  the  writ  of  fecond  deliverance  is  in 
cffeft^  taken  away  by  ftatutc  17  Car.  II.  c.  7.  which  dire&s 
that,  if  ^he  plaintiff  be  nonfuit  before  iffue  joined,  th^n  upoi^ 


9  Finch.  L.  3179 
»  f  Saund.  J95, 


c  %  Inll.  340. 
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fuggeftion  made  on  the  record  in  nature  of  an  avowry  or  cog- 
nizance ;  or  if  judgment  be  given  againft  him  on  demurrer, 
then,  without  any  fuch  fuggeftion,  the  defendant  may  have  a 
writ  to  inquire  into  the  value  of  the  diftrefs  by  a  jury,  and  C  T'  1 
Qiall  recover  the  amount  of  it  in  damages,  if  lef$  than  the 
arrear  of  rent  i  or,  if  more,  then  fo  much  as  (hall  be  equal 
to  fuch  arrear,  with  cofts :  or,'  if  the  nonfuit  be  after  iflue 
joined,  or  if  a  verdiA  be  againft  the  plaintiff,  then  the  jury 
impannelled  to  try  the  caufe  (hall  aflefs  fuch  arrears  for  the 
defendant:  and  if  (in  any  of  thefe  cafe&j^the  diftrefs  be  in- 
fnfficient  to  anfwer  the  arrears  diftreined  for,  the  defendant 
may  take  a  farther  diftrefs  or  diftrefles  *.  But  otherwife,  if^ 
pending  a  replevin  for  a  former  diftrefs,  a  man  diftreins  again 
for  the  fame  rent  or  fervice,  then  the  party  is  not  driven  to 
his  a&ion  of  replevin,  but  ihall  have  a  writ  of  recaption  ^,  and 
recover  damages  for  the  defendant  the  re-diftreinor's  contempt 
of  the  proceis  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takings 
of  a  man's  goods  confift  only  in  recovering  a  fatisfadion  in 
damages.  As  if  a  man  takes  the  goods  of  another  out  of  his 
a£iual  or  virtual  pofleflion,  without  having  a  lawful  title  fo 
to  do,  it  is  an  injury ;  which,  though  it  doth  not  amount 
to  felony  unlefs  it  be  done  animojurandi^  is  neverthelefs  a 
tranfgreilion,  for  which  an  a£lion  of  trefpafs  vi  et  arm'u  will 
lie ;  wherein  the  plaintiff  ftiall  not  recover  the  thing  itfelf^ 
but  only  damages  for  the  lofs  of  it.  Or,  if  committed  with- 
out force,  the  party  may,  at  his  choice,  have  another  remedy 
in  damages  by  a£tion  of  trover  and  converjton^  of  which  I  (hall 
preiently  (ay  more* 

2.  Depiuvation  of  pofleflion  may  alfo  be  by  an  unjuft 
detainer  of  another's  goods,  though  the  original  taking  was 
lawful.  As  if  I  diftrein  another's  cattle  damage-feafant,  and 
before  they  are  impounded  he  tenders  me  fufficient  amends  ; 
now,  though  the  original  taking  was  lawful,  my  fubfcquent 
detainment  of  them  after  tender  of  amends  is  wrongful,  and 

f  Sut»  17  Car*  U.  c.  7*  *  V,  N.  B.  71. 
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he  fiiall  have  an  a£tion  o£  replevin  againft mc  to  leoover  theoif^: 
m  which  he  fiiall  recover  damages  only  for  the  diteoiimvaA  not 
£  152  ]]  for  the  r0||)/i6ir,becauie  the  original  taking  was  lawfuL    Or,  tf 
I  lend  a  man  a  horfe,  and  he  afterwards  ref ufes  to  reftore  it, 
this  injury  confifts  in  the  detaining,  and  not  in  the  ovigiaal 
taking,  and  the  regular  methoi)  for  me  to  recover  pofleflloQ  is 
by  aftion  of  detinue^.    In  this  adion,  of  dHinue^  it  is  neceflary 
to  afcertain  the  thing  detained^in  fuck  a  manner  as  that  it  may 
be  fpcd&caUy  known  and  recovered.    Therefore  it  cannot 
be  brought  for  money,  corn^  or  the  like ;  for  that  cannot  be 
known  from  other  money  or  com ;  unlefs  it  be  in  a  bag  or  a 
/ack,  for  then  it  may  be  diftinguifliably  marked.    In  order 
'         therefore  to  ground  an  a£Uon  of  detinue,  which  is  only  for  the 
detaining,  thefe  points  are  neceflary' :  i.  That  the  defendant 
^amt  lawfully  into  poflcflioa  of  the  goods,  as  eiUier  by  delivery 
to  him,  or  finding  them ;  2.  That  the  plaintifFhave  a  property; 
3.  That  the  goods  themfelves  be  of  fome  value ;  and  4.  That 
they  be  afccrtained  in  point  of  identity.     Upon  this  the  jury, 
if  they  find  for  the  plaintiff,  aflefs  the  refpe&ive  values  of^the 
feveral  parcels  detained,  and  alfo  damages  for  the  detention. 
And  the  judgment  is  conditional}  that  the  plaintiff  recover 
the  faid  goods,  or  (if  they  cannot  be  had)  their  refpedive 
values,  and  alfo  the  damnges  for  detaining  themi.     But  there 
is  one  difadvantage  which  attends  this  adion ;  v/z.  that  the 
defendant  is  herein  permitted  to  wage  his  law,  that  is,  to  ex« 
culpate  himfelf  by  oath*^,  and  thereby  defeat  the  plaintiff  of 
his  remedy :  which  privilege  is  grounded  on  the  confidence 
originally  repofed  in  the  bailee  by  the  bailor,  in  the  borrower 
by  the  lender,  and  the  like ;  from  whence  arofe  a  ftrong 
prefumptive  evidence,  thiit  in  the  plaintifPs  own  opinion  the 
defendant  was  worthy  of  credit.     But  for  this  reafon  the 
afiion  itfelf  is  of  late  much  difufed^  and  has  given  place  to 
the  a£tion  of  trover* 

This  aSion  of  trovir  and  converfioffp  was  in  it's  original 
an  adion  of  trefpafs  upon  the  cafe,  for  recovery  of  damages 

g  F.  N.  B.  69.  i  Co.  Entr.  170*    Cro.  Jac.  6Si. 

k  Uid.  isS.  k  Co.  Litt.  S95. 

i  Co.  Litt.  28€» 
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againft  fach  perfon  as  had  y^iz/n/ another's  goods^  and  refufed 
to  deliver  them  on  demand,  bxrt  converted  them  to  hfe  own 
ufe ;  from  t^hich  finding  and  converting  it  is  called  an  adion  C  ^53  J 
of  trcver  and  converfion.  The  freedom  of  this  a£lion  from 
wager  of  law,  and  theflefs  degree  of  certainty  reqaifite  in  de- 
fcribing  the  goods ',  gave  it  fo  confiderable  an  advantage 
over  the  a£tion  of  detinue,  that  by  a  fi£lion  of  law  a£ltons  of 
ir&ver  were  at  length  permitted  to  be  brought  againft  any 
man,  who  had  ift  his  pofleffion  by  any  means  whatfoever  the 
perfonal  goods  of  another,  and  fold  them  or  uftd  them  with- 
out the  confent  of  the  owner,  or  refufed  to  deliver  them  when 
deihanded.  The  injury  lies  in  the  converfion  :  for  any  man  , 
miiy  take  the  goods  of  another  into  pofleffion,  if  he  finds 
them;  but  no  finder  is  allowed  to  acquire  a  property  therein, 
unlefs  the  owner  be  for  ever  unknown" :  and  therefore  he 
muft  not  convert  them  to  his  own  ufe,  which  the  law  pre- 
fumeshim  to  do,  if  he  refufes  to  reftore  them  to  the  owner: 
for  which  reafon  fuch  refufal  alone  is,  prima  faciae,  fufficient 
evidence  of  a  converfion  "•  The  fa£^  of  the  finding,  or  tro^ 
ver,  is  therefore  now  totally  immaterial :  for  the  plaintiff 
needs  only  to  fuggeft  (as  words  of  form)  that  he  loft  fuch 
goods,  and  that  the  defendant  found  them :  and,  if  he  proves 
that  the  goods  are  iis  property,  and  that  the  defendant  had 
them  in  his  poflefiion,  it  is  fufiicient.  But  a  converfion  miift 
be  fully  proved :  and  then  in  this  adion  the  plaintiff  {hall 
recover  damages,  equal  to  the  value  of  the  thing  converted, 
but  not  the  thing  itfelf ;  which  nothing  will  recover  but  an 
aSkm  of  detinue  or  ripievimm 

As  to  the  damage  that  may  be  offered  to  things  perfonal, 
while  in  the  pofleffion  of  the  owner,  as  hunting  a  man^s  deer, 
(hooting  his  dogs,  poifoning  his  cattle,  or  in  any  wife  taking 
from  the  value  of  any  of  his  chattels,  or  making  them  in  a 
worfe  ccMidition  than  before,  thefe  are  injuries  too  obvious  to 
need  explication.  I  have  only  therefore  to  mention  the  r^ 
tnedies  given  by  the  law  to  redrefs  them,  which  are  in  two 

1  Sallt.  654.  a  lolUf .  56* 
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fliapcs ;  by  adion  of  trej^afs  vi  et  armisy  where  the  a&  is  ia 
itfelf  immediately  injurious  to  another's  property,  and  there* 
C  '54  3  ^^^  ncccflarily  accompanied  with  fome  degree  of  force ;  and 
by  fpecial  a£^ion  on  the  cnfe^  where  the  a£l  is  in  itfelf  indiffe- 
rent^ and  the  injury  only  confequential^  and  therefore  arifiug 
without  any  breach  of  the  peace,  tn  both  of  which  fuits  the 
plaintiff  fliall  recover  damages,  in  proportion  to  the  injury 
which  he  proves  that  his  property  has  fuftained.  And  it  is 
jiot  material  whether  the  damage  be  done  by  the  defendant 
himfelf,  or  his  fervants  by  his  dire£lion  }  for  the  a£lion  will 
lie  againft  the  mafler  as  well  as  the  fervant  <>.  And,  if  a  man 
keeps  a  dog  or  other  brute  animal,  ufed  to  do  mifchief,  as 
by  worrying  flieep,  or  the  like,  the  owner  muft  anfwer  for 
the  confequences,  if  he  knows  of  fuch  evil  habit  ^  (a). 

II.  Hitherto  of  injuries  affefting  the  right  of  thingi 
perfonal,  in  pojfejfton.  We  are  next  to  confidcr  thofc  which 
regard  things  in  oBion  only  ;  or  fuch  rights  as  are  founded 
on,  and  arife  from  contraQs ;  the  nature  and  feveral  divifions 
of  which  were  explained  in  the  preceding  volume*^.  The 
iriolation,  or  non-performance,  of  thefe  contradls  might  be 
extended  into  as  great  a  variety  of  wrongs,  as  the  rights  which 
we  then  conCdered :  but  I  fhall  now  confider  them  in  a  more 
comprehenfive  view,  by  here  making  only  a  twofold  divifion 
of  contracts }  viz,  contra£l$  exprefs^  and  contrafts  implied i 
and  pointing  out  the  injuries  that  arife  from  the  violation  of 
each,  with  their  refped^ive  remedies. 

«  Express  contra^s  include  three  diftinA  fpecies  $  debts, 

covenants,  and  promifes. 

^  Nojr*t  Max.  c.  44.  f  See  book  II.  ch.  3a 

p.Cfo.Ctf.  254.  437. 

■■  ■  '    '  ■ 

(2)  Bat  the  owner  is  not  anfiverable  for  the  firft  mifehief  done 
by  a  dog»  a  bull»  or  other  tame  animal^  BtdL  N,  P.  77.  Yet  if  he 
fliottld  carry  his  dog  into  a  field,  where  he  himfelf  b  a  trefpa/Ter, 
tnd  the  dog  ihould  kill  iheep,  this»  though  the  firll  oiFence,  might 
I  conceive  be  dated  and  proved  as  an  aggravation  of  the  trefpafs. 

.     7  »•  Thj5 
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1.  The  legal  acceptation  of  debt  Is,  a  fun;>  of  mon^y  due 
by  certain  and  exprefs  agreement :  as,  by  a  bond  for  a  deter« 
minatefum  j  a  bill  or  note ;  a  fpecial  bargain ;  or  a  rentreferved 
on  a.  leafe ;  where  the  quantity  is  fixed  and  fpecificy  and 
does  not  depend  upon  any  fubfequent  valuation  to  fettle  it. 
The  non-payment  of  thcfe  is  an  injury,  for  which  the  proper 
remedy  is  by  aclion  of  deit^,  to  compel  the  performance  of 
the  contracl  and  recover  the  fpecifical  fum  due*.  This  is  the  [  ij;j  J 
fhorteft  and  fureft  remedy ;  particularly  where  the  debt  arifes 
upon  a  fp6cia1ty,  that  is,  upon  a  deed  or  inftrument  under 
fcal.  So^ffo,  if  I  verbally  agree  to  pay  a  man  a  certain  price 
for  a  certain  parcel  of  goods,  and  fail  in  the  performance,  an 
a£lion  of  debt  lies  a^ainft  me ;  for  this  is  alfo  a  determin/iU 
contrad :  but  if  I  agree  for  no  fettled  price,  I  am  not  liabW 
to  an  adlion  of  debt,  but  a  fpecial  a£lion  on  the  cfafe,  accord- 
ing to  the  nature  of  my  contraft.  And  indeed  a£lions  of 
debt  are  now  feldom  brought  but  upon  fpecial  contracts  under 
feal ;  wherein  the  fum  due  is  clearly  and  precifely  exprefTed ; 
for,  in  cafe  of  fuch  an  aflion  upon  a  fimple  contra£t,  the  plain** 
tiflFlabours  under  two  difficulties*  Firft,  the  defendant  has 
here  the  fame  advantage  as  in  an  a£lion  of  detinue^  that  of 
waging  his  law,  or  purging  himfelf  of  the  debt  by  oath,  if 
he  thinks  proper^.  Secondly,  in  an  aflion  of  debt  the  plain-* 
tiff  muft  prove  the  whole  debt  he  claims,  or  recover  nothing 
at  all.  For  the  debt  is  one  fingle  caufe  of  aftion,  fixed  and 
determined;  and  which  therefore,  if  the  proof  varies  from  the 
claim,  cannot  be  looked  upon  as  the  fame  contradl  whereof 
the  performance  is  fued  for.  If  therefore  I  bring  an  aftion 
of  debt  for  30/,  I  am  not  at  liberty  to  prove  a  debt  of  20/,  and 
recover  a  verdi£l  thereon  < ;  any  more  than  if  I  bring  an 
a^ion  of  detinue  for  a  horfe,  I  can  thereby  recover  an  ox. 
For  I  fail  in  the  proof  of  that  contraA,  which  my  adion  or 
complaint  has  alleged  to  be  fpecific,  exprefs,  and  determinate. 
But  in  an  a£lion  on  the  cafe,  on  what  is  called  an  irtdeUtatus 
^Jfum^it^  which  is  not  brought  to  compel  a  fpecific  perform* 

'  F.  N.  B.  119.  t  Bro.  Lt  j  gagit,  93.    Dyer.  fti9« 
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ance  of  the  contra£i,  But  to  recover  damages  for  it's  non-* 
performance^  the  implied  ajfumfjit^  and  coiifequentl]r  the 
damages  for  the  breach  of  it,  are  of  their  nature  indetermi- 
nate ;  and  will  therefore  adapt  and  proportion  themfclves  to 
the  truth  of  the  cafe  which  (hall  be  proved^  without  being 
confined  to  the  precife  demand  dated  in  the  declaration.  For 
[  156  J  if  o/iydebt  be  proved^  however  lefs  than  the  fum  demanded, 
the  law  will  raife  a  promife  pro  tanto^  and  the  damages  will 
of  courfe  be  proportioned  to  the  aQual  debt.  So  thati  may 
declare  that  the  defendant,  being  indebted  to  me  in  jo/,  under^ 
/^^rpromifed  to  pay  it,  but  failed;  and  lay  my  ^damages 
arifing  from  £uch  failure  at  what  fum  I  pleafe  :  and  the  jury 
will,  according  to  the  nature  of  my  proof,  allow  me  either 
the  whole  in  damages,  or  any  inferior  fum*  And,  even  in 
anions  of  debt^  where  the  contra<Sl  is  proved  or  admitted,  if 
the  defendant  can  ihew  that  he  has  difcharged  any  part  of  it, 
the  plaintiff  ihall  recover  the  reGdue  «. 

The  form  of  the  writ  of  debt  is  fometimes  in  the  debet  and 
detinet,  and  fometimes  in  the  detinet  only :  that  is,  the  writ 
ftates,  either  that  the  defendant  ewes  and  unjuftly  detains  the 
debt  or  thing  in  quedion,  or  only  that  he  unjuftly  detains  it. 
It  is  brought  in  the  debet  as  well  as  detinet^  when  fued  by  one 
of  the  original  contra£ting  parties  who  perfonally  gate  the 
credit,  againft  the  other  who  perfonally  incurred  the  debt,  or 
againfl;  his  heirs,  if  they  are  bound  to  the  payment ;  as  by  the 
obligee  againft  the  obligor,  the  landlord  againft  the  tenant, 
£5*r.  But,  if  it  be  brought  by  or  againft  an  executor  for  a  debt 
due  to.orfrom  the  teftator,  this  not  being  his  own  debt,  Oiall 
be fuedforinthe^^/iWonlyw.  Soalfoif theaClionbeforgoods, 
for  corn,  or  an  horfe,  the  writ  fliall  be  in  the  detinet  only ;  for 
nothing  but  a  fum  of  money,  for  which  I  (or  my  anceftors  in 
my  name)  have  perfonally  contra^ied,  is  properly  confidered 
as  my  debt.  And  indeed  a  writ  of  debt  in  the  detinet  only,  for 
goods  and  chattels,  is  neither  more  nor  lefs  than  a  mere  writ 
of  detinue:  and  is  followed  by  the  very  fame  judgment '• 

«  I  Roll.  Rep.  ^57.    Salk.  664.  x  Raft.  Entr.  174. 

wF.  N.  B.  119. 
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2.  A  coimNANT  alfo,  comained  in  a  deed,  to  do  a  diredb 
adl  or  to  omit  one,  is  another  ipecies  of  ezpreia  contra^St  the 
violation  or  a  breach  of  which  is  a  civil  injury.  As  if  a  maa 
coveiiaats^to  be  at  Ybik  by  fuch  a  day^  or  not  to  exercife  m 
trade  in  a, particular  place^  and  is  not  at  York. at  the  time 
appointed,  or  carries  on  his  trade  in  the  place  forbidden,  thofe 
are  direct  breaches  of  his  covenant ;  and  may  be  .perk^  £  T57  J 
greatly  to  the  difadvontage  and  lofs  of  the  covenantee.  The 
remedy  for  this  is  by  a  writ  of  <oyetiafft  y :  which  dire£ls  the 
iheriff  to  command  the  defendant  generally  to  ke^p  his  cove^ 
nant  with  the  plaintifF  (without  (pecifying  the  nature  of  ihe 
covenant)  or  (hew  good  caufe  to  the  contrary :  and  if  lie 
continues  refra£tory,  or  the  covenant  is  alrea4y  ib. broken 
that  it  cannot  now  be  (pecifically  performed^  then  the  fubib* 
quent  proceedings  fet  forth  with  precifion  the  covenantj  the 
breach,  and  the  lofs  which  has  happened  thereby;  wherei^pon 
the  jury  will  give  damages;,  in  proportion  to  the  injury 
fuftained  by  the  plaintiff,  and  occafioned  by  fuch  breach  of 
.the  defendant's  contrail. 

There  is  one  fpecies  of  covehant,  of  a  different  nature 
from  the  reft ;  and  that  is  a  covenant  naJ,  to  convey  or  dif- 
pofe  of  lands,  which  feems  to  be.  partly  of  a  perfonal  and 
partly  of  a  real  nature*.  For  this  the  remedy  is  by  a  fpecial 
writ  of  covenant,  for  a  fpecific  performance  of  the  contra£^ 
concerning  certain  lands  particularly  dcfcribed  in  the  writ. 
It  therefore  dire£ls  the  (hcrifF  to  command  the  defendant, 
here  called  the  deforciant,  to  keep  the  covenant  made  be« 
tween  the  pbintifF  and  him  concerning  the  identical  lands  in 
queftion :  and  upon  this  procefs  it  is  that  fines  of  lands  ace 
ufually  levied  at  common  law ' ;  the  plaintiff,  or  perfoft  to 
whom  the  fine  is  levied,  bringing  a  writ  of  covenant,  in 
which  he  fuggefts  fome  agreement  to  hzjre  been  made  between 
him  and  the  deforciant,  touching  thofe  particular  lands,  for 
the  completion  of  which  he  brings  this  a£^ion.  And,  for  the 
end  of  this  fuppofed  difference,  the  fine  oijinalss  concord  is 

f  F.  N.  B.  145.  ^Seft^book  II.  ch.  ai. 

•  Hal.  on  F.  H«  B.  146. 

made. 
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made,  whereby  the  deforciant  (noinr  called  the  cogdizor)  ac- 
knowleges  the  tenements  to  be  the  right  of  the  plaintiff,  now 
called  the  cognizee.  And  moreover,  as  ieafes  for  years  were 
formerly  confidered  only  as  contrafts  **  or  covenants  for  the 
enjoyment  of  the  rents  and  profits,  and  not  as  the  conveyance 
of  any  real  intereft  in  the  land,  the  anttent  remedy  for  the 
X  '^S^  ]  leffee,if  ejected,  was  by  a  writ  of  covenant  againft  the  teflbr^ 
to  recover  the  term  (if  in  being)  and  damages,  in  cafe  the 
oufter  was  committed  by  the  leffor  himfelf :  or,  if  the  term 
was  expired,  or  the  oufter  was  committed  by  a  ftranger,  claim- 
ing by  an  elder  title,  then  to  recover  damages  only  ^* 

No  perfon  could  at  common  law  fake  advantage  of  any  co- 
venant or  condition,  except  fuch  as  were  parties  or  privies 
thereto ;  and,  of  courfe,  no  grantee  or  affignee  of  any  rever- 
fion  or  rent.  "  To  remedy  which,  and  more  effeftually  to  fc- 
cure  to  the  king's  grantees  the  fpoils  of  the  monafteries  then 
newly  diffolvcd,  the  ftatute  3I  Hen.  VIII.  c.  34.  gives  the 
affignee  of  a  reverfion  (after  notice  of  fuch  affignment')  the 
fame  remedies  againft  the  particular  tenant,  by  entry  or  a£^ion, 
for  wafte  or  other  forfeitures,  non-payment  of  rent,  and  non* 
petformance  of  conditions,' covenants,  and  agreements,  as  the 
affignor  himfelf  might  have  had ;  and  makes  him  equally 
liable,  on  the  other  hand,  for  a£ls  agreed  to  be  performed  by 
^the  affignor,  except  in  the  cafe  of  warranty. 

3.  A  PROMISE  is  in  the  nature  of  a  verbal  covenant,  and 
'wants  nothing  but  the  folemnity  of  writing  and  fealing  to 
make  it  abfolutely  the  fame.  If  therefore  it  be  to  do  any  ex- 
plicit a£l,  it  is  an  exprefs  contra£l,  as  much  as  any  covenant ; 
and  the  breach  of  it  is  an  equal  injury.  The  remedy  indeed 
is  not  exa£tly  the  fame :  fince,  inftead  of  an  af^ion  of  cove- 
nant, there  only  lies  an  a£fcion  upon  the  cafe,  for  what  is 
called  the  aji/mpjit  or  undertaking  of  the  defendant;  the 
failure  of  performing  which  is  the  wrong  or  injury  done  to 

b  See  book  IT.  ch.  9.  a  Co.  Litt.  a  15.  Moor.  87^,  Cro. 

c  Bro.  jtbr.  r.  covenant,  331  F.  N.  B.      Jac.  145. 
476. 
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the  plaintlflF,  the  damages  whereof  a  jury  are  to  eftimate  and 
fettle.  As  if  a  builder  promifesi  undertakes,  or  afTumes  to 
Caius,  that  he  will  build  and  cover  his  houfe  within  a  time 
limited,  and  fails  to  do  it;  Caius  has  an  a£liou  on  the  cafe 
againil  the  builder,  for  this  breach  of  his  exprefs  promife. 
Undertakings  or  affum^t ;  and  (hall  recover  a  pecuniary  fa- 
tisfa£lion  for  the  injury  fuftained  by  fuch  delay.  So  alfo  in 
the  cafe  before-mentioned,  of  a  debt  by  (imple  contra£t,  if  the 
debtor  promifcs  to  pay  it  and  does  not,  this  breach  of  promife 
entitles  the  creditor  to  his  a£iion  on  the  cafe,  inftead  of  being 
driven  to  an  a£tion  of  debt®;  Thus  likewife  a  promifTory 
note,  or  note  of  hand  not  under  feal,  to  pay  money  at  a  day 
certain,  is  an  exprefs  ajfumpfu :  and  the  payee  at  common 
law,  or  by  cuftom  and  a£i  of  parliament  the  indorfee  ^,  may 
recover  the  value  of  the  note  in  damages,  if  it  remains  un- 
paid. Some  agreements  indeed,  though  never  fo  exprefsly 
made,  are  deemed  of  fo  important  a  nature,  that  they  ought 
not  to  reft  in  verbal  promife  only,  which  cannot  be  proved 
but  by  the  memory  (which  fometimes  will  induce  the  per- 
jury) of  witnefles.  To  prevent  which,  the  ftatute  of  frauds, 
and  perjuries,  29  Car.  II;  c.  3.  enaAs,  that  in  the  five  follow- 
ing cafes  no  verbal  promife  (hall  be  fufHcient  to  ground  an 
adiion  upon,  but  at  the  leaft  fome  note  or  memorandum  of  it 
Ihall  be  made  in  writing,  and  figncd  by  the  party  to  be 
charged  therewith:  i.  Where  an  executor  or  adniiinftrator 
promifes  to  anfwer  damages  out  of  his  own  cftate.  2.  Where 
a  man  undertakes  to  anfwer  for  the  debt,  default,  or  mifcar- 
tiage  of  another.  3.  Where  any  agreement  is  made,  upon 
confideration  of  marriage.  4.  Whete  any  contraft  or  fale 
is  made  of  lands,  tenements,  or  hereditaments,  or  any  interefl 
thefeiii.  5.  And,  laftly,  where  there  is  any  agreement  that 
is  not  to  be  performed  within  a  year  from  the  making  there- 
of.    In  all  thefe  cafes  a  mere  verbal  ajjumpftt  is  void  (^). 

From 

c  4.  Rep.  91.  ^  See  book  II.  ch.  30. 
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(3)  Thcfc  provifions  ift  the  ftatute  hive  prcfduccd  many  de- 
cifioDS  both  in  the  courts  of  law  and  cqyiity. 

It  is  determined,  that  if  Vfio  perfons  go  to  a  (hop,  and  one 
l»rderv  goods,  and  the  other  fays,  **  if  he  does  not  pay  I  will,  or  I 

Vol.  III.  N  "  will 


158  Private  Book  III, 

From  theft  expreff  contradls  the  tranfition  is  cafy  to  thofc 
that  arc  only  implied  by  law.     Whicli  arc  fuch  as  rcafon  and 

julticc 


"  will  fee  you  paid/'  he  is  not  bound  unlcfs  his  engagement  is 
reduced  into  writing ;  in  ai]  fuch  cafes  the  qucllion  is,  who  is  the 
buyer,  or  to  whom  the  credit  is  given,  and  who  is  the  furety,  and 
tliat  queilion,  from  all  the  circuni fiances,  mull  be  afcertained  by 
the  jury :  for  if  the  perfon  for  whofe  ufe  the  goods  are  fumiQied 
be  liable  at  all,  any  promife  by  a  third  perfon  to  difcharge  the  debt 
inufl  be  in  writing,  otherwife  it  is  void.  2  7\  R,  80.  H.  BL  Rcf. 
120.  Mutual  promifes  to  marry  need  not  be  in  writing,  bat  ihe 
ftatute  relates  only  to  agreements  made  in  coivfideration  of  the 
marriage.  .•!  leafe  not  exceeding  three  years,  in  which  the  rent 
referred  amounts  to  two  thirds  of  the  improved  value,  is  good 
without  writing  ;  but  all  other  parol  leafes  or  agreements  for  any 
intereil  in  lands,  have  the  effect  of  edates  at  will  only.  BuU. 
N.  P,  279.  All  declarations  of  trufts,  except  fuch  as  refuk  by 
implication  of  law,  mull  be  made  in  writing.  29  Cor.  //.  c.  3. 
/.  7  &  8. 

If  a  promife  depends  upon  a  contingency,  which  may  or  may 
not  fall  within  a  J^r,  it  is  not  within  the  llatute ;  as  a  promife  to 
pay  a  Aim  of  money  upon  a  death  or  marriage,  or  upon  the  return 
of  a  (hip,  or  to  leave  a  legacy  by  will,  is  good  by  parol ;  for  fuch  a 
pj^omife  may  by  poflibility  be  performed  within  the  year.  3  Burr. 
1278.     1  Salk.  28^0,     3  Salk,  9.  Wf. 

With  regard  to  the  contracts  for  goods  of  the  value  of  10/., 
See  2  vol.  448.  n.  6  &  7, 

But  a  court  o(  equity  will  decree  a  fpecific  performance  of  a  ver- 
bal contrad,  when  it  is  confefTed  by  a  defendant  in  his  anfwcr, 
or  when  there  has  been  a  part  performance  of  it;  as  by  pay- 
ment of  part  of  the  conftderation  money,  or  by  entering  and 
expending  money  upon  the  eilate,  for  fuch  a»51s  preclude  ther 
party  from  denying  the  exiftence  of  the  contrail,  and  prove 
that  there  can  be  no  fraud  or  perjury  in  obtaining  the  execucioR 
of  it. 

.  If  one  party  only  figns  an  agreement,  he  is  bound  by  it ;  and  if 
an  agreement  is  by  parol,  but  it  is  agreed  it  (hall  be  reduced  imo 
writing,  and  this  is  prevented  by  the  fraud  of  one  of  the  parties. 
Performance  of  it  will  be  decreed,    z  Brc.  564, 5,6.  See  3  ffooif^ 
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jufticc  diflate,  and  i;vhich  therefore  the  law  prefuxnes  that 
every  man  has  contracted  to  perform ;  and,  upon  this  pre- 
fumption  makes  him  anfwerable  to  fuch  perfons^  as  fufi^r 
by  his  non-performance. 

O*  this  nature,  are,  firft,  fuch  as  are  necefTarily  impKed  by 
the  fundamental  conftitution  of  government,  to  which  every 
man  is  a  contrafling  party.  And  thus  it  is  that  every  perfon 
is  bound  and  hath  virtually  agreed  to  pay  fuch  particular  fums 
of  money,  as  are  charged  on  him  by  the  fentence,  or  aflefled 
by  th«  interpretation,  of  the  law.  For  it  is  a  part  of  the 
original  con  trad:,  entered  into  by  all  mankind  who  partake 
the  benefits  of  fociety,  to  fubmit  in  all  points  to  the  muni- 
cipal conftitutions  and  local  ordinances  of  that  ftate,  of 
which  each  individual  is  a  member.  Whatever  therefore 
the  laws  order  any  one  to  pay,  that  becomes  inftantly  a  debt, 
which  he  hath  beforehand  contraded  to  difcharge.  And  C  ^SS^  3 
this  implied  agreement  it  is,  that  gives  the  plaintiiF  a  right 
to  inftitute  a  fecond  aflion,  founded  merely  on  the  general 
contrad,  in  order  to  recover  fuch  damages  or  fum  of  money, 
as  are  afleffed  by  the  jury  and  adjudged  by  the  court  to  be 
due  from  the  defendant  to  the  plaintiff  in  any  former  aflion. 
So  that  if  he  hath  once  obtained  a  judgment  againft  another 
for  a  certain  fum,  and  neglcfts  to  take  out  execution  there- 
upon, he  may  afterwards  bring  an  aftion  of  debt  upon  this 
judgment^,  and  (hall  not  be  put  upon  the  proof  of  the  ori- 
jginal  caufe  of  aftion  j  but  upon  (hewing  the  judgment  once 
obtained,  (till  in  full  force,  and  yet  unfatisfied,  the  law  im- 
mediately implies,  that  by  the  original  contraft  of  fociety  the 
defendant  hath  contradled  a  debt,  and  is  bound  to  pay  it. 
This  method  feems  to  have  been  invented,  when  real  aflions 
were  more  in  ufe  than  at  present,  and  damages  were  permitted 

f  I  RoU.  Abr.  6ooy  6oi. 


Le3.  Ivii.  and  Fonhlanque  fV.  of  Eq.  h.  \,  c.  i-  /.^  k.^i  where  this 
fubjeft  IS  fully  an4  learnedly  difculTcd. 
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to  be  recovered  thereon ;  in  order  to  have  the  benefit  of  a 
writ  of  capias  to  take  the  defendant's  body  in  execution  for 
thofe  damages,  which  procefs  was  allowable  in  an  adtion  of 
debt  (in  confequence  of  the  ftatute  25  Edw.  III.  €•  17.}  but 
not  in  an  a£lion  real.  Wherefore,  fince  the  difufe  of  thofo 
real  anions,  aflions  of  debt  upon  judgment  in  perfonal  fuita 
have  been  pretty  much  difcountenanced  by  the  courts,  as 
being  generally  vexatious  and  oppreilive,  by  harafling  the  de* 
fendant  with  the  cods  of  two  actions  inftead  of  one. 


On  the  fame  principle  it  is,  (of  an  implied  original  con- 
trail to  fubmit  to  the  rules  of  the  community,  whereof  we 
are  members,)  that  a  forfeiture  impofed  by  the  bye-laws  and 
private  ordinances  of  a  corporation  upon  any  that  belong  to 
the  body,  or  an  amercement  fet  in  a  court-Ieet  or  court*baron 
upon  any  of  the  fuitors  to  the  court  (for  otherwife  it  will  not 
be  binding*')  immediately  create  a  debt  in  the  eye  of  the  law : 
and  fuch  forfeiture  or  amercement,  if  unpaid,  work  an  injury 
to  the  party  or  parties  entitled  to  receive  it  i  for  which  the 
remedy  is  by  adion  of  debt  K 

The  fame  reafon  may  with  equal  judice  be  applie  to  all 
penal  (latutcs,  that  is,  fuch  a£l$  of  parliament  whereby  a  for- 
feiture  is  infli£ted  for  tranfgreffing  the  provifions  therein 
enadled.  The  party  offending  is  here  bound  by  the  funda- 
mental contract  of  fociety  to  obey  the  diredions  of  the  le- 
giflature,  and  pay  the  forfeiture  incurred  to  fuch  perfons  as 
the  law  requires.  The  ufual  application  of  this  forfeiture  is 
t  ido  ]  either  to  the  party  aggrieved,  or  elfe  to  any  of  the  king's  fab- 
jcCts  in  general.  Of  the  former  fort  is  the  forfeiture  infliAed 
by  the  ftatute  of  Winchefter*^  (explained  and  enforced  hj 
feveral  fubfequent  ftatutes')  upon  the  hundred  wherein  a 
tpan  is  robbed,  which  is  meant  to  oblige  the  hundredors  to 
wake  hue  and  cry  after  the  felon  5  for,  if  they  take  him,  they 
ftaud  excufed.     But  otherwife  the  party  robbed  is  entitled  to 

1 17  Blis.  c.  13.    »9  Car.  H.  c.  7. 
S  Gc9i  II.  c*  i6,    %%  Ceo.  II.  c  24. 

10  profecute 
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profecutc  them  by  a  fpecial  a£tion  on  the  cafe^  for  damages 
equivalent  to  his  lofs.  And  of  the  fame  nature  is  the  ^dioii . 
given  by  ftatute  9  Geo.  I.  c«  22.  commonly  called  the  black 
^Et,  againft  the  inhabitants  of  any  hundred^  in  order  to  make 
fatisfadiion  in  damages  to  all  perfons  who  have  fufFered  by 
the  offences  enumerated  and  made  felony  by  that  a£t.  But, 
more  ufually,  thefe  forfeitures  created  by  ftatute  are  given  at 
large,  to  any  common  informer ;  or,  in  other  words,  to  any 
fuch  perfon  or  perfons  as  will  fue  for  the  fame :  and  hence 
fuch  a£iions  are  czllcd  papular  anions,  becaufe  they  are  given 
to  the  people  in  general"*.  Sometimes  one  part  is  given  to 
the  king,  to  the  poor,  or  to  fome  public  ufe,  and  the  other 
part  to  the  informer  or  profecutor ;  and  then  the  fuit  is  called 
a  qui  tarn  a£lion,  becaufe  it  is  brought  by  a  perfon  '<  qui 
*^  tarn  pro  domino  rege^  tsfc*  quam  profe  ipfo  in  hoc  parte  fequi'^ 
<<  turJ*  If  the  king  therefore  himfelf  commences  this  fuit, 
he  fliall  have  the  whole  forfeiture".  But  if  any  one  hath  be- 
gun a  qui  tam^  or  popular  a£iion,  no  other  perfon  can  pur- 
fue  it ;  and  the  verdi£t  pafied  upon  the  defendant  in  the  firft 
fuit  is  a  bar  to  all  others,  and  conclufive  even  to  the  king  him- 
felf. This  has  frequently  occafioned  offenders  to  procure 
their  own  friends  to  begin  a  fuit,  in  order  to  foreftali  and 
prevent  other  a&ions :  which  pra£tice  is  in  fome  meafqre 
prevented  by  a  ftatute  made  in  the  reign  of  a  very  iharp- 
fighted  prince  in  penal  laws,  4  Hen.  VII.  c.  20.  which  enaf^Sf 
that  no  recovery,  otherwife  than  by  verdiA,  obtained  by  col- 
lufion  in  an  a£lion  popular,  (hall  be  a  bar  to  any  other  a£lion 
profecuted  bona  fide.  A  prpvifion,  that  feems  borrowed  from  r  i(^|  1 
the  rule  of  the  Roman  law,  that  if  a  perfon  was  acquitted  of 
any  accufation,  merely  by  the  prevarication  of  the  accufer, 
a  new  profecution  might  be  commenced  againft  him  ^ 

A  SECOND  clafs  of  implied  contrails  are  fuch  as  do  not 
arife  from  the  exprcfs  determination  of  any  court,  or  the  po- 
fitive  diredion  of  any  ftatute  ^  but  from  natural  reafon,  and 
the  juft  conftruftion  of  law.     Which  clafs  extends  to  all 

m  See  book  II.  ch.  29.  ^  Ff.  47.  15.  J. 

B  %  HawlL.  P.  Q.  %b%. 
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prcfumptivc  undertakings  or  ajjfumpftts ;  which,  though  never 
perhaps  aftually  made,  yet  conftantly  arife  from  this  general 
implication  and  intendment  of  the  courts  of  judicature,  that 
every  man  hath  engaged  to  perform  what  his  duty  or  juflice 
requires.    Thus, 

1,  If  I  employ  a  pcrfon  to  tranfad  any  bufinefs  for  me, 
or  perform  any  work,  the  lawjmphcs  that  I  Undertook  or 
afiumed^to  pay  him  fo  iliuch  as  his  labour  deferved*  Ahd  if 
I  negle£);  to  make  him  amends,  he  has  a  remedy  for  thig 
injury  by  bringing  his  a'£lion  on  the  cafe  upon  this  implied 
cffum^tt :  wherein  he  is  at  liberty  to  fugged  that  I  promifed 

^  to  pay  him  fo  much  as  he  reafonably  deferved,  and  then  to 
aver  that  his  trouble  was  really  worth  fuch  <i  particular  fum, 
which  the  defendant  has  omitted  to  pay.  But  this  valuatioil 
of  his  trouble  is  fubmitted  to  the  determination  of  a  jury; 
who  will  aifefs  fuch  a  fum  in  damages  as  they  think  he  really 
merited.    This  is  called  an  ajfum^it  on  a  quantum  mtrxdt. 

2.  There  is  alfo  an  implied  ajfumpjtt  on  a  qttantum  vaUbat^ 
which  is  very  fimilar  to  the  former ;  being  only  where  one 
take^  up  goods  or  wares  of  a  tradefman,  without  exprcfsly 
agreeing  for  the  price.  There  the  law  concludes,  that  both 
parties  did  intentionally  agree,  that  the  real  value  of  tho 
goods  fliould  be  paid  ;  and  an  a£tion  on  the  cafe  may  bo 
brought  accordingly,  if  the  vendee  refufes  to  pay  that  value. 

r  i52  1  3«  A  THIRD  fpecios  of  implied /T^/wj&^^j' is  when  one  has 
had  and  received  money  belonging  to  another,  without  any 
valuable  con fi deration  given  on  the  receiver's  part :  for  the 
law  conftrues  this  to  be  money  had  and  received  for  the  ufc 
of  the  owner  only ;  and  implies  that  the  perfon  fo  receiving 
promifed  and  undertook  to  account  for  it  to  the  true  pro- 
prietor. And,  if  he  unjuflly  detains  it,  an  a£lion  on  the 
cafe  lies  againft  him  for  the  breach  of  fuch  implied  promife 
and  undertaking ;  and  he  will  be  made  to  repair  the  owner 
in  damages,  equivalent  to  what  he  has  detained  in  violation  of 
fuch  his  promife.  This  is  a  very  extenfive  and  beneficial  re-» 
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nedy,  appIkaUe  to  almoft  every  cafe  where  the  defendant 
has  received  money  which  ^a:  aequo  et  bono  he  ought  to  refund. 
It  lies  for  money  paid  by  miftake  or  on  a  confideration  which 
Lappens  to  fail,  or  through  impofition,  extortion,  or  oppref- 
fion,  or  where  any  undue  advantage  is  taken  of  the  plaintiff's 
fituation  p. 

4.  Where  a  perfon  has  laid  out  and  expended  his  own 
money  for  the  ufe  of  another,  at  his  requcft,  the  law  implies 
a  promife   of   repayment,  and  an  a&ion  will  lie  on  this 

5*  Likewise,  fifthly*  upon  a  dated  account  between  two 
merchants,  or  other  perfons,  the  law  implies  that  he  againft 
whom  the  balance  appears  has  engaged  to  pay  it  to  the  other  ; 
though  there  be  not  any  a£lual  promife.  And  from  this  im- 
plication it  is  frequent  for  anions  on  the  cafe  to  be  brought^ 
declaring  that  the  plaintiff  and  defendant  had  fettled  their 
accounts  together,  inftmul  computajfentj  (which  gives  name 
to  this  fpecies  of  affumfjit^)  and  that  the  defendant  engaged 
to  pay  the  plaintiff  the  balance,  but  has  fince  negle£led  to 
do  it.  But  if  no  account  has  been  made  up,  then  the  legal 
remedy  is  by  bringing  a  writ  of  account^  de  computo^ ;  com- 
manding the  defendant  to  render  ajud  account  to  the  plaintiff^ 
cr  ihew  the  court  good  caufe  to  the  contrary.  In  thi^  afiion, 
if  the  plaintiff  fucceeds,  there  are  two  judgments:  the  firft  [  163  ] 

^4  6arr«iori.  rF*N.B.  xi€. 

<l  Cartb.  446.     2  Keb.  99. 


(4)  If  a  furety  in  a  bond  pays  the  debt  of  the  principal,  he 
may  recover  it  back  from  the  principal  in  an  adlion  of  affumpjit^ 
for  fo  much  money  paid  and  advanced  to  his  ufe ;  yet  in  ancient 
times  this  aflion  could  not  be  maintained ;  and  it  is  faid»  that  the 
£r(l  cafe  of  the  kind»  in  which  the  plaintiff  fucceeded,  was  tried 
before  the  late'  Mr.  J.  Gould  at  Dorchefter.  But  this  is  perie£t]y 
confident  with  the  equitable  principles  of  an  ajj'umffit.     2  T,  R. 

105. 
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is,  that  the  defendant  do  account  (quod  computet)  before 
auditors  appointed  by  the  court  -,  and,  when  fuch  account  i% 
finifhed,  then  the  fecond  judgment  is,  that  he  do  pay  the 
plaintiff  fo  much  as  he  is  found  in  arreax.  This  a&ion,  by 
the  old  common  law',  lay  only  againft  the  parties  themfelves, 
and  not  their  executors;  becaufe  matters  of  account  refted 
fokly  in  their  own  knowlege.  But  this  defe^,  after  many 
fruitlefs  attempts  in  parliament,  was  at  laft  remedied  by  fta- 
tute  4  Ann.  c.  i6.  which  gives  an  a&ion  of  account  againft 
the  executors  and  adminiflrators.  But  however  it  is  found 
by  experience,  that  the  moft  ready  and  effe£lual  way  to  fettle 
thcfe  matters  of  account  is  by  bill  in  a  court  of  equity,  where 
a  difcovery  may  be  had  on  the  defendant's  oath,  without  re- 
lying merely  on  the  evidence  which  the  plaintiff  may  be  able 
to  produce,  ^¥he^efore  aftions  of  account,  to  compel  a 
man  to  bring  in  and  fettle  his  accounts,  arc  now  very  feldom 
ufed  5  though,  when  an  account  is  once  ftated,  nothing  is 
more  common  than  an  adlion  upon  the  implied  ajfumpfit  to 
pay  the  balance. 

6.  The  laft  clafs  of  contra£ls,  implied  by  re'afon  ^nd  con- 
ftruftion  of  law,  arifes  upon  this  fuppofition,  that  every  one 
uho  undertakes  any  office,  employment,  truft,  or  duty,  con- 
trails with  thofe  who  employ  or  cntruft  him,  to  perform  it 
with  integrity,  diligence,  and  Ikill.  And,  if  by  his  want 
of  either  of  thofe  qualities  any  injury  accrues  to  individuals, 
they  have  therefore  their  remedy  in  damages  by  a  fpecial  ac- 
tion on  the  cafe.  A  few  Inftances  will  fully  illuftrate  this 
matter.  If  an  officer  of  the  public  is  guilty  of  negle£l  of 
duty,  or  a  palpable  breach  of  it,  cf  non-feafance  or  of  mif- 
feafance ;  as,  if  the  fheriff  does  not  execute  a  writ  fent  to 
him,  or  if  he  wilfully  makes  a;falfe  return  thereof;  in  both 
thcfe  cafes  the  party  aggrieved  (hall  have  an  a£lion  on  thecafe^ 
for  damages  to  be  aiTefTed  by  a  jury  *.  If  a  fheriff  or  gaoler 
fuffi:rs  a  prifoncr,  who  is  taken  upon  mdhe  procefs  (that 

•  Co.  Lice.  90.  t  Moor.  431.    n  Rep.  99. 
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is»  during  the  pendency  of  a  fuit)  to  efcape^  he  is  liable  tq 
an  aAion  on  tie  ca/e"^.  But  if,  after  judgmentj  a  gaoler  or 
a  flxeriff  permits  a  debtor  to  efcape,  who  is  charged  in  execu^ 
fion  tat  a  certain  fum ;  the  debt  immediately  becomes  his 
own,  and  he  is  compellable  by  adion  of  debt,  being  for  a 
film  liquidated  and  afcertained,  to  facisfy  the  creditor  his 
whole  demand :  which  dodrine  is  grounded''  on  the  equity 
of  the  ftaCutes  of  Weftm.  2.  13  Edw.  L  c.  11.  and  i  Ric.  11^ 
jc.  1 2.  An  advocate  or  attorney  that  betray  the  caufe  of  their 
clienti  or,  being  retained,  xiegle£l  to  appear  at  tfie  trial,  by 
which  the^  caufe  mifcanies,  are  liable  to  an  aflion  on  the 
cafe,  for  a  reparation  to  their  injured  client  \  There  is  alfo 
in  law  always  an  implied  contra£i  with  a  common  inn-keeper^ 
to  fecure  his  guefts  goods  in  his  inn  ^  with  a  common  car- 
rier or  bargemafter»  to  be  anfwerable  for  the  goods  he  carries^ 
with  a  common  farrier,  that  he  ihoes  a  horfe  well,  without 
laming  him ;  with  a  common  taylor,  or  other  workman,  that 
he  performs  his  bufinefs  in  a  workmanlike  manner :  in  which 
if  they  fail,  an  a^ion  on  the  cafe  lies  to  recover  damages  for 
fuch  breach  of  their  general  undertaking  )^.  But  if  I  employ 
a  perfon  to  tranfa£lL  any  of  thefe  <:oncerns,  whofe  common 
profeilion  and  bufinefs  it  is  not,  the  law  implies  no  fuch  ge^* 
neral  undertakings  but,  in  order  to  charge  him  with  damages, 
zfpecial  agreement  is  required.  Alfo,  if  an  inn-keeper,  or 
Other  viAualler,  hangs  out  a  (ign  and  opens  his  houfe  for  tra- 
vellers, it  is  an  implied  engagement  to  entertain  all  perfons 
^ho  travel  that  way ;  and  upon  this  tiniverfal  ajfumyit  an 
aftion  on  the  cafe  will  lie  againft  him  for  damages,  if  he 
without  good  reafon  refufes  to  admit  a  traveller  *.  If  any 
one  cheats  me  with  falfe  cards  or  dice,  or  by  falfe  weights  and 
sneafures,  or  by  felling  me  one  commodity  for  another,  an 
a£lion  on  the  cafe  alfo  lies  againft  him  for  damages,  upon 
the  contract  which  tlie  law  always  implies,  that  every  tranf- 
a&ion  is  fair  and  honed  '•    In  contrails  likewife  for  fales^ 

■  Cro.  EIU.  625.     Comb.  69.  X  11  Rep.  54*     1  Saund*  324* 

«  Br9%  Abr.  t.  parliament.  19.  2  loll.  382*         »  i  Vtntr.  333. 
jp  Flocb.  L.  i?S.  •  xo  Rep.  i^. 
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it  is  conflantlj  underftood  that  the  feller  undertakes  that  the 
commodity  he  fells  is  his  own  }  and  if  it  proves  otherwife^ 
an  a£liou  on  the  cafe  lies  againft  him,  to  txzA  damages  Sot 
this  deceit.  In  contrafis  for  provifions  it  is  always  implied 
that  they  are  wholefome ;  and,  if  they  be  not^  the  fame  re- 
medy may  be  had.  Alfo  if  he^  that  felletb  ;iny  thing,  doth 
upon  the  fale  warrant  it  to  be  good,  the  law  annexes  a  tacit 
contrail:  to  this  warranty^  that  if  it  be  not  fo,  he  (hall  make 
compenfation  to  the  buyer :  eHe  it  is  an  injury  to  good  faith, 
for  which  an  a£tion  on  the  cafe  will  lie  to  recover  damages  ^» 
The  warranty,  muft  be  upon  the  fale :  for  if  it  be  made  after ^ 
and  not  at  the  time  of  the  fale,  it  is  a  void  warranty':  for  it  ia 
then  made  without  any  confideration  \  neither  does  the  buyer 
then  take  the  goods  upon  the  credit  of  the  vendor.  Alfo  the 
warranty  can  only  reach  to  things  in  being  at  the  time  of  the 
warranty  made,  and  not  to  things  infuturo :  as,  that  a  lK>rftf 
is  found  at  the  buying  of  him ;  not  that  he  will  be  found  twa 
years  hencc(5).  But  if  the  vendor  knew  the  goods  to  be  un- 
found,  and  hath  ufed  any  art  to  dtfgufe  them  ',  or  if  they 
are  in  any  (hape  di6feTent  from  what  he  rcprcfents  them  to  be 
to  the  buyer,  this  artifice  (hall  be  equivalent  to  an  expreffl 
warranty,  and  the  vendor  is  anfwerable  for  their  goodnefs. 
A  general  warranty  will  not  extend  to  guard  againft  defcdJ* 
that  are  plainly  and  obvioufly  the  obje£l  of  one's  fenfes,  as  if 
a  horfe  be  warranted  perfeft,  and  wants  either  a  tail  or  an 
ear,  unlcfs  the  buyer  in  this  cafe  be  blind.  But  if  cloth  it 
warranted  to  be  of  fuch  a  length,  when  it  is  not,  there  aa 
a£tion  on  the  cafe  lies  for  damages  \  for^that  cannot  he  dif> 

■ 

b  F.  N.  B.  94.  *%  Roll.  Rep.  5. 

c  Finch.  L.  189. 


(5)  There  feems  to  be  no  reafon  or  principle,  why,  upon  a  fuf- 
fident  confideration,  an  exprcfs  warranty  that  a  horfe  (hoold  con-* 
tinue  found  for  two  years,  Ihould  not  be  valid.  Lord  Mansfield 
declared,  in  a  cafe  in  which  the  feutence  in  the  text  wns  cited, "  there 
**  is  no  doubt  but  yoa  may  warrant  a  future  event."    Doug,  707. 
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kerned  by  figlit,  but  only  by  a  collateral  proof,  tbe  meafuring 
it*.  Alfo  if  a  horfe  is  warranted  founds  and  he  wants  the 
fight  of  an  eye,  though  this  feems  to  be  the  objefl:  of  one's 
fenfeS)  yet  as  the  difcernment  of  fuch  defeats  is  frequently 
matter  of  fkiU,  it  hath  been  held  that  an  aftion  on  the  Cafe 
iieth,  to  recover  damages  for  this  impofition  ^. 

Besides  the  fpecial  a£lion  on  the  cafe,  there  is  alfo  a  pe--  [  '^^  3 
culiar  remedy,  entitled  an  aftion  of  deceit^y  to  give  damages 
in  fome  particular  cafes  of  fraud ;  and  principally  where  one 
man  does  any  thing  in  the  name  of  another,  by  which  he  is 
deceived  or  injured " ;  as  if  one  brings  an  action  in  another's 
name,  and  then  fufFers  a  non-fuit,  whereby  the  plaintiff  be- 
comes liable  to  cods:  or  where  one  obtains  or  fuiFers^a 
fraudulent  recovery  of  lands,  tenements,  or  chattels,  to  the 
prejudice  of  him  that  hath  right.  As  when  by  collufion  the 
attorney  of  the  tenant  makes  default  in  a  real  aflion,  or  where 
the  (heriiF  returns  that  the  tenant  was  fummoned  when  he 
was  not  fo,  and  in  either  cafe  he  lofes  the  land,  the  writ  of 
deceit  lies  againfl  the  demandant,  and  alfo  the  attorney  or  the 
iheriff  and  his  ofEcers ;  to  annul  the  former  proceedings  and 
recover  back  the  land  *•  It  alfo  lies  in  the  cafes  of  warranty 
before-mentioned,  and  other  perfonal  injuries  committed 
contrary  to  good  faith  and  honefty  ^^  But  an  action  on  the 
cafsy  for  damages,  in  nature  of  a  writ  of  deceit ,  is  more  ufually 
brought  upon  thefe  occafions*.  And  indeed  it  is  the  only" 
remedy  for  a  lord  of  a  manor,  in  or  out  of  antient  de- 
mefne,  to  reverfe  a  fine  or  recovery  had  in  the  king's  courts 
of  lands  lying  within  his  jurifdiftion  ;  which  would  other- 
wife  be  thereby  turned  into  frank  fee.  And  this  may  be. 
brought  by  the  lord  againft  the  parties  and  cej}t4y  (lue  ufe  of 
(\jch  fine  or  recovery ;  and  thereby  he  ftall  obtain  judgment 

•  Finch.  L.  189,  Entr.  «t,  422.     Seepag.405. 

Ipalk.  6ir.             '  k  F.  N.  B  9S. 

g  F.  N.  B.  95.  '  Booth.  253.    Co.  Entr*  S* 

k  Law  ofnifiprius*  30.  m  3  Ley,  419, 

IBoo^  1691  aAioos,  951.  Rait 
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not  only  for  damages  (which  are  ufually  remitted)  but  alfo 
to  recover  his  court,  aud  jurifdidlion  over  the  lands^  and  to 
^nnul  the  former  proceedings  "• 

Thus  much  for  the  non-performance  of  contra£ls  ezprefs 
or  implied ;  which  includes  every  poflible  injury  to  what  is 
by  far  the  mod  confiderable  fpecies  of  perfonal  property ;  viz. 
that  which  confifts  in  a£lion  merely,  and  not  in  pofleflion. 
Which  finiflies  our  inquiries  into  fuch  wrongs  as  may  be 
offered  to  perfonal  property,  with  their  feveral  remedies  by 
fiiit  or  aAion. 

V  lUft*  £ntr«  IOC.  h*   3  l«ev.  41 5>    Lutw*  71 1«  749* 
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CHAPTER    THE     TENTH. 

OF  INJURIES  TO  REAL  PROPERTY, 

AND    FIRST    OF    DISPOSSESSION,    OR. 

OUSTER  OF  THE  FREEHOLD. 


I  COME  now  to  confkler  fuch  injuries  as  aiTeft  that  fpe* 
cies  of  property  which  the  laws  of  England  have  deno- 
thinated  real;  as  being  of  a  more  fubftantial  and  petma« 
nent  nature,  than  thofe  tranfitory  rights  of  which  perfonal 
chattels  are  the  objeft. 

Real  injuries  then,  or  injuries  afle£ting  real  rights,  are' 
priHcipally  fix;     i.  Oufter;     2.  Trefpafs;     3.  Nufance^ 
4»  Wafte  ;    5.  Subtraction  ;    6.  Difturbance. 

Ouster,  or  difpofleilion,  is  a  wrong  or  injury  that  carries 
with  it  the  amotion  of  pofrefTion :  for  thereby  the  wrong- 
doer gets  into  the  a£tual  occupation  of  the  land  or  heredita- 
ment, and  obliges  him  that  hath  a  right  to  feek  his  legal 
remedy ;  in  order  to  gain  pofleflion,  and  damages  for  the  in« 
jury  fuftained.  And  fuch  oufter,  or  difpofleflion,  may  either 
be  of  xkt freehold^  or  of  chattels  real.  Oufter  of  tlit  freehold \% 
eji^fted  by  one  of  the  following  methods,  i.  Abatement; 
2.  Intrufion;  3.  DiiTeifin;  4.  Difcontinuance  ;  5.  Deforce- 
ment. All  of  which  in  their  order,  and  afterwards  their 
refpe£live  remedies,  will  be  confidered  in  the  prefent  chapter. 

I.  And,  firft,  an  ahatenunt  is  where  a  perfondies  feifed  of 
an  inheritance,  and  before  the  heir  or  dcrifee  entersj  a  ftranger 

who 
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who  has  no  right  makes  entry,  and  gets  poifeflion  of  the  free- 
hold :  this  entry  of  him  is  called  an  abatement,  and  he  him^ 
felf  is  denominated  an  abator  *.  It  is  to  be  obferved  that 
this  expreflion,  of  abating^  which  is  derived  from  the  French, 
and  fignifies  to  quafli,  beat  down,  or  deftroy,  is  ufed  by  our 
law  in  three  fenfes.  The  firft,  which  feems  to  be  the  pri- 
mitive fenfe,  is  that  of  abating  or  beating  down  a  nufance, 
of  which  we  fpoke  in  the  beginning  of  this  book^  ;  and  in 
a  like  fenfe  it  is  ufed  in  ftatute  Weftm.  i.  3  Edw.  I.  c.  17. 
where  mention  is  made  of  abating  a  caftle  or  fortrefs ;  in 
which  cafe  it  clearly  llgnifies  to  pull  it  down,  and  level  it 
with  the  ground.  The  fccond  fignification  of  abatement  19 
that  of  abating  a  writ  or  allien,  of  which  we  ftiall  fay  more 
hereafter :  here  it  is  taken  (iguratively,  and  fignilies  the  over- 
throw or  defeating  of  fuch  writ,  by  fome  fatal  exception  to, 
it.  The  laft  fpecies  of  abatement  is  that  we  have  now  before 
us ;  which  is  alfo  a  figurative  expreflion  to  denote  that  the 
rightful  pofleffion  or  freehold  of  the  heir  or  devifec  is  over- 
thrown by  the  rude  intervention  of  a  ftrangen 

This  abatement  of  a  freehold  is  fomewhat  fimilar  to  an 
immediate  occupancy  in  a  ilate  of  nature,  which  is  effe£ted 
by  taking  poflclfion  of  the  land  the  fame  inftant  that  the  prior 
occupant  by  his  death  relinqulilies  it.  But  this,  however 
agreeable  to  natural  juftice,  Gonfulering  man  merely  as  an 
individual,  is  diametrically  oppofite  to  the  law  of  fociety,  and 
particularly  the  law  of  England  :  which,  for  the  prefcrvatian 
of  public  peace,  hath  prohibited  as  far  as  poflible  all  acqut-* 
fitions  by  mere  occupancy :  and  hath  direfted  that  lands,  on 
the  death  of  the  prefcnt  pofTeflbr,  (hould  immediately  veft 
either  in  fome  perfon,  exprefsly  named  and  appointed  by  the 
dcceafcd,  as  his  devifee  ;  or,  on  default  of  fuch  appointment, 
hi  fuch  of  his  next  relations  as  the  law  hath  fclefted  and 
pointed  out  as  his  natural  reprefentativc  or  heir.  Every 
entry  therefore  of  a  mere  ftrangcr  by  way  of  intervention 
between  the  anceilor  and  heir  or  pcrfou  next  entitled,  whicli 
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keeps  the  heir  or  devifce  out  of  poiTefiionj  is  one  of  the  bigheft 
injuries  to  the  right  of  real  property. 

2.  The  fecond  fpecics  of  injury  by  ouftcr,  or  amotion 
of  poficirion  from  the  freehold,  is  by  intrufton  :  which  is  the 
entry  of  a  ftranger,  after  a  particular  eftate  of  freehold  is  de- 
termined, before  Iiim  in  remainder  or  reverfion.  And  it 
happens  where  a  tenant  for  term  of  life  dieth  fcifcd  of  certain 
lands  and  tenements,  and  a  ftranger  entereth  thereon,  after 
fuch  death  of  the  tenant,  and  before  any  entry  of  him  in  re- 
mainder or  reverfion  ^.  This  entry  and  interpofition  of  the 
ftranger  differ  from  an  abatement  in  this ;  that  an  abatement 
is  always  to  the  prejudice  of  the  heir,  or  immediate  dcvifee ; 
an  intruGon  is  always  to  the  prejudice  of  him  in  remainder 
or  reverfion.  For  example ;  if  A  dies  feifed  of  lands  in  fce- 
fimple,  and,  before  the  entry  of  B  his  heir,  C  enters  thereon, 
this  is  an  abatement ;  but  if  A  be  tenant  for  life,  with  re- 
mainder to  B  in  fee-fimplc,  and,  after  the  death  of  A,  C 
enters,  this  is  an  intrufion.  Alfo  if  A  be  tenant  for  life  on 
leafe  from  B,  or  liis  anceftors,  or  be  tenant  by  the  curtefy, 
or  in  dower,  the  reverfion  being  vefted  in  B  ;  and  after  the 
death  of  A,  C  enters  and  keeps  B  out  of  pofTcflion,  this  is 
like  wife  an  intrufion.  So  .that  an  intrufion  is  always  imme- 
diately confequent  upon  the  determination  of  a  particular 
cftatc;  an  abatement  is  always  confequent  upon  thedefcent 
or  devife  of  an  eftate  in  fcc-fimple.  And  in  cither  cafe  the 
injury  is  equally  great  to  him  whofe  poffeflion  is  defeated  by 
this  unlawful  occupancy. 

3.  The  third  fpecies  of  injury  by  oufter,  or  privation  of 
the  freehold,  is  by  d\Jfe\ftn.  DifTeifin  is  a  wrongful  putting 
out  of  him  that  is  feifed  of  the  freehold  <*.  The  two  former 
fpecies  of  injury  were  by  a  wrongful  entry  where  the  pofleflion 
was  vacant ;  but  this  is  an  attack  upon  him  who  is  in  a£lual 
pofleftlon,  and  turning  him  out  of  it.  Thofe  were  an  oufter 
from  a  frcehohl  in  law  ;  this  is  an  oufter  from  a  freehold  in 
deed.  Diffcifin  may  be  effedled  either  in  corporeal  inheritances, 

c  Co.  Litt.  277.  F.  K.  B.  i03»  204.  d  Co.  Litt  277. 

n  or 


lyo  Pk  Or  ATi  HoOK  111. 

or  incorporeal.  Jdifleifin^  of  things  corporeal,  as  of  houfesr^ 
lands,  i£fc.  mud  be  by  entry  and  aAual  difpofleffion  of  th€ 
freehold  ^i  as  if  a  man  enters  either  by  force  of  frauiljota 
the  houfe  of  another,  and  turns,  ot  at  lead  keeffs,  him  or  his 
fervants  out  of  pofleflion.  DifTciGn  of  incorporeal  heredita- 
ments  cannot  be  an  z£tuz\  difpoiTefliori ;  for  the  fttbjedl  itfetf 
is  neither  capable  of  a£^ual  bodily  pofleflion,  not  difpofleflion : 
but  it  depends  on  their  refpeftive  natures,  and  varioits  kinds  } 
being  in  general  nothing  more  than  a  difturbanee  of  the  owner 
in  the  means  of  coming  at,  or  enjoying  them.  With  regard 
to  freehold  rent  in  particular,  our  antient  law-books  ^  men* 
tion  five  methods  of  working  a  difleifin  thereof:  i.  By /yi-^ 
clofure :  where  the  tenant  fo  enclofeth  the  houfe  or  land,  that 
the  lord  cannot  come  to  didrein  thereon,  or  demand  it :  2.  By 
forejlallery  or  lying  in  wait :  when  the  tenant  befetieth  the 
way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  a& 
frights  the  leflbr  from  coming :  3.  By  refcous ;  that  is,  eithet 
by  violently  retaking  a  diftrefs  taken,  or  by  preventing  the 
lord  with  force  and  arms  from  taking  any  at  all :  4.  By  r^ 
plevin ;  when  the  tenant  replevies  the  diftrefs  at  fuch  time 
when  his  rent  is  really  due :  5.  By  denial ;  which  is  whetl 
the  rent  being  lawfully  demanded  is  not  paid*  .  Al?,  or  any  of 
thefe  circumftances  amount  to  a  difleifin  of  rent ;  that  is,  they 
.wrongfully  put  the  owner  out  of  the  only  pofleflion,  of  which 
the  fubje£t-matter  is  capable,  namely,  the  receipt  of  it.  But 
all  thefe  difleifins,  of  hereditaments  incorporeal,  are  only  t(3 
at  the  elc£lion  and  choice  of  the  party  injured ;  if,  for  the 
fake  of  more  eafily  trying  the  right,  he  is  pleafed  to  fuppofe 
himfclf  difieifeds.  Otherwife',  as  there  can  be  no  a£lual 
difpofleflion,  he  cannot  be  compulfively  difltifed  of  any  m* 
corporeal  hereditament. 

And  fo  too,  even  in  corporeal  hereditaments,  a  man  may 
frequently  fuppofe  himfelf  to  be  difleifed,  when  he  is  not  fo- 
in  fa£t,  for  the  fake  of  entitling  himfelf  to  the  more  eafy  and 
commodious  remedy  of  an  afl[lfe  of  novel  diffetfm^  (which  will 
be  e!jcplained  in  the  fequel  of  this  chapter,)  inftead  of  beinf^ 
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driven  to  the  more  tedious  procefs  of  a  writ  of  entry  ^.  The 
true  injury  of  compulfive  diifeifin  feems  to  be  that  of  difpof- 
fefling  the  tenant^  and  fubftituting  onefelf  to  be  the  tenant  of 
the  lord  in  his  (lead ;  in  order  to  which  in  the  times  of  pure 
feodal  tenure  the  confent  or  connivance  of  the  lord,  who 
upon  every  defcent  or  alienation  perfonally  gave,  and  who 
therefore  alone  could  change,  the  feifin  or  inveftiturc,  feem$ 
to  have  been  confidered  as  neceflary.  But  when  in  procefs  of 
time  the  feodal  form  of  alienations  wore  oiF,  and  the  lord  was 
no  longer  the  inftrument  of  giving  adlualfeifin^  it  is  probable 
that  the  lord's  acceptance  of  rent  or  fervice,  from  him  who 
had  difpoflefled  anotheri  might  conditute  a  complete  diileidn. 
Afterwards,  no  regard  was  had  to  the  lord's  concurtencct 
but  the  difpoiTcflbr  himfelf  was  confidered  as  the  fole  difieifor: 
and  this  wrong  was  then  allowed  to  be  remedied  by  entry 
only,  without  any  form  of  law,  as  againft  the  dKTeifor  him* 
felf ;  but  required  a  legal  procefs  againft  his  heir  or  alienee. 
And  when  the  remedy  by  alFife  was  introduced  under  Henry II, 
to  redrefs  fuch  difTeifins  as  had  been  committed  within  a  few 
years  next  preceding,  the  facility  of  that  remedy  induced 
others,  who  were  wrongfully  kept  out  of  the  freehold,  to 
feign  or  allow  themfelves  to  be  diflcifed,  merely  for  the  fake 
of  the  remedy. 

These  three  fpecies  of  injury,  ahaiement^  intrujion^  and 
dtffeijin,  are  fuch  wherein  the  entry  of  the  tenant  ab  initio^  as 
well  as  the  continuance  of  his  pofleHion  afterwards,  is  un- 
lawful. But  the  two  remaining  fpecies  are  where  the  entry 
of  the  tenant  was  at  firll  lawful,  but  the  wrong  coniifts  in 
the  detaining  of  pofTeiCon  afterwards. 

4.  Such  is,  fourthly,  the  injury  oi  difiontinuance ;  which 
happens  when  he  who  hath  an  eflate-tail,  maketh  a  larger 
eftate  of  the  land  than  by  law  he  is  entitled  to  do ':  in  which 
cafe  the  eflate  is  good,  fo  far  as  his  power  extends  who  made 
it,  but  no  farther.  As  if  tenant  in  tail  makes  a  feoffment 
in  fee-fimple,  or  for  the  life  of  the  feoffee,  or  in  tail ;  all 
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which  arc  beyond  his  power  to  make,  for  that  by  the  com- 
mon law  extends  no  farther  than  to  make  a  Icafe  for  his  own 
life  ;  in  fuch  cafe  the  entry  of  the  feoffee  is  lawful  during  the 
life  of  the  feoffor ;  but  if  he  retains  the  pofTeffion  after  the 
death  of  the  fcoft'or,  it  is  an  injury,  which  is  termed  a  dif- 
continuance  j  the  antient  legal  eftate,  which  ought  to  have 
furvivcd  to  the  heir  in  tail,  being  gone,  or  at  leaft  fufpended, 
and  for  a  while  difcontinued.  For,  in  this  cafe,  on  the  death 
of  the  alienors,  neither  the  heir  in  tail,  nor  they  in  remainder 
or  reverfion  cxpeitant  on  the  determination  of  the  eftate-tail^ 
can  enter  on  and  poflefs  the  landa  fo  alienated.  Alfo,  by  the 
common  law,  the  alienation  of  an  huiband  who  was  feifed  in 
the  right  of  his  wife,  worked  a  difcontinuance  of  the  wife's 
eftate :  till  the  ftatute  32  Hen.  VIII.  c.  28.  provided,  that 
no  a£l  by  the  hufband  alone  (hall  work  a  difcontinuance  of, 
or  prejudice,  the  inheritance  or  freehold  of  the  wife ;  but 
that,  after  his  death,  (he  01  her  heirs  may  enter  on  the  lands 
in  quedion.  Formerly  alfo,  if  an  alienation  was  made  by  a 
fole  corporation,  as  a  bilhop  or  dean,  without  confent  of  the 
chapter,  this  was  a  difcontinuance  *.  But  this  is  now  qiiitc 
antiquated  by  the  difabling  ftatutes  of  i  Eliz.  c.  19.  and 
13  Eliz.  c.  10.  which  declare  all  fuch  alienations  abfolutely 
void  ah  hiitiof  and  therefore  at  prefent  no  difcontinuance  can. 
be  thereby  occafioned* 

5.  The  fifth  and  laft  fpecics  of  injuries  by  oufter  or  pri- 
vation of  the  freehold,  where  the  entry  of  the  prefent  tenant 
or  pofTeflbr  was  originally  lawful,  but  his  detainer  is  now 
become  unlawful,  is  th^thy  deforcement.  This, in  it*s  moft  er- 
tenfive  fenfe,  is  tiomeh  generaU/funutn ;  a  much  larger  and  more 
comprehenfive  expreflion  than  any  of  the  former :  it  then 
fignifying  the  holding  of  any  lands  or  tenements  to  which 
another  perfon  hath  a  right  ^.  So  that  this  includes  as  well  an 
abatement,  an  intrufion,  a  diflcifin,  or  a  difcontinuance,  as 
any  other  fpecies  of  wrong  whatfocver,  whereby  he  that  hatli 
right  to  the  freehold  is  kept  out  of  pofTeflion.  But,  as  contra- 
diftinguiflied  from  the  former,  it  is  only  fuch  a  detainer  of  the 
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freehold,  from  him  that  hath  the  right  of  property,  but  never 
had  any  poffeffion  under  that  right,  as  falls  within  none  of 
the  injuries  which  we  have  before  explained.     As  in  cafe 
where  a  lord  has  a  feignory,  and  lands  efcheat  to  him  frcp^ 
ter  defeffum  fanguiniSf  but  the  feifin  of  the  lands  is  withheld 
from  him :  here  the  injury  is  not  abatement^  for  the  right  veils 
not  in  the  lord  as  heir  or  devifee ;  nor  is  it  intrujion^  for  it  veils 
not  in  him  who  hath  the  remainder  or  rcverfion;  nor  is  it  dif- 
fn/trty  for  the  lord  was  never  feifed  \  nor  does  it  all  bear  the 
nature  of  any  fpecies  of  dtfconitnuance ;  but,  being  neither  of 
thefc  four,  it  is  therefore  a  deforcement  *.  Mf  a  man  marries  a 
woman,  and  during  the  coverture  is  feifed  of  lands,  and 
alienes,  and  dies ;  is  difleifed,  and  dies  \  or  dies  in  poflefllon ; 
and  the  alienee,  diffeifor,  or  heir,  enters  on  the  tenements 
and  doth  not  aflign  the  widow  her  dower ;  this  is  alfo  a  de- 
forcement to  the  widow,  by  withholding  lands  to  which  {he 
hath  a  right  "*.  In  like  manner,  if  a  man  leafe  lands  to  ano- 
ther for  term  of  years,  or  for  the  life  of  a  third  perfon,  and 
the  term  expires  by  furrender,  efflux  of  time,  or  death  of  the 
nftuy  que  vie ;  and  the  Icffee  or  any  ftranger,  who  was  at  the 
expiration  of  the  term  in  poffeffion,  holds  over,  and  refufes 
to  deliver  the  poffeffion  to  him  in  remainder  or  reverfion,  this 
18  likewife  a  deforcement  \     Deforcements  may  alfo  arife 
upon  the  breach  of  a  condition  in  law  ;  as  if  a  woman  gives 
lands  to  a  man  by  deed,  to  the  intent  that  he  marry  her,  and 
he  will  not  when  thereunto  required,  but  continues  to  hold 
the  lands :  this  is  fuch  a  fraud  on  the  man's  part,  that 
the  law  will  not  allow  it  to  devell  the  woman's  right  of  pof- 
feffion ;  though,  his  entry  being  lawful,  it  does  deveft  the 
a£lual  pofleffion,  and  thereby  becomes  a  deforcement  "•  De- 
forcements may  alfo  be  grounded  on  the  difability  pf  the  party 
deforced :  as  if  an  infant  do  make  an  alienation  of  his  lands, 
and  the  alienee  enters  and  keeps  poffeffion ;  now,  as  the  alien- 
ation is  voidable,  this  poffeffion  as  againft  the  infarlt  (or, 
in  cafe  of  his  deceafe,  as  againft  his  heir)  is  after  avoidance 
wrongful,  and  therefore  a  deforcement  p.  The  fame  happensy 
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vhen  one  of  nonfane  memory  alienes  his  lands  or  tenements, 
and  the  alienee  enters  and  holds  pofleflion,  this  may  alfo  be 
X  deforcement '.  Another  fpecies  of  deforcement  is,  where 
two  peifons  have  the  fame  title  to  land,  and  one  of  them  en* 
ters  and  keeps  pofTeflion  againft  the  other :  as  where  the  an- 
ceftor  dies  feifed  of  an  eftate  in  fee-fimple,  which  defcends 
to  two  fifters  or  coparceners,  and  one  of  them  enters  before 
the  other,  and  will  not  fufFer  her  fifter  to  enter  and  enjoy  her 
moiety ;  this  is  alfo  a  deforcement  ^  Deforcen^nt  may  alfo 
be  grounded  on  the  non^performance  of  a  covenant  real:  as 
if  a  man,  feifed  of  lands,  covenants  to  convey  them  to  ano- 
ther, and  neglects  or  refufes  fo  to  do,  but  continues  poflef- 
fion  againft  him ;  this  poiTelRon,  being  wrongful,  is  a  de- 
forcement • :  whence,  in  levying  a  fine  of  lands,  the  perfon, 
againft  whom  the  fiditious  a£kion  is  brought  upon  a  fuppofed 
breach  of  covenant,  is  called  the  deforciant.  And,  laftly,  by 
way  of  analogy,  keeping  a  man  by  any  means  out  of  a  free- 
hold office  is  conftrued  to  be  a  deforcement ;  though,  being 
an  incorporeal  hereditament,  the  deforciant  has  no  corporal 
poiTeflion.  So  that  whatever  injury  (witliholding  the  pof- 
feflion  of  a  freehold)  is  not  included  under  one  of  the  four 
former  heads,  is  comprized  under  this  of  deforcement. 

The  feveral  fpecies  and  degrees  of  injury  by  oufter  being 
thus  afcertained  and  defined,  the  next  confideration  is  the 
remedy :  which  is,  univerfally,  the  reftituthn  or  delivery  of 
foffitffiQn  to  the  right  owner  ;  and,  in  fome  cafes,  damages  alfo 
for  the  unjuft  amotion.  The  methods,  whereby  thefe  reme- 
dies>  ot  either  of  them,  may  be  obtained,  are  various. 

1.  The  firft  is  that  extrajudicial  and  fumitiary  one,  which 
we  flightly  touched  in  the  firft  chapter  of  the  prcfent  book  % 
of  entry  by  the  legal  owner,  when  another  perfon,  who  hath 
no  right,  hath  previouily  taken  po/Teflion  of  lands  or  tene- 
ments. In  this  cafe  the  party  entitled  may  make  a  formal, 
but  peaceable,  entry  thereon,  declaring  that  thereby  betakes 
pofleflion;  which  notorious  aft  of  ownerlbip  is  equivalent  to 
a  feodal  invcftiture  by  die  lorJv;  or  he  may  enter  on  any 
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part  of  it  in  the  fame  county,  declaring  it  to  be  in  the  name 
of  the  whole  "* :  but  if  it  lies  in  different  counties  he  muft 
make  different  entriea;  for  the  notoriety  of  fuch  entry  or 
claim  to  the  pares  or  freeholders  of  Wcftmoiland,  is  not  any 
notoriety  to  the  fares  or  freeholders  of  SufTex.  Alfo  if  there 
be  two  diffeifors,  the  party  difleifed  mufl  make  his  entry  on 
both  s  or  if  one  dilTeifor  has  conveyed  the  lands  with  livery  to 
two  dillindl  feoffees,  entry  mufl  be  made  on  both^ :  for  as 
their  feifln  is  didinft,  fo  alfo  mufl  be  the  a£l  which  deveds 
th^t  feifin.  If  the  Maimant  be  deterred  from  entering  by  me- 
naces or  bodily  fear,  he  may  make  elaimy  as  near  to  the  eftate 
as  he  can,  with  the  like  forms  and  folemnities :  which  claim 
is  in  force  for  only  a  year  and  a  day  ^.  And  this  claim,  if 
it  be  repeated  once  in  the  fpace  of  every  year  and  day,  (which 
is  called  continual  claim i)  has  the  fame  effe£l  with,  and  in  all 
refpe£ls  amounts  to,  a  legal  entry  ^.  Such  an  entry  gives  a 
man  feifin  *,  or  puts  into  immediate  poffeflion  him  that  hath 
right  of  entry  on  the  eflate,  and  thereby  makes  him  complete 
owner,  and  capable  of  conveying  it  from  himfelf  by  either 
4efcent  or  purchafe. 

This  remedy  by  entry  takes  place  in  three  only  of  the  five 
fpecies  of  oufter,  v/z.  abatement,  intrufion,  and  diffeifin  * : 
for,  as  in  thefe  the  original  entry  of  the  wrongdoer  was  un- 
lawful, they  may  therefore  be  remedied  by  the  mere  entry  of 
him  who  hath  right.  But,  upon  a  difcontinuance  or  de- 
forcement, the  owner  of  the  eftate  cannot  enter,  but  is  driven 
to  his  a£lion :  for  herein  the  original  entry  being  lawful,  and 
thereby  an  apparent  right  of  poflefllon  being  gained,  the  law 
will  not  fuffcr  that  right  to  be  overthrown  by  the  mere  aft  or 
entry  of  the  claimant.  Yet  a  maij  may  enter  ^  on  his  tenant 
by  fufferance:  for  fuch  tenant  hath  no  freehold,  but  only  a 
bare  pofTefBoii ;  which  may  be  defeated,  like  a  tenancy  at 
will,  by  the  mere  entry  of  the  owner.  But  if  the  owner 
thinks  it  more  expedient  to  fuppofe  or  admit  °  fuch  tenant  to 

a  Lict  §  417.  s  Co.  Lite.  15. 
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have  gained  a  tortious  freehold^  he  is  then  remediable  by 
writ  of  entry,  ad  terwinum  qui  praeteriitm 

On  the  other  hand,  in  cafe  of  abatementi  intrufion,  or  diC- 
feifin,  where  entries  are  generally  lawful,  this  right  of  entry 
may  be  tolledy  that  is,  taken  away,  by  defcent.  Defcents, 
which  take  away  entries  **,  are  when  any  one,  feifed  by  any 
means  whatfocver  of  the  inheritance  of  a  corporeal  heredita- 
ment, dies,  whereby  the  fame  defcends  to  his  heir  :  in  this 
cafe,  however  feeble  the  right  of  the  anceftor  might  be,  the 
entry  of  any  other  perfon  who  claims  title  to  the  freehold  is 
taken  away ;  and  he  cannot  recover  pofleiTion  againft  the  heir 
by  this  fummary  method,  but  is  driven  to  his  a£tion  to  gain 
a  legal  feifin  of  the  eilata  And  this,  fird,  becaufe  the  heir 
comes  to  the  edate  by  a£l  of  law,  and  not  by  his  own  zOl  ; 
the  law  therefore  protefts  his  title,  and  will  not  fuffer  his 
pofTeflion  to  be  devefled,  till  the  claimant  hath  proved  a  better 
right.  Secondly,  becaufe  the  heir  may  not  fuddenly  know 
the  true  (late  of  his  title ;  and  therefore  the  law,  which  is 
ever  indulgent  to  heirs,  takes  away  the  entry  of  fuch  claimant 
as  negledlcd  to  enter  on  the  anceftor,  who  was  well  able  to 
defend  his  title  \  and  leaves  the  claimant  only  the  remedy  of 
an  aftion  againft  the  hcir^  Thirdly,  this  was  admirably 
adapted  to  the  military  fpivit  of  the  feodal  tenures,  and  tended 
to  make  the  feudatory  bold  in  war  ;  fmce  his  children  could 
*  not,  by  any  mere  entry  of  another,  be  difpoflcflcd  of  the 
land&  whereof  he  died  feifed.  And,  laflly,  it  is  agreeable  to 
the  didiates  of  reafon  and  the  general  principles  of  law. 

For,  in  every  complete  title '  to  lands,  there  are  tw» 
things  necefiary ;.  the  poflcffion  or  feifin,  and  the  right  or 
property  therein ':  or,  as  it  is  expreflcd  in  Fleta,  juris  et 
Jtlftnae  cotijuuHiQ  **.  Now,  if  the  poffeflTion  be  fevered  from 
the  property,  if  A  has  the  jus  propriciatij,  and  B  by  fome  un- 
lawful means  has  gained  poneifion  of  the  lands,  this  is  an 
injury  \o  A;  for  which  the  law  gives  a  remedy,  by  putting 

d  L'ltt.  §  3S1;— 4x3.  t  Mirror,  c.  s.  ^17. 
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him  in  poflcflion,  but  does  it  by  difFerent  means  according  to 
the  circumilances  of  the  cafe.     ThuS|  as  B,  who  was  him- 
fclf  the  wrongdoer,  and  hath  obtained  the  pofleflion  by  either 
fraud  or  force,  hath  only  a  bare  or  naked  pojfejfton,  without 
any  (hadow  of  right ;  A  therefore,  who  hath  both  the  right 
of  property  and  the  right  of  poiTeflion,  may  put  an  end  to  his 
title  at  once,  by  the  furamary  method  of  entry.     But,  if  B 
the  wrongdoer  dies  feifed  of  the  lands,  then  B's  heir  advances 
one  ftep  farther  towards  a  good  title :  he  hath  not  only  a  ban 
pofleflion,  but  alfo  an  TifpzTcnt  jus  pojffjffioms,  or  right  of  pof-*  < 
feflion.     For  the  law  prefumes,  that  the  pofleflion,  which  is 
tranfmitted  from  the  anceftor  to  the  heir,  is  a  rightful  poT- 
feflion,  until  the  contrary  be  fliewn :  and  therefore  the  mere  - 
entry  of  A  is  not  allowed  to  cviSt  the  heir  of  B  ;  but  A  is ; 
driven  to  his  a£lion  at  law  to  remove  the  pofleflion  of  the : 
heir,  though  his  entry  alone  would  have  difpoflefled  the  an«- 
c^flor. 

So  that  in  general  it  appears,  that  no  man  can  recover  pof* . 
feflion  by  mere  entry  on  lands,  which  another  hath  by  defcent*,. 
Tet  this  rule  hath  fome  exceptions  ^  wherein  thofe  reafons 
ceafe,  upon  which  the  general  do£krine  is  grounded  ;  efpc<«>. 
cially  if  the  claimant  were  under  any  legal  difabilities,  during 
the  life  of  the  anceftor^  either  of  infancy,  coverture,  impri- 
fonment,  infinity,  or  being  out  of  the  realm  :  in  all  which 
cafes  there  is  no  negle£l  or  /aches  in  the  claimant,  s^nd  there* 
fore  no  defcent  {hall  bar,  or  take  away  his  entry  ^,  And  this. 
title  of  taking  away  entries  by  defcent,  is  dill  farther  nar-% 
rowed  by  the  ftatute  32  Hen,  VIII.  c.  33.  which  ena£ts,  that 
if  any  perfon  difleifes  or  tunis  another  out  of  pofleflion,  no 
defcent  to  the  heir  of  the  diflTeifot  fliall  take  away  the  entry  of 
him  that  has  right  to  the  land,  qnlefs  the  diflTeifor  had 
peaceable  pofleflTion  five  years  next  after  the  difleifln.  But  the 
ftatute  extendeth  not  to  any  feoffee  or  dohee  of  the  difleifor, 
mediate  or  immediate  ^ :  becaufe  fuch  a  one  by  the  genuine 
feodai  conftitutions  always  came  into  the  tenure  folemnly 

« 
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hy  Littleton,  bt  3.  ch.  6.  tbe  principJet  ^  Co.  Litt.  146. 

of  wlvch  are  well  explained  \ikGilbert*s  1  Ibid,  256. 

O  4  audi 


178  Private  Book  IIL 

and  with  the  lord's  concurrence,  by  af^ual  delivery  of  feifinj 
that  iS)  open  and  public  inveftiture.  On  the  other  hand,  it  is 
enabled  by  the  ftatute  of  limitationsi  2 1  Jac.  I.  c.  i6.  that  np 
entry  ihall  be  made  by  any  a  n^an  upon  lands,  unlefs  within 
twenty  years  after  bis  right  ihaU  accrue*  And  by  ftatute 
4  &  5  ^nn.  c.  1 6.  no  entry  iball  be  of  force  to  fatisfy  the 
faid  ftatute  of  limitations,  or  to  avoid  a  fine  levied  of  lands» 
unlefs  an  a£ltion  be  thereupon  comm^pced  within  o^e  year 
after,  and  profecuted  wjith  e0e£^« 

Upon  an  oufter,  by  the  difcontinuance  of  tenant  in  tail, 
we  have  faid  that  no  remedy  by  mere  entry  is  allowed ;  but 
that,  when  tenant  in  tail  alipnes^the  lands  entailed,  this  takes 
away  the  entry  of  the  ifTue  in  tail,  and  drives  him  to  his  aAion 
at  law  to  recover  the  pofTeflTion  nn.  For,  as-in  the  forme^r 
cafes  the  law  will  not  fuppofe,  without  proof,  that  the  an- 
ceftor  of  him  in  pofTeftion  acquired  the  eftate  by  wrong ;  and 
therefore,  after  five  years  peaceable  pofTeflion,  and  a  defcent 
eaft,  will  not  fufFer  the  pofTeflion  of  the  heir  to  be  difturbed 
by  mere  entry  without  adion  ;  fo  here,  the  law  will  not  fup* 
pofe  the  difcontinuor,  to  have  aliened  the  eftate  without  power 
fo  to  do,  and  therefore  leaves  the  heir  in  tail  to  his  action  at 
law,  and  permits  not  his  entry  to  be  lawful.  Befides,  the 
alienee,  who  came  into  poflTefTion  by  a  lawful  conveyance, 
which  was  at  leaft  good  for  the  life  of  the  alienor,  hath  not 
only  a  hare  po^efTion,  but  alfo  an  apparent  rigbt  of  po0e(lion  \ 
which  is  not  allowed  to  be  devefted  by  the  mere  entry  of  the 
claimant,  but  continues  in  force  till  a  better  right  be  ihewn, 
and  recognised  by  a  legal  determination.  And  fomc^hing 
alfo  perhaps,  in  framing  this  rule  of  law,  may  be  allowed  to 
the  inclination  of  the  courts  of  juftice,  to  go  as  far  as  they 
could  in  making  eftates-tail  alienable,  by  declaring  fuch  a^e|i<» 
ations  to  be  voidable  only  and  not  abfolutely  void. 

In  cafe  of  deforcements  alfo,  where  the  deforciant  had  ori'- 
ginally  a  lawful  poiTefTion  of  the  land,  but  now  detains  it 
wrongfully,  he  ftiU  continues  to  have  the  prefumptivc  prim^ 

»  Co,  Lite  315. 

facte 


Ch.  10.  W  R  O  M  O  3.  179 

facie  evidence  of  right }  that  is,  pofleflion  lawfully  gained* 
Which  poflefiion  (hall  not  be  overturned. by  the  mere  entry 
of  another  \  but  only  by  the  demandant's  (hewing  a  better 
right  in  a  courfe  of  law. 

This  remedy  by  entry  muft  be  purfued,  according  to  fta« 
(ute  5  Ric.  II.  ft.  I.  c.  8.,  in  a  peaceable  and  eafy  manner  i 
and  not  with  force  or  ftrong  hand.  -Fori  if  one  turns  or 
keeps  another  out  of  pofleffion  forcibly^  this  is  an  injury  of 
both  a  civil  and  a  criminal  nature.  The  civil  is  remedied  by 
immediate  reftitutionj  which  puts  the  antient  poiTefTor  in 
Jtqtu  quo  :  the  criminal  injury^  or  public  wrong,  by  breach 
of  the  king'^  peace,  is  puni(hed  by  fine  to  the  king.  For  by 
the  ftatute  8  Hen.  VI.  c.  9.  upon  complaint  made  to  any 
juftice  of  the  peace,  of  a  forcible  entry,  with  ftrong  hand,  on 
lands  or  tenements  i  or  a  forcible  detainer  after  a  peaceable 
ei^try ;  he  (hall  try  the  truth  of  the  complaint  by  jury,  and, 
upon  force  found,  (hall  reftore  the  po(re(Iion  to  the  party  fo 
put  out :  and  in  fuch  cafe,  or  if  any  alienation  be  made  to 
de(raud  the  po(refror  of  his  right,  (which  is  likewife  declared 
to  be  abfolutely  void,)  the  ofiender  (hall  forfeit,  for  the  force 
found,  treble  damages  to  the  party  grieved,  and  making  fine 
and  ranfom  to  the  king.  But  this  does  not  extend  to  fuch  as 
endeavour  to  keep  pbiTeffion  manuforti^^iitt  three  years  peace- 
able enjoyment  of  either  themfelves,  their  anceftors,  or  thofe 
under  whom  they  claim ;  by  a  fubfequent  claufe  of  the  fame 
ftatute,  enforced  by  ftatute  31  Eliz.  c.  1 1. 

11.  Thus  far  of  remedies,  where  the  tenant  or  occupier 
of  the  land  hath  gained  only  a  mere  poffeffton^  and  no  apparent 
fiiadow  of  right.  Next  follow  another  clafs,  which  are  in 
ufe  where  the  title  of  the  tenant  or  occupier  is  advanced  one 
ftep  nearer  to  perfe£^ion ;  fo  that  he  hath  in  him  not  only  a 
bare  pofle(rion,  which  may  be  deftroyed  by  a  bare  entry,  but 
alfo  an  apparent  right  of  pojfeffioriy  which  cannot  be  removed 
but  by  orderly  courfe  of  law ;  in  the  procefs  of  which  it  muft 
be  (he  wn  that  though  he  hath  at  prefent  pofTeUion  and  therefore 
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hath  the  prefumptive  right,  yet  there  is  a  right  of  pofTcffioiiji 
fuperior  to  his,  refiding  in  him  who  brings  the  adtiou. 

These  remedies  are  either  by  a  writ  of  entry ,  or  an  q//!/e  : 
which  arc  a£tions  merely  poj/tffory ;  ferving  only  to  regain 
that  pofiefliQn,  whereof  the  demandant  (that  is,  he  who 
fues  for  the  land)  or  his  anceftors  have  been  nnjuftly  de- 
prived by  the  tenant  or  pofleflbr  of  the  freehold,  or  thofe 
under  whom  he  claims.  They  decide  nothing  with  refpeft 
to  the  right  of  property  :  only  reftoring  the  demandant  to  that 
ft«ate  or  fituation,  in  which  he  was  (or  by  law  ought  to  have 
been)  before  the  difpofleflion  committed.  But  this  without 
any  prejudice  to  the  right  of  ownerfliip  :  for,  if  the  difpofTef- 
for  has  any  legal  claim,  he  may  afterwards  exert  it,  notwith- 
ftanding  a  recovery  againft  him  in  thefe  pofleffory  a£bions. 
Only  the  law  will  not  fufFer  him  to  be  his  own  judge,  and 
either  take  or  maintain  pofTefTion  of  the  lands,  until  he  hath 
recovered  them  by  legal  means" :  rather  prefuming  the  right 
to  have  accompanied  the  antient  feifin,  than  to  refute  in  one 
who  had  no  fuch  evidence  in  his  favour. 

1.  The  firft  of  thefe  pofleflbry  remedies  is  by  writ  ofaitryg 
which  is  that  which  difi^roves  the  title  of  the  tenant  or  poiief- 
for,  by  fhewing  the  unlawful  means  by  which  he  entered  or 
continues  poffelTion  °.  The  writ  is  direfted  to  the  {heriiF» 
requiring  him  to  «  command  the  tenant  of  the  land  that  he 
**  render  (in  hztinypraecipe  quodreddat)  to  the  demandant  the 
*<  land  in  queftion,-  which  he  claims  to  be  his  right  and  in-p 
<'  heritance ;  and  into  which,  as  he  faith,  the  faid  tenant  bad 
**  not  entry  but  by  (or  after)  a  dificifin,  intruHon,  or  the  like, 
*<  made  to  the  faid  demandant,  within  the  time  limited  by 
<*  law  for  fuch  aftions :  or  that  upon  rcfufal  he  do  appear  in 
**  court  on  fuch  a  day,  to  flicw  wherefore  he  hath  not  done 
<*  it  P."  '  This  is  the  original  procefs,  the  praecipe^ 
upon  which  all  the  reft  of  the  fuit  is  grounded :  wherein 
it  appears,  that  the  tenant  is   required,   either  to  deliver 

*  Mirr.  c.4.  §  14,  P  See  vol.  II.  append.  No.  V.  ^  i. 
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fcifin  of  the  lands^  oi  to  flicw  caufc  why  he  will  not.  Thk 
caufe  may  be  either  a  denial  of  the  fa6i,  of  having  entered  by 
or  under  fuch  means  as  are  fuggefted,  or  a  judification  of  his 
entry  by  reafon  of  title  in  himfclf  or  in  thofe  under  whom  he 
makes  claim :  whereupon  the  pofleflion  of  the  land  is  award* 
ed  to  him  who  produces  the  clearefl  right  to  poflefs  it. 

In  our  antlent  books  we  find  frequent  mention  of  the  Je^ 
grees  within  which  writs  of  entry  are  brought.  If  they  be 
brought  againft  the  party  himfelf  that  did  the  wrong,  then 
they  only  charge  the  tenant  himfelf  with  the  injury ;  **  nan 
•*  habuit  tngrejjum  tuft  per  intruftonem  quam  ipfe  fecit :"  But 
if  the  intruder,  diiTeifor,  or  the  like,  has  made  any  alienation 
of  the  land  to  a  third  perfon,  or  it  has  defcended  to  his  heir» 
that  circumftance  muft  be  alleged  in  the  writ,  for  the  a£lion 
muft  always  be  brought  againll  the  tenant  of  the  land  ;  and 
the  defedi  of  his  pofleflbry  title,  whether  ariiing  from  his 
own  wrong  or  that  of  thofe  ilndcr  whom  he  claims,  muft 
be  fet  forth.  One  fuch  alienation  or  defcent  makes  the 
firft*>  degree,  which  is  called  the/^r,  becaufe  then  the  form 
of  a  writ  of  entry  Is  this ;  that  the  tenant  had  not  entry 
but  iy  the  original  wrongdoer,  who  alienated  the  land,  or 
from  whom  it  defcended,  to  him  :  •*  non  habuit  ingreffutn 
**  f^ifi  p^r  Guilielmum^  qui  fe  in  illud  intruftt^  et  illud  tenctiti 
**  dimifit '/'  A  fecond  alienation  or  defcent  makes  another 
degree  called  the  per  and  cui ;  becaufe  the  form  of  a  writ  of 
entry,  in  that  cafe^  is,  that  the  tenant  had  not  entry,  but 
by  or  under  a  prior  alienee,  to  whom  the  intruder  demifed 
it ;  **  non  habuit  ingreffutn^  nifi  per  Ricardunty  cui  Guilieltnus 
*«  illud dimiftty  quife  in  illud  intrufit «."  Thcfe  degrees  thus 
ftate  the  original  wrong,  and  the  title  of  the  tenant  who 
claims  under  fuch  wrong.  If  more  than  two  degrees  (that 
is,  two  alienations  or  defcents)  were  paft,  there  lay  no  writ 
*  of  entry  at  the  common  law.  For,  as  it  was  provided,  for  the 

4  Finch.  L.  261.     Booth  iodccd  (of  the  ftr  and  cuu     But  the  difference  it 
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qnietnefs  of  men's  inheritances,  that  no  one,  even  though 
he  had  the  true  right  of  pofTef&on,  ihould  enter  upon  him 
who  had  the  apparent  right  by  defcent  or  otherwife,  but  he 
was  driven  to  his  writ  of  entry  to  gain  poffeffion ;  fo,  after 
more  than  two  defcents  or  two  conveyances  were  pafled,  the 
dems^ndant,  even  though  he  had  the  right  both  of  pofleffion 
and  property,  was  not  allowed  this  pojfejjory  a£lion ;  but  was 
driven  to  his  nvrit  of  rights  a  long  and  final  remedy,  to  puniOi 
his  negle£l  in  not  fooner  putting  in  his  claim,  while  the  de- 
grees fubfifted,  and  for  the  ending  of  fuits,  and  quieting  of 
all    controverfies  *.       But  by   the   ftatute   of  Marlbridge, 
52  Hen.  III.  c.  30.  It  was  provided,  that  when  the  number 
of  alienations  or  defcents  exceeded  the  ufual  degrees,  a  new 
writ  fliould  be  allowed  without  any  mention  of  degrees  at  all. 
And  accordingly  a  new  writ  has  been  framed,  called  a  writ 
of  entry  in  the  pojlj  which  only  alleges  the  injury  of  the 
wrongdoer,  without  deducing  all  the  intermediate  title  from 
him  to  the  tenant :  dating  it  in  this  manner ;  that  the  te- 
nant had  not  entry  unlefs  after^  or  fubfequent  to,  the  oufter 
or  injury  done  by  the  original  difpoffeflbr;    **  non  hahuit 
•*  ingreffitm   nifi  poft    intruftonem   quam   Guilielmus  in  illud 
••  fecit  /'  and  rightly  concluding,  that  if  the  original  title  was 
wrongful,  all  claims  derived  from  thence  muft  participate  of 
the  fame  wrong.     Upon  the  latter  of  thefe  writs  it  is  (ihc 
writ  of  entry  fur  dijfijftn  in  iht  pofi)  that  the  form  of  our 
common  recoveries  of  landed  eftates  "  is  ufually  grounded  ; 
which,  we  may  remember,  were  obferved  in  the  preceding 
volume  "  to  be  fidlitious  adtions,  brought  againft  the  tenant 
of  the  freehold  (ufually  called  the  tenant  to  the  praecipe^  or 
writ  of  entry)  in  which  by  coUufion  the  demandant  recover! 
the  land. 

This  remedial  inftrument,  of  writ  of  entry.  Is  applicable 
to  all  the  cafes  of  oufter  before-mentioned,  except  that  of  dif- 
continuance  by  tenant  in  tail,  and  fome  peculiar  fpecies  of 
deforcements.  Such  is  that  of  deforcement  of  dower,  by  not 
affigning  any  dower  to  the  widow  within  the  time  limited  by 

t  2  Inft.  153*^  u  Book  U.  ch.  21. 

.  V  Sc*  book  U.  append.  N^'.  V. 
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law  5  for  which  (he  has  her  remedy  by  writ  of  doiver  unde 
nihil  haBet  ^.  •  But  if  (he  be  deforced  of  part  only  of  her 
dower,  (he  cannot  then  fay  that  nihil  habet  j  and  therefore  (he 
may  have  recourfe  to  another  adlion,  by  writ  of  right  of 
dower  :  which  ia  a  more  general  remedy,  extending  either  to 
part  or  the  whole  ;  and  is  (with  regard  to  her  claim)  of  the 
fame  nature  as  the  grand  writ  of  right,  whereof  we  ftiall  pre- 
fently  fpeak,  is  with  regard  to  claims  in  fce-fimple ".  On 
the  other  hand,  if  the  heir  (being  within  age)  or  his  guar- 
dian, allign  her  more  than  ihe  ought  to  have,  they  may  be 
remedied  by  a  writ  of  admeafurement  of  dower  "f.  But  in  ge- 
neral the  writ  of  entry  is  the  univerfal  remedy  to  recover  pof- 
fefBon,  when  wrongfully  witliheld  from  the  owner.  It  were 
therefore  endlefs  to  recount  all  the  feveral  divifions  of  writs  of 
entry,  which  the  different  circumftanccs  of  the  refpeftive  de- 
mandants may  require,  and  which  are  furniflied  by  the  laws 
of  England*:  being  plainly  and  clearly  chalked  out  .in  that 
moft  antient  and  highly  venerable  colle£lion  of  legal  forms, 
the  regijirum  omnium  breviutn,  or  rcgiftcr  of  fuch  writs  as  are 
fuable  out  of  the  king's  courts,  upon  which  Fitzherbert's 
natura  brevium  is  a  comment  \  and  in  which  every  man  who 

*  F.  N.  B.  147.  aliened  her  eflate.     4.  The  writ  ad  rem' 

*  Itid,  16.  PTunem  Itgem:  [Ibid.  207v)  for  the  revcr- 
Y  F.  N.   B.  X4S.     Finch.  L.   3x4.       fioncr,  after  the  alienation  and  death  of 

Stat.  Weftm.  2.   13  Hd.  1.  c.  7.  .  the  pa.ticuldr  tenant  for  life.     5.  The 

*  See  6nd<}tt.  /.  41  tr»  7.  r.  6*  writs  in  cufu  prcvifo  »nd  in  coti/wsi/i  caju  g 
^4*  Dritton.  c.  X 14*  fol.  264.  The  ^2/ .'^.205,206.)  which  lay  noctf^rciB. 
tnoft  ufual  were,  i.  The  writs  of  entry  munsm  Ugem,  but  arc  given  by  rtat.  GIoc. 
ftir  dij/?ifin,  and  ofintru/lor:  (F.  N.  B.  6  Edw.  I.  c.  7.  and  Weftm.  2.  13  Edw. 
191.  203 . )  which  are  brought  to  remedT  I.  c.  24.  for  the  reverfioner  after  the  all- 
eitler  of  thofe  fpecies  of  oufter.  2.  1  he  enation,  bat  daring  the  life,  of  tiie  te« 
vaxliof  dumfuit  infrM  actetenif  ^ndditm  nant  in  dower  or  other  tenant  for  life* 
/W.r  ttoit  uwipoi  mvnt.s  t  (Jb'd,  l^ii •  202. )  6  The  writ  ad  ttrm'.num  ^ui praeUnit : 
which  lie  for  a  pcrfon  of  fall  age,  or  one  fXhid.  201.)  for  the  r^veifioner,  whea 
who  hath  recovered  his  underftanding.  the  pofleflion  i)  withheld  by  the  leflee 
after  having  (when  noder  age  or  infane)  or  a  ftrangcr,  after  the  dcterminalioii 
al.ened  his  lands  j  or  for  the  heirs  of  of  a  leafe  for  years.  7.  The  writ 
fuch  alientvr.  3.  The  writs  of  cut  in  caufa  tr.attimeni  f^rae.'ccvtli :  flhid. 20^.) 
vitafindcui ante  divcrtium  :  (Ibid.  1^1.  for  a  wmian  who  givcth  land  to  a 
«04.)  for  a  womaa,  when  a  widow  or  man  in  fee  or  for  life,  to  the  intent 
divorced,  wfaofe  huiband  during  the  co-  ^  that  he  may  marry  her,  and  he  doth 
verture  (cut  in  <Jita  fua^  vei  cui  ante  </.'-  not.  And  the  l.ke  in  eale  of  oihcr  de- 
m^iiiumi  %fja  fMtrsdUtrt  MnfdnitJ  hath  forcementi* 

is 
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is  injured  will  be  fure  to  find  a  method  of  relief,  cxzOij 
adapted  to  his  own  cafe,  defcnbed  in  the  compafsof  a  few 
lines,  and  yet  without  the  omifTion  of  any  material  circum- 
ftancc.  So  that  th^  wife  and  equitable  provifion  of  the  fta- 
tute  Weftm.  2.  13  Edw.  I.  c.  24.  for  framing  new  writs 
when  wanted,  is  almoft  rendered  ufelefs  by  the  very  great 
perfeflion  of  the  antient  forms.  And  indeed  I  know  not 
whether  it  is  a  greater  credit  to  our  laws,  to  have  fuch  a 
provifion  contained  in  them,  or  not  to  have  occafion,  or  at 
leaft  very  rarely,  to  ufe  it. 

In  the  times  of  our  Saxon  anceftors,  the  right  of  poflef-^ 
Con  feems  only  to  have  been  recoverable  by  writ  of  entry  * ; 
which  was  then  ufually  brought  in  the  county  court.  And 
it  is  to  be  obfervcd,  that  the  proceedings  in  thcfe  anions 
were  not  then  fo  tedious,  when  the  courts  were  held,  and 
procefs  iflued  from  and  was  returnable  therein  at  the  end  of 
every  three  weeks,  as  they  became  after  the  cpnqueft,  when 
all  caufes  were  drawn  into  the  king's  courts,  and  procefs 
iflued  only  from  term  to  term  ;  which  was  found  exceeding 
dilatory,  being  at  lead  four  times  as  flow  as  the  other.  And 
hence  a  new  remedy  was  invented  in  many  cafes,  to  do  juf- 
tice  to  the  people,  and  to  determine  the  poflcfllon  in^the  pro- 
per counties,  and  yet  by  the  king's  judges.  This  was  the 
remedy  by  oJJ!/e,  which  is  called  by  ftatute  Weftm.  2. 
13  Edw.  I.  c.  24.  fe/linum  remedium^  in  comparifon  with 
that  by  a  writ  of  entry  ;  it  not  admitting  of  many  dilatory 
pleas  and  proceedings,  to  which  other  real  a£tions  are  fub- 
jeft  \ 

2.  The  writ  of  njjtfe  is  faid  to  have  been  invented  by 
Glanvil,  chief  jufticc  to  Henry  the  fecond  ^  i  and,  iffo,  it 
feems  to  owe  it's  introduftion  to  the  parliament  held  at 
Northampton,  in  the  twenty-fecond  year  of  that  prince's 
reign  ;  when  juftices  in  eyre  were  appointed  to  go  round  the 
kingdom  in  order  to  take  thefe  afiifes  :  and  the  aflifes  them- 
felvcs  (particularly  thofe  oiinGrt  (Tanceflor  and  novel dijftifm) 

•  Gilb.  Ten.  4s.  «  Mirror,  c.  2.  §  15. 

k  Booth.  261. 
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>  were  clearly  pointed  out  and  dfefcribed  ^.  As  a  writ  of  entry  . 
IS  a  real  a£lion,  which  difproves  the  title  of  the  tenant  by 
(hewing  the  unlawful  commencement  of  his  pofleffion ;.  To  an 
affife  is  a  real  aftion,  which  proves  the  title  of  the  demaiidant 
merely  by  (hewing  his,  or  his  anceftor's,  pofleflion  * :  and 
thefe  two  remedies  are  in  all  other  refpefts  fo  totally  alike, 
that  a  judgment  or  recovery  in  one  is  a  bar  againft  the  other ; 
fo  that  when  a  man^s  pofleffion  is  once  cftablilhed  by  either 
of  thefe  pofTcflbry  aftions,  it  can  never  be  difturbed  by  the 
fame  antagonift  in  any  other  of  them.  The  word,  ajtfe^  is 
derived  by  fir  Edward  Coke^  from  the  Latin  ajfideo  p  fit 

'  together  j  and  it  fignifies,  originally,  the  jury  who  try  the 
caufe,  and  fit  together  for  that  purpofe.  By  a  figure  it  is 
now  made  to  fignify  the  court  or  jurifdiftion,  which  fum- 
mons  this  jury  together  by  a  commiffion  of  affife,  or  adajjtfas 
capuridas  i  and  hence  the  judicial  afl^emblies  held  by  the 
king's  commiffion  in  every  county,  as  well  to  take  thefe  writs 
of  affife,  as  to  try  caufes  at  ntft  priusj  are  termed  in  common 
fpeech  the  q/Jlfes.  By  another  fomewhat  fimilar  figure,  the 
name  of  affife  is  alfo  applied  to  this  action,  for  recovering 
pofleffion  of  lands:  for  the  rcafon,  faith  Littleton^,  why 
fuch  writs  at  the  beginning  were  called  affifes,  was,  for  that 
in  thefe  writs  the  (heriff  is  ordered  to  fummon  a  jury,  or 
affife  i  which  is  not  exprefled  in  any  other  original  writ  *'. 

This  remedy,  by  writ  of  affife,  is  only  applicable  to  two 
fpecies  of  injury  by  oufler,  viz,  abatement ^  and  a  recent  or 
novel dijp'ijin.  If  the  abatement  happened  upon  the  death  of 
the  demandant's  father  or  mother,  brother  or  filler,  uncle  or 
aunt,  nephew  or  niece,  the  remedy  is  by  an  affife  of-  mori 
d*anceJ}ory  or  the  death  of  one's  anceftor.     This  writ  diredls 

<1  ^  9<  ^f  Jwttinus  fioJi  ntgat  baeredi-  a  tempore  quo  d^m'mui  rex  ven'tt  in  An* 

lus  defttnSl't fatjinam  ejufdanfeodiy  jyfti-  gUam  proxme  j>nft  f>acem  fa&am  mtir 

t'larii  domrn  regit  faciant  tnde  fieri  recog-  ipfum  et  regemfHumfattm,  (Spdm.  C«^ 

mlonemper  xi  hgaies  bominesyqualemjai'  3  30, ) 

Jham  defunflus  indt  babuit,  die  quafuit  «  Finch.  L.  284. 

vlvus  et  morfiius  }  etfjk  ut  recognitlimfu'  f  1  Inft.  153. 

grit,jra  beieredibus  ejus  rtftituam*  §  10.  S  §  234* 

JufiitiarH  domim  regis/aciantferj  reeog-  h  Co.  Litt.  1 59. 
mtimtm  d§  dUfrifinis  fa^llt  Jufer  affijsm, 
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the  fiicriff  to  fummon  a  jury  or  aflifc,  who  fliall  view  the  land 
.  in  qucftion,  and  recognize  whether  fuch  anceftor  were  fcifcd 
thereof  on  the  day  of  his  death,  and  whether  the  demandant 
be  the  next  heir* :  foon  after  which,  the  judges  come  down 
by  the  king's  commiflioi?  to  take  the  recognition  of  aflife : 
when,  if  tbefe  points  are  found  in  the  affirmative,  the  law  im- 
mediately transfers  the  poflefFion  from  the  tenant  to  the  de- 
mandant.    If  the  abatement  happened  on  the  death  bf  one's 
grandfather  or  grandmother,  then  an  aflife  of  mort  d'ancejlor 
no  longer  lies,  but  a  writ  of  ayle^  or  de  avo :  if  on  the  death 
of  the  great  grandfather  or  great  grandmother,  then  a  writ 
of  hefayle^  or  de  proavo :  but  if  it  amounts  one  degree  higher, 
to  the  tre/ay/e,  or  grandfather's  grandfather,  or  if  the  abate- 
ment happened  upon  the  death  of  any  coJlateral  relation,  other 
than  thofe  before-mentioned,  the  writ  is  called  a  writ  of 
coftnage^  or  de  confangulneo  ^.     And  the  fame  points  fliall  be 
inquired  of  in  all  thefe  afllons  ancejlrely  as  in  an  affife  of 
tnort  fancefor :  they  being  of  the  very  fame  nature':  though 
they  differ  in  this  point  of  form,  that  thefe  anccffrel  writs 
(like  all  other  writs  oi praecipe)  exprefsly  aflert  a  title  in  the 
demandant,  (viz.  the  feifin  of  the  anceftor  at  his  death,  and 
his  own  right  of  inheritance,)  the  aflife  afierts  nothing direftly, 
but  only  prays  ^n  inquiry  whether  thofe  points  be  fo  ".  There 
is  alfo  another  anceftrel  writ,  denominated  a  nuper  obiit   to 
cftablifli  an  equal  divifion  of  the  land  in  queftion,  where  on 
the  death  of  an  anceftor,  who  has  feveral  heirs,  one  enters  and 
holds  the  others  out  of  pofleflion  \     But  a  man  is  not  allow- 
ed to  have  any  of  thefe  adlions  anceftrel  for  an  abatement 
confequent  on  the  death  of  any  collateral  relation,  beyond 
the  fourth  degree ;» ;  though  in  the  lineal  afcent  he  may  pro- 
cttA  ad  infinitum^.  '  For  there  muft  be  fome  boundary  5  elfe 
the  privilege  vVould  be  univerfal,  which  is  abfurd ;  and  there-  ' 
fore  the  law  pays  no  regard  to  the  pofleflion  of  a  collateral 
anceftor,  who  was  no  nearer  than  the  fifth  degree. 

S  F.  N.  B.  195.     Finch.  L.  290.  n  p.  N\  B.  ,97.     Finch.  L.  loj- 

*  Ftnch.  L.  266,  267.  o  Haic  on  F.  N.  B.  22 1 . 

I  Stat.  Wcfti5. 2.13  Edw.  I.  c.  20.  p  Fitah.  Abr.  /;/.  eofinait,  i  «• 

•  2  Inft,  399. 
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It  was  dways  held  to  be  law  ^>  that  where  lands  were  dc- 
vifable  in  a  man's  laft  will  by  the  cuftom  of  the  place,  there 
an  affife  of  mort  J^ancefior  did  not  lie.  ForJ*  where  lands 
were  fo  devifabte,  the  right  of  pofleffion  could  never  be  deter- 
mined'by  a  procefs,  which  inquired  only  of  thefe  two  points, 
the  feifin  of  the  aiiceftor,  and  the  heirfliip  of  the  demandant. 
And  hence  it  may  be  reafonable  to  conclude,  that  when  the 
ftatute  of  wills,  32  Hen.  VIII.  c.  i.  made  all  focagc  land 
devifable,  an  aflife  of  mort  d^anceftor  no  longer  could  be 
brought  of  lands  held  in  focage ' ;  and  that  now,  fince  the 
ftatute  12  Car.  11.  c.  24.  (which  converts  all  tenures,  a  few 
only  excepted,  into  free  and  common  focage)  no  aflife  of 
mort  iPanceftor  can  be  brought  of  any  lands  in  the  kingdom  j 
but  that,  in  cafe  of  abatements,  recourfe  muft  be  properly 
had  to  the  writs  of  entry* 

An  affife  of  novel  (or  recent)  itjfttjin  is  an  aftion  of  the 
fame  nature  with  the  affife  of  mort  d^anceftor  before-men- 
tioned, in  that  herein  the  demandant's  poffi:ffion  muft  be 
ihewm  But  it  differs  confiderably  in  other  points  :  particu- 
larly in  that  it  recites  a  complaint  by  the  demandant  of  the 
diffisifin  committed,  in  terms  of  dire£):  averment;  whereupon 
the  flierilFis  commanded  torefeife  the  land  and  all  the  chattels 
thereon,  and  keep  the  fame  in  his  cuftody  till  the  arrival  of 
the  juilices  of  affife  (which  in  fa£t  hath  been  ufually  omit- 
ted') ;  and  in  the  mean  time  to  fummon  a  jury  to  view  the 
premifes,  and  make  recognition  of  the  affife  before  the  juf- 
tices  ^  At  which  time  the  tenant  may  plead  either  the  ge- 
neral iflues  nul  torty  nul  dtjpnftn^  or  any  fpecial  pica.  And 
if,  upon  the  general  iffiie,  the  recognitors  find  an  actual  feifin 
in  the  demandant,  and  his  fubfequent  difleifin  by' the  prcfent 
tenant)  he  (hall  have  judgment  to  recover  his  feifin,  and 
damages  for  the  injury  fuftained :  being  the  only  cafe  in 
which  damages  were  recoverable  in  any  pofleffijry  aftion  at 
the  common  law " ;  the  tenant  being  in  all  other  cafes  al- 
lowed to  retain  the  intermediate  profits  of  the  land,  to  enable 

1  Bradon./.  ^.deoJJif.mbrtU  anteetf-  •  Booth,  an.  B-aft.  4.  1,  19.  ^  7, 

/,rii.  r.  13.  ^  3.     F.  W.  B.  196.  «  F.  N.  B.  177. 

r  See  I  Lcoo.  267.  >  Biaft.  iS;.  Sut.  Marlbr.  c.  i6. 
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fiim  to  perform  the  feodal  fervices.  But  cofts.atid  damages 
were  annexed  to  many  other  pofleflbry  a£l:ion0  by  the  ila-* 
tutes  of  Marfterge,  5a  Hen.  III.  c.  i6*  and  of.GlocefteTf 
6  Edw.  I.  c.  I.  And  to  prevent  frequent  and  yexatious  dif« 
feifinsy  it  is  enaded  by  the  ftatute  of  Merton,  ao  Hen.  IIL 
C.  3.  that  if  a  perfon  difleifed  recover  feifin  of  the  land 
again  by  aflife  of  novel  dljfeiftn^  and  be  again  difleifed  of  the 
fame  tenements  by  the  fame  difleifor,  he  (hall  have  a  writ 
of  re^dijfeifin  ;  and,  if  he  recover  therein,  the  re-difleifof 
fhall  be  imprifoned  \  and,  by  the  ftatute  of  Marlberge^ 
52  Hen.  III.  c.  8.  ;(hall  alfo  pay  a  fine  to  the  king:  to 
which  the  ftatute  Weftm.  2.  13  Edw.  I.  c»  26.  Iiath  fu- 
^eradded  double  damages  to  the  party  aggrieved.  In  like 
manner,  by  the  fame  ftatute  of  Merton,  when  any  lands 
or  tenements  are  recovered  by  affife  of  mori  d^ancefior^  or 
6ther  jury,  or  any  judgment  of  the  court,  if  the  party  be 
afterwards  difleifed  by  the  fame  perfon  againft  whom  judge- 
ment was  obtained,  he  (hall  have  a.  writ  oi pofi^dtffeifm  again(t 
him  ;  which  fubjeds  the  poft-difleifor  to  the  fame  penalties 
as  a  re-diflt^ifor.  The  reafon  of  all  which,  as  given  by  fir 
Edward  Coke  ^,  is  becaufe  fuch  proceeding  is  a  contempt  of 
the  king's  courts,  and  in  defpite  of  the  law ;  or,  as  Bra£lon 
more  fully  cxpreiTes  it  ^y  "  talis  qui  ita  conviRus  fuerity  du^ 
**  pliciter  delinquit  contra  regem  :  quia  facit  diffeifinam  et  ro^ 
**  beriam  contra  pacem  fuam  /  et  etiam  aufu  tenurario  irrita 
"  fadit  ea^  quae  in  curia  domini  regis  rite  aftafunt :  et  propter 
^^  duplex  delr6f am  merito  fujlinere  debet  poenam  duplicatam^^ 

In  all  thefe  poflefTory  aflions  there  is  a  time  of  limitation 
fettled,  beyond  which  no  man  (hall  avail  himfelf  of  the  pof- 
feflion  of  hrm(elf  or  his  antreftors,  or  take  advantage  of  the 
wrongful  pofl^flion  of  his  adverfary.  For,  if  he  be  negligent 
for  a  long  and  unreafonable  time,  the  law  refufes  afterwards 
to  lend  him  any  afliftance,  to  recover  the  pofieflion  merely  \ 
both  to  punilh  his  negleft,  (nam  leges  vigUantibuSy  non  dor^ 
mientrbusj  fubveniuntjj  and  alfo  becaufe  it  is  prefumed  that 
the  fuppofcv^.  wrongdoer  has  in  fuch  a  length  of  time  procured 
ft  legal  title,  otherwiCs  he  would  fooner  have  been  fued.  This 
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tioae 


Ch.  to.  Wrongs.  189 

time  of  limitation  by  the  (latute  of  Merton,  20  Hen.  III. 
c.  8.  and  Weftm.  i.  3  £dw.  I.  c.  39.  Was  fucceffivdy  dated 
from  particular  aeras,  viz.  from  the  return  of  king  John 
from  Ireland,  and  irom  the  coronation,  ts^c»  of  king  Henry 
the  third.     But  this  date  of  limitation  continued  fo  long  un« 
altered,  that  it  became  indeed  no  limitation  at  all :  it  being 
above  three  hundred  years  from  Henry  the  third's  coronatipn 
to  the  year  1540,  when  the  prefent  (latute  of  limitations  ^^  was 
made.     This,  inftead  of  limiting  a£lions  from  the  date  of.  a 
particular  event,  as  before,  which  in  procefs  of  years  grew  ab« 
furd,  took  another  and  more  ditt£t  courfe,  which  might  en- 
dure for  ever  i  by  limiting  a  certain  period,  as  fifty  years  foir 
lands,  and  the  like  period  *  for  cuftomary  and  prefcriptive 
rents,  fuits,  and  fcrvices,  (for  there  is  no  time  of  limitation 
upon  rents  created  by  deed,  or  referved  on  a  particular  eftate%) 
and  enadiing  that  no  perfon  (hould  bring  any  poflefTory  action, 
.  to  recover  pofleflion  thereof  merely  upon  the  feifin,  or  diC- 
poiTeflion,  of  his  anceftorS)  beyond  fuch  certain  period.   But 
this  does  not  extend  to  fervices,  which  by  common-poflfibility 
may  not  happen  to  become  due  more  than  once  in  the  lord's 
or  tenant's  life ;  as  fealty,  and  the  like  *».     And  all  writs, 
grounded  upon  the  pofleflion  of  the  demandant'  himfelf,  are 
*  dire£led  to  be  fued  out  within  thirty  years  after  the  diflTeifm 
complained  of  j  for  if  it  be  an  older  date,  it  can  with  no  pro- 
priety be  called  a  frefli,  recent,  or  novel  dijfeifmi  which  name 
fir  Edward  Coke  informs  us  was  originally  given  to  this  pro-^ 
ceeding,  becaufe  the  difleifin  mud  have  been  fince  the  laft  eyre 
or  circuit  of  the  juftices,  which  happened  once  in  fevcn  years^ 
otherwife  the  a£lion  was  gone  ^.    And  we  may  obferve  •*,  that^ 
the  limitation,  prcfcribcd  by  Henry  the  fecond  at  the  firft  in- 
ftitution  of  the  aflize  of  novel  dijfejfin^  was  from  his  own  re- 
turn into  England  after  the  peace  made  between  him  and  the 
young  king  his  fon  \  which  was  but  the  year  before. 

f  32  Hen.  Vlll.  e.  2*  rubfe<)uent  writers  have  foUowod,  make 

%  So  Bertbclet*t  origioal  edition  of  the  1(  oo\y forty  yean  for  lents^  &c» 

ftatnte,  ji,  D.  1 540 :  and  Cay'a,  Pick-  •  S  Rep.  65. 
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WkXt  lias  been  here  obfervcd  may  throw  feme  light  on 
the  c!o£lrine  of  remitter^  which  we  fpoke  of  in  the  fecond 
chapter  of  this  book  ;  and  which,  we  may  remember,  was, 
where  one  who  hath  right  to  laiidsi  but  is  out  of  poflef&on, 
iiath  afterwards  the  freehold  cad  upon  him  by  fome  fubfe- 
quent  defedlivc  title,  and  enters  by  virtue  of  diat  title.  In 
this  (Tafe  the  law  remits  him  to  his  antient  and  more  certain 
right,  and  by  an  equitable  fi£lion  fuppofes  him  to  have  gained 
poflTeflion  in  confequence,  and  by  virtue  thereof:  and  this 
becaufe  he  cannot  poffibly  obtain  judgment  at  law  to  be  re- 
ftored  to  his  prior  right,  fince  he  is  himfelf  the  tenant  of  the 
land,  and  therefore  hath  nobody  againft  whom  to  bring  bis 
a£tion«  This  determination  of  the  law  might  feem  fuper- 
fluous  to  an  hafty  obferver ;  who  perhaps  would  Imagine, 
that  (ince  the  tenant  hath  now  both  the  right  and  alfo  the 
pofTeflion,  it  little  fignifies  by  what  means  fuch  poileflion  ihall 
be  faid  to  be  gained.  But  the  wifdom  of  our  antient  law  de«- 
termined  nothing  in  vain.  As  the  tenant's  poiTefiion  was 
gained  by  a  defective  title,  it  was  liable  to  be  overturned  by 
fhewing  that  defeft  m  a  writ  of  entry ;  and  then  he  muft 
have  been  driven  to  hb  writ  of  right,  to  recover  his  juft  in- 
heritance: which  would  have  been  doubly  hard,  becaufe, 
during  the  time  he  was  himfelf  tenant,  he  could  not  eftablilh 
his  prior  title  by  any  pofleffory  a£lion.  The  law  therefore 
remits  him  to  his  prior  title,  or  puts  him  in  the  fame  condi- 
tion as  if  he  had  recovered  the  land  by  writ  of  entry.  With- 
out the  remitter,  he  wotild  have  had  jusy  et  feiftnam^  fepa- 
rtite ;  a  good  right,  but  a  bad  poflefTion :  now,  by  the  rt- 
mittef i  he  hath  the  moft  pcrfeft  of  all  titles,  juris  itfetfit^ 
conjunclionem. 

HI.  By  thefe  feveral  pofleflbry  remedies  the  right  of  pot 
feflion  may  be  reftored  to  him,  that  is  unjuftly  deprived 
thereof.  But  the  right  oi  pojpjfton  (though  it  carries  with  it 
a  ftrolTg  prefumption)  is  not  always  concfufive  evidence  of 
the  right  oi property^  which  may  ftill  fubfift  in  another  man. 
For,  as  exit  man  may  have  thtpvjfeffion^  and  another  the  right 
vf  p'^^i'JTioii^  v;hich  is  recovered  by  thefe  poflcflory  aclions*  fo 

one 
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one  man  may  have  the  right  of  poffefftw^  and  fo  not  be  tiable 
to  evi^on  by  any  pofleflbry  a£tion,  and  another  may  have  the 
right  of  property^  which  cannot  be  otherwife  aflerted  than  by 
the  great  and  final  remedy  of  a  writ  of  rights  or  fuch  corrc* 
ipondent  writs  as  are  in  the  nature  of  a  writ  of  right* 

This  happens  principally  in  four  cafes :  i.  Upon  difcon* 
tinuance  by  the  alienation  of  tenant  in  tail :  whereby  he^  who 
had  the  right  of  pofleflion,  hath  transferreJit  to  the  alienee  \ 
and  therefore  his  iffue,  or  thofe  in  remainder  or  reverfioQ> 
(hall  not  be  allowed  to  recover  by  virtue  of  that  pofleflion^ 
which  the  tenant  hath  fo  voluntarily  transferred.  2, 3.  In  cafe 
of  judgment  given  again  ft  cither  party,  whether  by  his  own 
default,  or  upon  tii^  of  the  merits,  in  any  pofTeflbry  a£lion: 
for  fuch  judgment,  if  obtained  by  him  who  hath  not  the  true 
ownerfliip,  is  held  to  be  a  fpecies  of  deforcement ;  which 
however  binds  the  right  of  pofTefEon,  and  fufFers  it  not  to 
be  ever  again  difputed,  unlefs  the  right  of  property  be  alfo 
proved*  4.  In  cafe  the  demandant,  who  claims  the  rights 
is  barred  from  thefe  poflefTory  adtions  by  length  of  time  and 
the  ftatute  of  limitations  before-mentioned:  for  an  undiftiirb- 
ed  pofieiTion,  for  fifty  years,  ought  not  to  be  deveiled  by  any 
thing,  but  a  very  clear  proof  of  the  abfolute  right  of  propriety. 
In  thefe  four  cafes  the  law  applies  the  remedial  inftrument  of 
either  the  writ  of  right  itfelf,  or  fuch  other  writS;  as  are  faid 
to  be  of  the  fame  nature^ 

1.  And  firft,  upon  an  a-lienation  by  tenant  in  tail,  whereby 
the  eftate-tail  is  difcontinued,  and  the  remainder  or  reverfion 
IS  by  failure  of  the  particular  eflate  difplaced,  and  turned 
into  a  mere  right,  the  remedy  is  by  adion  oiformedon^  (ft" 
cundum  formam  doni^)  which  is  in  the  nature  of  a  writ  of 
right  *,  and  is  the  higheft  adlion  that  tenant  in  tail  can  hayc  ^ 
For  he  cannot  have  an  abfolute  writ  of  right,  which  is  confined 
only  to  fuch  as  claim  in  fee-fimple :  and  for  that  reafon  tlus 
^rit  oi  formedon  was  granted  him  by  the  ftatuU  de  dtmu  vr 
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Wcftm.  2.    13  ficiw.  I.  c.  I.  which  is  therefore  emphati- 
cally called  his  writ  of  right «.     This  writ  is  diftinguifhcd 
into  three  fpecies ;  a  formedon  in  the  dcfcender^  in  the  re* 
fnlainder^  and  in  the  reverter.     A  writ  of  formedon  in  the 
defcender  lieth  where  a  gift  in  tail  is  made,  and  the  tenant  in 
tail  alicnes  the  lands  entailed,  or  is  difleifed  of  them,  and 
dies ;  in  this  cafe  the  heir  in  tail  fliall  have  this  writ  of 
formedon  in  the  defcender^  to  recover  thefe  lands  fo  given  in 
tail  againft  him  who  is  then  the  a£lual  tenant  of  the  free- 
hold **.     In  which  atlion  the  demandant  is  bound  to  ftate  the 
manner  and  form  of  the  gift  in  tail,  aiid  to  prove  himfelf  heir 
fecundum  for  mam  donU     A  formedon  in  the  remainder  lietlij 
M^here  a  man  giveth  lands  to  another  for  life  or  in  tail, 
with  remainder  to  a  third  perfon  in  tail  or  In  fee ;  and  he 
who  hath  the  particular  eftate  dieth,  without  iffue  inherit- 
able, and  a  ftrange.r  intrudes  upon  him  in  remainder,  and  keeps 
him  out  of  pofleflTion  ^     In  this  cafe  the  remainder-man  ftiall 
have  his  writ  oi  formedon  in  the  remainder y  wherein  the  whole 
form  of  the  gift  is  ftated,  and  the  happening  of  the  event 
Upon  which  the  remainder  depended.   This  writ  is  not  given 
in  exprefs  words  by  the  ftatute  de  donis ;  but  is  founded  upon 
the  equity  of  the  ftntute,  and  upon  this  maxim  in-law,  that 
!  if  any  one  hath  a  right  to  the  land,  he  ought  alfo  to  have 
an  aftion  to  recover  it.     A  formedon  in  the  reverter  lieth, 
Ivhere  there  is  a  gift  in  tail,  and  afterwards  by  the  death  of 
the  donee  or  his  heirs  without  iflue  of  his  body  the  rcverfion 
falls  in  upon  the  donor,  his  heirs,  or  affigns :  in  fuch  cafe 
the  reverfioner  {hall  have  this  writ  to  recover  the  lands, 
wherein  he  (hall  fugged  the  gift,  his  own  title  to  the  reverfion 
i^iinutely  derived  from  the  donor,  and  the  failure  of  iflue 
npori  which  his  reverfion  takes  place  ^»    This  lay  at  common 
law,  before  the  ftatute  de  donisy  if  the  donee  aliened  before 
he  had  performed  the  condition  of  the  gift,  by  having  iflue, 
and  afterwards  died  without  any  *.  The  time  of  limitation  iQ 
s^  formedon  by  ftatute  21  Jac,  I.  c.  16.  is  twenty  years  \  within 
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which  fpace  of  time  after  bis  title  accrues;  the  demandant 
tnuflf bring  his  a£lion,  or  elfe  i«  for  ever  barred.     * 

'  2.  In  the  fecond  cafe;  if  the  owners  of  a  particular  eftate, 
as  for  life,  in  dower,  by  the  curtefy,  or  in  fee^tail,  are  barred 
of  the  right  of  poffcffion  by  a  recovery  had  againft  them, 
through  their  default  or  non-appearance  in  a  poiTeflbry  action, 
they  were  abfolutely  without  any  remedy  at  the  common  law: 
as  a  writ  of  right  does  not  lie  for  any  but  fuch  as  claim  to  be 
tenants  of  the  fee-fimple.  Therefore  the  ftatutc  Wcftm,  2. 
13  Edw.  I.  c.  4.  gives  a  new  writ  for  fuch  perfons,  after 
their  lands  have  been,  fo  recovered  againft  them  by  default^ 
called  a  quod  ei  deforceai  ;  which,  though  not  ftri£tly  a  writ 
of  right,  fo  far  partakes  of  the  nature  of  one,  as  that  it  will 
reftore  the  right  to  him,  who  has  been  thus  unwarilf  de- 
forced by  his  own  default  ".  But  in  cafe  the 'recovery  were 
not  had  by  his  own  default,  but  up»n  defence  in  the  inferior 
poiTeflbry  adion,  this  ilill  remains  final  with  regard  to  thefe 
particular  eftates,'as  at  the  common  law  :  and  hence  it  is, 
that  a  common  recovery  (on  a  writ  of  entry  in  the  poft)  had, 
not  by  default  of  the  tenant  himfelf,  but  (after  his  defence 
made  and  voucher  of  a  third  perfon  to  warranty)  by  default 
of  fuch  vouchee,  is  now  the  ufual  bar  to  cut  oflF  an  eftate* 
taU\ 

3,  4.  Thirdly,  in  cafe  the  right  of  poflcffion  be  barred 
by  a  recovery  upon  the  merits  in  a  pofleflbry  a£lion,  or  laft« 
ly,  by  the  ftatute  of  limitations,  a  claimant  in  fee-fimple  may 
have  a  mere  writ  of  right  s  which  is  in  it's  nature  the  higheft 
writ  in  the  law  *,  and  lieth  only  of  an  eftate  in  fee-fimple, 
and  not  for  him  who  hath  a  lefs  eftate.  This  writ  lies  coH" 
currently  with  all  other  real  a£lions,  in  which  an  eftate  of  fee- 
fimple  may  be  recovered  \  and  it  alfo  lies  after  them,  being 
as  it  were  an  appeal  to  the  mere  right,  when  judgment  hath 
been  had  as  to  the  pofiefiion  in  an  inferior  pofleflbry  ac- 
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tion  r.  But  though  a  writ  of  right  may  hf  brought,  where 
the  demandant  is  entitled  to  the  poflellion,  yet  it  rarely  is  ad-^ 
vifable  to  be  brought  in  fuch  cafes ;  as  a  more  expeditious 
^nd  cafy  remedy  is  had,  without  meddling  with  the  piyperty^ 
by  proving  the  demandant's  own,  or  his  anceftor's,  poflef^ 
fion,  and  their  illegal  oufter,  in  one  of  the  pofleiibry  a£lions« 
But,  in  cafe  the  right  of  pofleflion  be  loft  by  length  of  time, 
or  by  judgix^ent  againft  the  true  owner  in  one  of  thefe  inferior 
fuits,  there  i$  no  other  choice  :  thi^  is  then  the  only  remedy 
that  can  be  had ;  and  it  is  of  fo  forcible  a  nature,  (hat  it  over- 
comes all  obftacles,  and  clears  all  objediions  that  may  have 
arifen  to  cloud  and  obfcure  the  title.  And,  after  ifTue  once 
joined  in  a  writ  of  right,  the  judgment  is  abfolutely  final  ; 
fo  that  a  recovery  had  in  this  action  may  be  pleaded  in  bar 
of  any  other  claim  or  demand  "i. 

The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have 
faid,  to  recover  lands  in  fee-fimple,  unjuftly  withheld  fron^ 
the  true  proprietor.  But  there  are  alfo  fome  other  writs 
which  are  faid  to  be  in  the  nature  of'SL  writ  of  right,  becaufe 
their  procefs  and  proceedings  do  moftly  (though  not  entirely) 
agree  with  the  writ  of  right :  hut  in  fome  of  them  the  fee* 
fimple  is  not  demanded ;  and  in  others  not  land,  but  fome  in- 
corporeal hereditament.  Some  of  thefe  have  been  already 
mentioned,  as  the  writ  of  right  ofdoiuery  oi  formedorty  isfc. : 
9|id  the  others  will  hereafter  be  taken  notice  of,  under  theic 
proper  divifions.  Nor  is  the  mere  writ  of  right  alone,  or 
always,  applicable  to  every  cafe  of  a  claim  of  lands  in  fee- 
fimple  :  for  if  the  lord's  tenant  in  fee-fimple  dies  without  heir, 
whereby  an  efcheat  accrues,  the  lord  fliall  have  a  writ  of  if- 
cf)eat ',  whicji  |s  in  thp  nature  of  a  writ  of  right ".  *And  if  one 
of  two  or  more  cpparccners  deforces  the  other,  by  ufurping 
the  fole  pofleffion,  the  party  aggrieved  fliall  have  a  writ  of 
fight,  de  rationabili  partf  ^ :  which  may  be  grounded  on  the 
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feifjn  of  the  anceftor  at  any  time  during  his  life ;  whereas  in 
a  nuperobiit (which  is  a  poffeflbry  remedy")  he  muft  be  feifed 
at  the  time  of  his  death.  But,  waiving  thefc  and  other  mi- 
nute diftindlions,  let  tis  now  return  to  the  general  writ  of 
fight. 

This  writ  ought  to  be  firft  brought  in  the  ^court-baron 
of  the  lord,  of  whom  the  lands  are  holdeu  \  and  then  it  is 
oftn  ox  patent:  but  if  he  holds  no  court,  or  hath  waived  his 
right,  remifit  curiam  fuaniy  it  may  be  brought  in  the  king's 
courts  by  writ  of  praecipe  originally* ;  and  then  it  is  a  writ 
pf  right  r/^/^y,  being  dire£ked  to  the  ihcrifF  and  not  the  lord  ^ 
Alfo,  when  one  of  the  king's  immediate  tenants  in  capite  is 
deforced,  his  writ  of  right  is  called  a  writ  oi  praecipe  in  capite^ 
(the  improper  ufe  of  which,  as  well  as  of  the  former  praecipe 
^uia  dominus  remiftt  curiam^  fo  as  to  ouft  the  lord  of  his  jurif- 
di£lion,  is  retrained  by  magna  carta* f)  and,  being  dire£ked  to 
the  fheriff  and  originally  returnable  in  the  king's  courts,  is  alfo 
^  writ  of  right  c/ofe  •*.  There  is  likewife  a  little  writ  of  right 
clo/e, /ecunJttm  con/uett^dinem  manerii,  which  lies  for  the  king's 
tenants  in  antient  demefne  %  and  others  of  a  fimilar  nature  % 
to  try  the  right  of  their  lands  and  tenements  in  the  court 
of  the  lord  exclufively  •.  But  the  writ  of  right  patent  itfclf 
may  alfo  at  any  time  be  removed  into  the  county  court,  by 
writ  of  tpli  ^,  and  from  thence  into  the  king's  court,  by  writ 
oi  pone^  or  recordari  facias y  at  the  fuggeftlon  of  either  partj^ 
that  there  is  a  delay  or  defe£l:  of  juftice*** 

In  the  progrefs  of  this  a£lion',  the  demandant  muft  allege 
fome  feifm  of  the  lands  and  tenements  in  liimicir,  or  elfe  in 
fame  perfon  under  whom  he  claims,  and  then  derive  the  right 
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from  the  perfon  fo  feifed  to  himfelf ;  to  which  the  tenant 
may  anfwer  by  denying  the  demandafit's  right|  and  averring 
that  he  has  more  right  to  hold  the  lands  than  the  demandant 
has  to  demand  them :  and,  this  right  of  the  tenant  being 
Ihewn,  it  then  puts  the  demandant  upon  the  proof  of  his 
title:  in  "which  if  he  fails,  or  if  the  tenant  hath  (hewn  a 
better,  the  demandant  and  his  heirs  are  perpetually  barred  of 
their  claim ;  but  if  he  can  make  it  appear  that  his  right  is 
fuperior  to  the  tenant's,  he  (hall  recover  the  land  againft  the 
tenant  and  his  heirs  for  ever.     But  even  this  writ  of  rights 
however  fuperior  to  any  other,  cannot  be  fued  out  at  any 
diftance  of  time.     For  by  the  antient  law  no  feiHn  could  be 
alleged  by  the  demandant,  but  from  the  time  of  Henry  the 
firftf;  by  the  (tatute  of  Merton,  20  Hen.  III.  c.  8.  from 
the  t^me  of  Henry  the  fecond  ;  by  the  ftatute  of  Weftm.  i. 
3  Edw.  I.  c.  39.  from  the  time,  of  Richard  the  firft ;  and 
.  now>  by  ftatute  32  Hen.  VIII.  c.  2.  feifin  in  a  writ  of  right 
{hall  be  within  fixty  years.     So  that  the  pofTeRion  of  lands 
in  fee-Cmple  uninterruptedly,  for  three-fcore  years,    is  at 
prefent  a  fufficient  title  againft  all  the  world ;  and  cannot 
be  impeached  by  any  dormant  claim  whatfoever  ( i ). 

I  HAVE  now  gone  through  the  feveral  fpecies  of  injury  by 
cufter  and  difpofienion  of  the  freehold,  with  the  remedies 
applicable  to  each.  In  confidering  which  I  have  been 
unavoidably  led  to  touch  upon  much  obfolete  and  abftrufe 
learning,  as  it  lies  intermixed  with,  and  alone  can  explain  the 

f  GUnT.  /.  2.  c.  3.     Co.  Litt.  1x4. 

(i)  This  is  far  from  being  univerfally  true;  for  an  uninter- 
rupted poiref&on  for  fixty  years  will  not  create  a  title*  where  the 
claimant  or  demandant  had  no  right  to  enter  within  that  time ;  as 
where  an  eflate  in  tail,  for  life,  or  for  years,  continues  above  fixty 
yciTSf  fiill  the  reverfioner  may  enter  and  recover  the  eflate ;  the 
pofTefiion  mull  be  adverfe,  and  lord  Coke  fays,  «*  it  has  been  re- 
f  folved,  that  although  a  m^n  has  been  out  of  pofTciTion  of  land  for 
*'  fixty  years,  yet  if  his  entry  is  not  tolled  he  may  enter  and  bring  any 
*'  adion  of  his  own  poircffion ;  and  if  his  entry  be  congeable,  and  he 
''  enter, he  may  have  an  adion  of  his  own  pofieiTion."  ^pv.ii.S, 

reafon 
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reafon  of,  thofc  parts  of  the  law  which  arc  now  more  generally 
in  ufe.  For,  without  contemplating  the  whole  fabric  toge* 
ther,  it  id  impoffible  to  form  any  clear  idea  of  the  meaning 
and  conneflion  of  thofc  disjointed  parts,  which  (till  form  a 
confiderable  branch  of  the  modem  law ;  fuch  as  the  dodbrine 
of  entries  and  remitter,  the  levying  of  fines,  and  the  fufier- 
ing  of  comftion  recoveries.  Neither  indeed*  is  any  confider- 
able part  of  that,  which  I  have  fele£ied  in  tliis  chapter  from 
among  the  venerable  monuments  of  our  anceilors,  fo  abfo- 
lytely  antiquated  as  to  be  out  oiforccy  though  the  whole  ia.  £  ip^  3 
certainly  out  of  ufe :  there  being  but  a  very  few  inftances  for 
more  than  a  century  pad  of  profecuting  any  real  a£lion  for 
land  by  writ  of  entry j  al/ife^formedon^  writ  of  rights  or  other- 
wife.  The  forms  are  indeed  preferved  in  the  praflice  of 
common  recoveries :  but  they  are  forms  and  nothing  elfe ; 
for  which  the  very  clerks  that  pafs  them  are  feldom  capable 
to  aflign  the  reafon.  But  the  title  of  IznAs  is  now  ufually 
tried  in  a£lion8  of  ejeStment  or  trefpafs  i  of  which  in  the  toU 
lowing  chapters. 
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CHAPTER.  THE    ELEVENTH. 


OF  DISPOSSESSION,   or  OUSTER, 
OF    CHATTELS    REAL- 


HAVING  in  the  preceding  chapter  confidered  with 
fomc  attention  the  feveral  fpecies  of  injury  by  difpof- 
fcflion  or  oufter  of  the/reehold,  together  with  the  regular  and 
well-conne£led  fcheme  of  remedies  by  a£lions  real,  which  arc 
given  to  the  fubjcft  by  the  common  law,  either  to  recover  the 
pofieffion  only,  or  elfe  to  recover  at  once  the  poiTeflion,  and 
ajfo  to  eftablifli  the  right  of  property ;  the  method  which  I 
there  marked  out  leads  me  next  to  confider  injuries  by  oufter 
of  chattels  real;  that  is,  by  amoving  the  pofleffion  of  the  te^ 
nant  from  an  eftate  by  ftatute-merchant,  ftatutc-ftaplc,  re- 
cognizance in  the  nature  of  it,  or  e/fgit;  or  from  an  eftate 
for  years. 

I.  Ouster,  or  amotion  of  pofleflion,  from  eftates  held  by 
ftatute,  recognizance,  or  elegit^  is  only  liable  to  happen  by 
a  fpecies  of  difleifin,  or  turning  out  of  the  legal  proprietor, 
before  his  eftate  is  determined  by  raifing  the  fum  for  which  it 
is  given  him  in  pledge.  And  for  fuch  oufter,  though  the  eftate 
be  merely  a  chattel  intereft,  the  owner  (hall  have  the  fame 
remedy  as  for  an  injury  to  a  freehold ;  viz,  by  affife  of  novel 
diffeifin  *.    But  this  depends  upon  the  feveral  ftatutes,  which 

•  F.  N.  B.  178. 

create 


Ch.  II.  Wrongs.  199 

create  tbcfe  refpcftive  intcrefts**,  and  which  cxprcfsly  provide 
and  allow  this  remedy  in  cafe  of  difpofleflion.  Upon  which 
account  it  is  that  fir  Edward  Coke  obfenres  c,  that  thefe 
tenants  are  faid  to  hold  their  eftates  ut  liberum  tenementum^ 
until  their  debts  be  paid :  becaufe  by  the  ftati^tes  they  {hall 
have  an  aflife,  as  tenants  of  the  freehold  fhall  have ;  and  ia 
that  refpedl  they  have  the  (imilitode  of  a  freehold  ^, 

IL  As  for  oufter,  or  amotion  of  pofTeflion^  from  an  eftate  , 
for  years  $  this  happens  only  by  a  like  kind  of  difleifin,  ejec- 
tion^  or  turning  out,  of  the  tenant  from  the  occupation  of 
the  land  during  the  continuance  of  his  term.  For  this  injury 
the  law  has  provided  him  with  two  remedies,  According  to 
the  circumftances  and  (ituation  of  the  wrongdoer :  the  writ 
of  ejeBione  Jirtnae  ;  which  lies  againft  any  one,  the  leflbr,  r&f- 
verfioner,  remainder-man,  or  any  (Iran^er,  who  is  himfelf 
the  wrongdoer  and  has  committed  the  injury  complained  of: 
and  the  writ  of  quare  ejecit  infra  Urrmnum  s  which  lies  not 
againft  the  wrongdoer  or  ejedlor  himfelf,  but  his  feoffee  or 
other  perfon  claiming  under  him.  Thefe  are  mixed  aflions^ 
fomewhat  between  real  and  perfonal ;  for  therein  are  two 
things  recovered,  as  well  reftitution  of  the  term  of  years,  as 
damages  for  the  oufter  or  wrong. 

1.  A  WRIT  then  of  ejeEllone  firmaej  or  a£lion  of  trefpafs  In 
ejeEfmeniy  lieth  where  lands  or  tenements  are  left  for  a  term  of 
years :  and  afterwards  the  lefibr,  reverfioner,  remainder-man, 
or  any  ftranger,  doth  cjeft  or  ouft  the  leflee  of  his  term*.  In 
this  cafe  he  fliall  have  his  writ  of  ejeElion  to  call  the  defend- 
ant to  anfwer  for  entering  en  the  lands  fo  demifed  to  the 
plaintiff  for  a  term  that  is  not  yet  expired,  and  ejefting  him  ^ 
And  by  this  writ  the  plaintiff  (hall  recover  back  his  term,  or 
the  remainder  of  it,  with  damages. 

StKCE  the  difufe  of  real  aftions,  this  mixed  proceeding  is  r  ^^^  t 
become  the  common  method  of  trying  the  title  to  lands  or 

b  Sue.  Weftm.  s*  1 3  Bdw.  I.  c.  i8.  ^  See  book  II.  ch.  lo. 

Stat,  de mfrcateriiutp  27  £dw.  III.  «.  9*  *  F.  N.  B.  no. 

Siat.  23  Hen.  VIlI.  «•  6.  §  9,  r  Sec  appendix.  No  XI.  §  f  • 

c  1  loft.  43. 

'<  '  tenements. 
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tenements.  It  may  not  therefore  be  improper  to  delineate^ 
with  fome  degree  of  minutenefsj  it's  hiftory,  the  manner  of 
it's  procefs^  and  the  principles  whereon  it  is  grounded. 

We  have  before  feen^,  that  the  writ  of  covenant,  for  breach 
of  the  contra£l  contained  in  the  leafe  for  years^  wasantiently 
the  only  fpecific  remedy  for  recovering  againft  the  leflbr  a 
term  from  which  he  had  tjc(ktd  his  Icflee,  together  with  da- 
mages for  the  oufter.  But  if  the  leffee  was  eje£ted  by  a  Aran- 
ger,  claiming  under  a  title  fupcrior  ^  to  that  of  the  leflbr,  or 
•by  a  grantee  of  the  reverfion,  (who  might  at  any  time  by  a 
common  recovery  have  deftroyed  the  term  *)  though  the  leflcc 
might  dill  maintain  an  zGtion  of  covenant  againft  the  leflbr, 
for  non-performance  of  his  con'tra£t  or  leafe,  yet  he  could 
not  by  any  means  recover  the  term  itfelf.  If  the  oufter  was 
committed  by  a  mtre  ftranger,  without  any  title  to  the  land, 
the  leflbr  might  Indeed  by  a  real  a£lion  recover  poflTeffion  of  the 
freehold,  but  the  leflee  had  no  other  remedy  againft  the  ejec<« 
tor  but  in  damages,  by  a  writ  of  ejtBkne  firmae^  for  the  tref- 
pafs  committed  in  eje£ting  him  from  his  farm  ^.  But  after-^^ 
wards,  when  the  courts  of  equity  began  to  oblige  the  ejeftor 
to  make  a  fpecific  reftitution  of  the  land  to  the  party  immedi- 
ately injured,  the  courts  of  law  alfo  adopted  the  fame  method 
of  doing  complete  juftice  \  and,  in  the  profecution  of  a  writ 
of  ejedlment,  introduced  a  fpecies  of  remedy  not  warranted 
by  the  original  writ  nor  prayed  by  the  declaration,  (which  arc 
calculated  for  damages  merely,  and  are  filent  as  to  any  refti- 
tution,} vi%  a  judgment  to  recover  the  term,  and  a  writ  of 
pofleflion  thereupon  ^    This  method  feems  to  have  been  fet- 


\  See  pag.  157. 

^  F,  N.  B.  145* 

i  See  book  11.  ch.  9. 

k  P.  6  Uif.  //.  Ejeffhnefrmae  ti^ejl 
fue  UP  affion  de  treifB/i  tnfrn  nature ^  et 
k  plaintiff  nt  rectverafon  terme  que  eft  a 
^eulff  r.iert  flut  que  en  trejpaji  home  rt' 
tcvfra  Jamagespur  treipaft  nient/aitf  nttt 
mfffer  }  mes  tl  conv'unt  a  futr  par  aSiiom 
di  covenant  al  comen  lato  a  reccvererjon 
ttrmt:  fuod  t9ta  turia  concejfit,    Et  per 


Belknap,  ia  tementey  ifi,  hu  btme  tft  ou/U 
dejon  terme  par  eftrangtr^  UatffraejeOU 
oneftrmae  verjui  cefty  que  luj  wfte  \  ttfi 
feit  oufte  par f  on  ieffor,  hriefe  de  covenant  | 
tt  J!  par  leffee  eu  grantee  di  renterfnm 
hriefe  de  covenant  verfut  Jon  l^or^  a 
nantera  efpecial  county  &c,  {FitK*  ahf» 
t,  ejeSi,ftrm.  ft.)  See  Brad.  /•4.  ir.  t. 
c  36. 
1  See  append.  N*  IL  %  4.  propt  /ia» 
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tied  as  early  as  the  reign  of  Edward  IV  ^ :  though  it  hath 
been  faid  "  to  havq  firft  begun  under  Henry  VII,  becaufe  it 
probably  was  then  firft  applied  to  it's  prefent  principal  ufe, 
that  of!  trying  the  title  to  the  land. 

The  better  to  apprehend  the  contrivance,  whereby  thi^^ 
end  IS  efFefted,  we  muft  recoUeci  that  the  remedy  by  ejed- 
ment  is  in  it's  original  an  a£lion  brought  by  one  who  hatb 
a  leafe  for  years,  to  repair  the  injury  done  him  by  difpoffcf- 
fion.  In  order  therefore  to  convert  it  into  a  method  of  trying 
titles  to  the  freehold,  it  is  firft  ncceffary  that  the  claimant  do 
take  poflefEon  of  the  lands,  to  empower  him  to  conftitute  a 
lefTee  for  years,  that  may  be  capable  of  receiving  this  injury  of 
difpofleffion.  For  it  would  be  an  offence,  called  in  our  law 
maintenancey  (of  which  in  the  next  book,)  to  convey  a  title  to 
another,  when  the  grantor  is  not  in  pofTeflion  of  the  land  « 
and  indeed  it  was  doubted  at  firft,  whether  this  occaGonal 
poffefEon,  taken  merely  for  the  purpofe  of  conveying  the  title, 
excufed  the  lefTor  from  the  legal  guilt  of  maintenance  °.  When 
therefore  a  peifon,  who  hath  right  of  entry  into  lands,  deter- 
mines to  acquire  that  pofTcfTion,  which  is  wrongfully  with- 
held by  the  prefent  tenant,  he  makes  (as  by  law  he  may)  a  for- 
mal entry  on  the  premifesj  and  being  fo  in  the  poflcffion  of  the 
foil,  he  there,  upon  the  land,  feals  and  delivers  a  leafe  for 
years  to  fome  third  perfon  or  lefTee:  and,  having  thus  given 
him  entry,  leaves  him  in  pofiefTion  of  the  premifes.  This 
lefTee  is  to  ftay  upon  the  land,  till  the  prior  tenant,  or  he  who 
had  the  pre^uous  pofTeflion,  enters  thereon  afrefh  and  oufts 
him ;  or  till  fome  other  perfon  (either  by  accident  or  by 
agreement  beforehand)  comes  upon  the  land,  and  turns  him 
out  or  ejects  him.  For  this  injury  the  lefTee  is  entitled  to  his 
a£lion  of  ejeftment  againft  the  tenant,  or  this  cafual  ejeBor, 
whichever  it  was  that  ouftcd  him,  to  recover  back  his  term 
and  damages.  But  where  this  aftion  is  brought  againft  fuch 
a  cafual  ejeftor  as  is  before  mentioned,  and  not  againft  the 

m  J  Edno.  jy,  6.     Per  Fairfix  5  Ji  fnt  arere,  donquet  tout  in  damagn*  (Bro. 

homcf^rt  ejeSlione Jirmaef  h plaintiff  rt»  Abr.  t,  quart  eject t  infra  termtnum,  6.) 
€0vtrajon  terme  fui  eft  arere^JShien  com§  »  F.  N.  B.  210. 

is  fuare  <}ecit  infra  terminam  j  etfji  rmJ  9 1  Ch.  &«p^  append.  39. 
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very  tenant  in  pofleffion,  the  court  will  not  fuffcr  the  tciiUiit 
to  lofe  his  pofleffion  without  any  opportunity  to  defend  it. 
Wherefore  it  is  a  Handing  rule,  that  no  plaintiff  (hall  pro- 
ceed in  cjeftment  to  recover  lands  againft  a  cafual  ejcftor, 
without  notice  given  to  the  tenant  in  pofleffion^  (if  any  there 
be,}  and  making  him  a  defendant  if  he  pleafes.  And,  ia 
order  to  maintain  the  adlion^  the  plaintifi^  muft,  in  cafe  of 
any  defence,  make  out  four  points  before  the  court ;  viz.  titU^ 
leafey  entryy  and  oujler,  Firft,  he!  muft  fliew  a  good  title  in 
his  leflbr,  which  brings  the  matter  of  right  entirely  before 
the  court ;  then,  that  the  leflbr,  being  feifed  or  poflTefled  by 
virtue  of  fuch  title,  did  make  him  the  ieafe  for  the  prefent 
term ;  thirdly,  that  he,  the  leflee,  or  plaintifl^,  did  enter  or 
take  pofleffion  in  confequence  of  fuch  Ieafe  \  and  then, 
laftly,  that  the  defendant  oujled  or  ejefted  him.  Whereupon 
he  fhall  have  jud'gment  to  recover  his  term  and  damages}  ' 
and  (hall,  in  confequence,  have  a  writ  of  poffejfion^  which 
the  (herifF  is  to  execute  by  delivering  him  the  undifturbed 
and  peaceable  pofleffion  of  his  term. 

This  is  the  regular  method  of  bringing  an  a£lion  or  cjc£l:« 
ment,  in  which  the  title  of  the  leflbr  comes  collaterally  and 
incidentally  before  the  court,  in  order  to  fltcw  the  injury  done 
to  the  leflee  by  this  ouftcr.  This  method  muft  be  ftill  con- 
tinued in  due  form  and  ftri£tnefs,  fave  only  as  to  the  notice 
to  the  tenant,  whenever  the  poflTeffion  is  vacant,  or  there  is 
no  a<£lual  occupant  of  tlie  prcmifes  j  and  alfo  in  fome  other 
cafes.  But,  as  much  trouble  and  formality  were  found  to 
attend  the  aflual  making  of  the  Icafe^  entry ^  and  oufter^  a  new 
and  more  eafy  method  of  trying  titles  by  writ  of  cjedlment, 
where  there  is  any  aftual  tenant  or  occupier  of  the  premifcs 
in  difpute,  was  invented  fomewhat  more  than  a  century  ago, 
by  the  lord  chief  jufticc  RoUe  P,  who  then  fat  in  the  court  of 
upper  bench  j  fo  called  during  the  exile  of  king  Charles  the 
-  -,  fecond.  j'lThis  new  method  entirely  depends  upon  a  ftring  of 

legal  fiftions :  no  aQual  Ieafe  is  made,  no  actual  entry  by 
the  pUintifl^,  no  a£tual  oufter  by  the  defendant  \  but  all  are 

p  Styt.  praft.  Reg.  loS.  {edit,  1657.) 
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merely  ideal,  forthc  fole  purpofe  of  trying  the  title  (i)i  To  this 
end,  in  the  proceedings  ^  a  leafe  for  a  term  of  years  is  ftated 
to  have  been  made  by  him  who  claims  title,  to  the  plaintiff 
who  brings  the  a£lion,  as  by  John  Rogers  to  Richard  Smith, 
which  plaintiff  ought  to  be  fome  real  perfon,  and  not  merely 
an  ideal  fictitious  one  who  hath  no  exiftence,  as  is  frequently 
though  unwarrantably  pra£tifed>^:  it  is  alfo  ftated  that  Smith 
the  leffee  entered ;  and  that  the  defendant  William  Stiles, 
who  is  called  the  ca/ua/  ejeBor^  oufted  him  j  for  which  ouftcr 
he  brings  this  a£lion.  As  foon  as  this  a£lion  is  brought,  and 
the  complaint  fully  ftated  in  the  declaration'.  Stiles,  the 
cafual  ejeftor,  or  defendant,  fends  a  written  notice  to  the 
tenant  in  poffefiion  of  the  lands,  as  George  Saunders,  in- 
forming him  of  the  a£lion  brought  by  Richard  Smith,  and 
tranfmitting  him  a  copy  of  the  declaration  :  withal  affuring 
him  that  he.  Stiles  the  defendant,  has  no  title  at  all  to  the 
premifes,  and  fliall  make  no  defence ;  and  therefore  advifing 
the  tenant  to  appear  in  court  and  defend  his  own  title :  other- 
wife  he,  the  cafual  eje£l:or,  will  fuffer  judgment  to  be  had 
againft  him ;  and  thereby  the  a£lual  tenant  Saunders  will 
inevitably  be  turned  out  of  poffefiion  C  On  receipt  of  this 
friendly  caution,  if  the  tenant  in  poffefiion  does  not  within 
a  limitcfd  time  apply  to  the  court  to  be  admitted  a  defendant 
in  the  ftead  of  Stiles,  he  is  fuppofed  to  have  no  right  at  all ; 
and,   upon  judgment  being  had  againft  Stiles  the  cafual 


%  See  appendix.  No  U.  f  i,  i. 
r  6  Mod.  309. 
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(i)  An  a6lual  entry  is  neceffary  to  avoid  a  fine  levied  with  pro- 
claipations,  and  the  demife  laid  in  the  ejectment  maft  be  fubfe- 
qoent  to  the  entry ;  but  that  is  the  only  cafe  in  which  an  adioal 
entry  is  required.  2  Str,  1086.  Doug.  468.  i  T,  R.  741. 
'  Unlefs  it  is  an  ejedroent  brought  to  recover  on  a  vacant  poffefiion, 
and  not  by  a  landlord  upon  a  right  of  re-entry  under  the  4  Geo. 
JI.  c.  28. ;  in  which  cafe  the^  leffor  or  his  attorney  muft  actually 
feal  a  leafe  upon  the  premifes  to  the  plaintiff,  who  mud  be  ejected 
by  a  real  perfon/  See  the  mode  of  proceeding*  2  Cromp^ 
Prac.  198. 

Vol.  III.  <^  cjeftor, 
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ejedor,  Saunders  the  real  tenant  will  be  turned  out  of  pof- 
feffion  by  the  flicriff* 

But,  if  the  tenant  in  poiTeilion  applies  to  be  made  a  de« 
fendant,  it  is  allowed  him  upon  this  condition ;  that  he  enter 
into  a  rule  of  court '  to  confefS)  at  the  trial  of  the  caufe,  three 
of  the  four  requifites  for  the  maintenance  of  the  plaintifTd 
aftion ;  viz.  the  /ea/e  of  Rogers  the  lefTor,  the  entry  of  Smith 
[  204  ]  the  plaintiiF,  and  his  ou/ler  by  Saunders  himfelf,  now  made 
the  defendant  inftead  of  Stiles :  which  requifites  being  wholly 
iiditiouS)  fliould  the  defendant  put  the  plaintiff  to  prove  them» 
he  mud  of  courfe  be  nonfuited  for  want  of  evidence ;  but  by 
fuch  ftipulated  confeflion  of  leajtf  entry^  and  oufter^  the  trial 
will  now  ftand  upon  the  merits  of  the  title  only  (2).  Thisdone» 
the  declaration  is  altered  by  inferting  the  name  of  George 
Saunders  inftead  of  William  StileSi  and  the  caufe  goes  down 
to  trial  under  the  name  of  Smith,  (the  plaintiff,}  on  the  demife 
of  Rogers,  (the  lefTor,)  againll  Saunders,  the  new  defendant. 
And  therein  the  leflbr  of  th«  plamtiff  is  bound  to  make  out  a 
clear  title,  otherwife  his  fi£Utious  leflee  cannot  obtain  judg- 
ment to  have  pofleflion  of  the  land  for  the  term  fuppofed  to 
be  granted.  But,  if  the  leiTor  makes  out  his  title  in  a  fatif- 
factory  manner,  then  judgment  and  a  writ  of  poileflion  fhall 
gt>  for  Richard  Smith  the  nominal  plaintiff,  who  by  this  trial 
has  proved  the  right  of  John  Rogers  his  fuppofed  leflbr.  Yet, 
to  prevent  fraudulent  recoveries  of  the  pofleflion,  by  coUofion 

*  Append.  No  II.  §3* 


(2]  It  has  been  determined,  that  ito  qeflmeat  can  be  main* 
tained  where  the  leflbr  of  the  plaintiflT  has  not  a  legal  right  of 
entry ;  as  the  heir  at  law  was  barred  from  recovering  in  cjcdt- 
ment,  where  there  was  an  unfatisfied  term  raifed  for  the  purpofc  of 
fecurlng  an  annuity,  though  the  heir  claimed  the  eftate  fubjedt  to 
that  charge.  But  a  fatisfied  term  will  be  prefumed  to  be  furren- 
dercd  ;  and  the  courts  will  not  permit  the  plaintiff  in  ejedtment  to 
be  non-fuited  by  a  term  (landing  out  in  the  trttilce  of  the  leflbr. 
jr.  ^.695.     iT.  i2.  758. 

4  with 
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with  the  tenant  of  the  land,  all  tenants  are  obliged  by  ftatute 
II  Geo.  II.  c.  19.  on  pain  of  forfeiting  three  years 'rent,  to 
give  notice  to  their  landlords,  when  ferved  with  any  decla- 
ration in  eje£lment :  and  any  landlord  may  by  leave  of  the 
court  be  made  a  co-defendant  to  the  a£iion,  in  cafe  the  te- 
nant himfelf  appears  to  it ;  or,  if  he  makes  default,  though 
judgment  muft  be  then  figned  againft  the  cafual  ejeAor,  yet 
execution  (hall  be  flayed,  in  cafe  the  landlord  applies  to  be 
made  a  defendant,.and  enters  into  the  common  rule  i  a  right, 
which  indeed  the  landlord  had,  long  before  the  provifion  of 
this^  ftatute^ :  in  like  manner  ad  (previous  to  the  ftatute  of 
Weftm.  2.  c.  3.}  if  in  a  real  a£tion  the  tenant  of  the  free- 
hold made  default,  the  remainder-man  or  reverOoner  had  a 
)ight  to  come  in  and  defend  the  pofTeflion ;  left,  if  judgment 
were  had  agaiAft  the  tenant,  the  eftate  of  thofe  behind  (hould 
be  turned  to  a  naked  right ^*  But  if  the  new  defendants, 
whether  landlord  or  tenant,  or  both,  after  entering  into  the 
common  rule,  fail  to  appear  at  the  trial,  and  to  confefs  leafe, 
entry,  and  oufter«  the  plaintiff*  Smith  muft  indeed  be  there 
nonfuited,  for  want  of  proving  thofe  requifites;  but  judgment  [  205  J 
will  in  the  end  be  entered  againft  the  cafual  ejeftor  Stiles  y 
for  the  condition  on  which  Saunders,  or  his  landlord,  was 
admitted  a  defendant  is  broken,  and  thetefore  the  plaintiff  is 
put  again  in  the  fame  fituation  as  if  he  never  had  appeared  at 
all ;  the  conlequence  of  which  (we  have  feen)  Would  have 
been,  that  judgment  would  have  been  entered  for  the  plain* 
tiff*,  and  the  fheriff,  by  virtue  of  a  writ  for  that  purpofe> 
would  have  turned  out  Saunders,  and  delivered  pofTef&on  to 
Smith.  The  fame  p^ocefs  therefore  as  would  have  been  had, 
|)rovided  no  conditional  rule  had  been  ever  made,  muft  now 
be  purfued  as  fooxl  as  the  condition  is  broken  (3). 

«  Styl.  PraO.  Rpg.   108.  iii.  %$$,  «  BnAon. /.  5.  c.  10.  ^  14. 

7  Mod.  70.     Salk.  357.     Barr.  1301^ 


(3)  Where  an  ejedment  is  defended  merely  to  continue  the 

•  poflei&on  of  the  premifes,  and  no  defence  is  made  at  the  trial » the 

praflice  is  for  the  cryer  of  the  court,  firft,  to  call  the  defendaiit  to 

«  »  0^2  ooniefs 


J 
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The  damages  recovered  in  thefe  adlions,  though  formerly 
their  only  intent,  are  now  ufually  (fince  the  title  has  been 
confidered  as  the  principal  queftion)  very  fmall  ahd  inade- 
quate ;  amounting  commonly  to  one  (hilling,  or  feme  other 
trivial  fum.  In  order  therefore  to  complete  the  remedy* 
when  the  pofleilion  has  been  long  detained  from  him  that  had 
the  right  to  it,  an  aflion  of  trefpafs  alfo  lies,  after  a  recovery 
in  eje£lment,  to  recoyer  the  mefne  profits  which  the  tenant 
in  pofleffion  has  wrongfully  received.  Which  a£tion  may  be 
brought  in  the  name  of  either  the  nominal  plaintiflF  in  the 
ejediment,  or  his  leflbr,  againft  the  tenant  in  poflefBon :  whe- 
ther he  be  made  party  to  the  ejedtment,  or  fuffers  judgment 


confefs  leafe,  entry,  and  oader^  and  then  the  plaintiff*,  as  in  Other 

cafes  of  nonfuits,  to  come  forth  or  be  will  lofe  hb  writ  of  mfi 
frius* 

Thoagh  in  this  cafe  the  judgment  is  given  againft  the  cafnal 
ejedor,  yet  the  cofts  are  taxed  as  in  other  cafes,  and  if  the  real 
defendant  refufes  to  pay  thexn,  the  court  will  grant  an  attachment 
againft  him.     Sidk.  259. 

In  like  manner  if  there  be  a  verdifl  for  the  defendant,  or  the 
nominal  plaintiff  be  nonfaited  without  the  default  of  the  defendant^ 
the  defendant  muft  tax  his  cofts,  and  fue  out  a  writ  of  execution 
againft  the  nominal  plaintiff;  and  if,  upon  ferving  the  leftbr  of 
the  plaintiff  with  this  writ  and  a  copy  of  the  rale  to  confefs. leafe, 
entry,  and  oufter,  the  leftbr  of  the  plaintiff  does  not  pay  the  cofts^ 
the  court  will  grant  an  attachment  againft  him.  2  Cromp,  PraSm 
'214.  In  ejedtment  the  unfuccefsful  party  may  re- try  the  fame 
queilion  as  often  as  he  pleafes  without  the  leave  of  the  court ;  for 
by  making  a  frefh  demife  to  another  nominal  charaAer,  it  be* 
comes  the  adlion  of  a  new  plaintiff  upon  another  right,  and  the 
courts  of  law  cannot  any  farther  prevent  this  repedtion  of  die 
adion,  than  by  ordering  the  proceedings  in  one  ejedment  to  be 
ftayed  till  the  cofts  of  a  former  ejectment,  though  brought  in 
another  court,  be  difcharged.  2  Bl.  Rep.  11 58.  Barms,  135, 
But  a  court  of  equity,  in  fome  inftances  where  there  have  beoi 
feveral  trials' in  eje£iment  for  the  fame  premifes,  though  the 
title  was  entirely  legal,  has  granted  a  perpetual  injunfiioiu 
I  P.  W.  672. 
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to  go  by  default*.  In  this  cafe  the  judgment  In  ejedment  is 
conclufive  evidence  againft  the  defendant,  for  al^profits  which 
have  accrued  fince  the  date  of  the  demife  dated  in  the  former 
declaration  of  the  plaintiff;  but  if  the  plaintiff  fues  for  znj 
antecedent  profits,  the  defendant  may  make  a  new  defence (4}. 

Such  is  the  modem  way  of  obliquely  bringing  in  quef- 
tion  the  title  to  lands  and  tinements,  in  order  to  try  it  in  this 
collateral  manner ;  a  method  which  is  now  univerfally  adopt- 
ed in  almoft  every  cafe.  It  is  founded  on  the  fame  principle 
as  the  antient  writs  of  affize,  being  calculated  to  try  the  mere 
poffejfwj  title  to  an  eftate  \  and  hath  fucceeded  to  thofe  real 
a£lions,  as  being  infinitely  more  convenient  for  attaining  the 
cndof  jttftice:  becaufe  the  form  of  the  proceeding  being  en-  r  2o5  1 
tirely  fi&itious,  it  is  wholly  in  the  power  of  the  court  to  dired; 
the  application  of  that  fi£tion,  fo  as  to  prevent  fraud  and  chi- 
cane, and  evifcerate  the  very  truth  of  the  title.  The  writ  of 
eje£tment  and  it's  nominal  parties  (as  was  refolved  by  all  the 
judges^)  are  "  judicially  to  be  confidered  as  the  fi^litious 
^<  form  of  an  adion,  really  brought  by  the  leffor  of  the  plain- 
^*  tiff  againft  the  tenant  in  poffeffion :  invented,  under  the 
<*  control  and  power  of  the  court,  for  the  advancement  of 
*^  juftice  in  many  refpedls ;  and  to  force  the  parties  to  go  to 
^^  trial  on  the  merits,  without  being  intangled  in  the  nicety 
•^  of  pleadings  on  either  fide." 

But  a  writ  of  eje£lment  is  not  an  adequate  means  to  try 
the  title  of  all  eftates }  for  on  thofe  things,  whereon  an  entry 
cannot  in  fa£l  be  made,  no  entry  (hall  be  fuppofed  by  any 
fiAion  of  the  parties.  Therefore  an  ejectment  will  not  lie  of 
an  advowfon,a  rent,  a  common,  or  other  incorporeal  heredita- 

X  Burr.  668.  y  Mich.  32  Geo.  II.  48111?.  668. 


(4)  The  defendant/ may  plead  the  datute  of  limitations,  and  by 
that  means  proteA  himfelf  from  the  payment  of  all  mefne  profits^ 
except  tkofe  whkh  have  seemed  in  the  laft  fix  years.  BM. 
N.  P.  88. 

Qj^  mentt 
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ment* :  except  for  tithes  in  the  hands  of  lay  appropriators,  by 
the  exprcfs  purview  of  ftatute  3a  Hen.  Vlll.  c.  7.  which 
do£krine  hath  fmce  been  extended  by  analogy  to  tithes  in  the 
hands  of  the  clergy  * :  nor  will  it  lie  in  fuch  cafes,  where  the 
entry  of  him  that  hath  right  is  taken  away  by  defcent^  dif* 
continuance,  twenty  years  difpoiTeflion,  or  otherwife. 

This  a£lion  of  ejeftmcnt  is  however  rendered  a  very  eafy 
and  expeditious  remedy  to  landlords  whofe  tenants  are  in  ar- 
rear,  by  ftatute  4  Geo.  II.  c«  a8.  which  enads,  that  every 
landlord,  who  hath  by  his  leafe  a  right  of  re-entry  in  cafe  of 
non-payment  of  rent,  when  half  a  year's  rent  is  due,  and  no 
fufficient  diftrefs  is  to  be  had,  may  ferve  a  declaration  in  ejcGt" 
inent  on  his  tenant,  or  fix  the  fame  upon  fome  notorious  part 
of  the  premifes,  which  (hall  be  valid  without  any  formal 
re-entry  or  previous  demand  of  rent.  And  a  recovery  in  fuch 
ej^£lmcnt  fhall  be  final  and  conciufive,  both  in  layr  and 
equity,  UHlefs  the  rent  and  all  cods  be  paid  or  tendered 
within  fix  calendar  months  afterwards  (5). 

C  207  J  2.  The  writ  of  quareejecit  infra  Urminum  lieth,  by  the  an- 
tient  law,  where  the  wrongdoer  or  eje£tor  is  not  himfelf  ia 
pofiefllon  of  the  lands,  but  another  who  claims  under  him. 
Ab  where  a  man  leafeth  lands  to  another  for  years,  and,  after 
the  lefibr  or  reverfioner  entereth,  and  maketh  a  feoflfmcnt  in 
fee,  or  for  life,  of  the  fame  lands  to  a  (Iranger:  now  the 
leil'ee  cannot  bring  a  writ  oiejeBionefirmae  or  ejeAment  agunft 
the  feoffee  $  becaufe  he  did  not  ejedt  him,  but  the  reverfioner : 
neither  can  he  have  any  fuch  a£tion  to  recover  his  term  agaiqft 
the  reverfioner,  who  did  ouft  him  -,  becaufe  he  is  not  now  in 
pofieflion.  And  upon  that  account  this  writ  was  devifed, 
upon  the  equity  of  the  ftatute  Weftm.  2.  c.  24.  as  in  a  cafe 

•    •  Brownt.  1 29.  Cro.  Car.  49^  Stra.  54.        >  Cro.  Car.  301  •  1  Lord  Raym.789. 


( 5 )  A  devifee«  ahhough  he  has  never  been  in  poireflion»  has 
been  perniitted  to  defend  as  a  I^dlord  iinder  this  ftatute^  4  G«». 

JJ.C.Zi.      J^f.R,l2U 
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where  no  adequate  remedy  was  already  provided  \  And  the 
a&ion  is  brought  againft  die  feofiet  for  deforcing,  or  keeping 
out,  the  original  leflee  during  the  contuiuance  of  his  term ; 
and  herein,  as  in  the  ejeflmcnt,  the  plaintiff  (hall  recover  fo 
much  of  the  term  as  remains ;  and  alfo  (hall  have  aAual  da* 
mages  for  that  portion  of  it  whereof  he  has  been  unjuftly  de« 
prived.  But  fince  the  introduAion  of  fi£iitiou8  oufters, 
whereby  the  title  may  be  tried  againft  any  tenant  in  poflef- 
fion,  (by  what  means  foever  he  acquired  it,)  and  the  fubfe- 
quent  recovery  of  damages  by  a^on  of  trefpafs  for  mefiie 
profits,  this  a£tion  is  fallen  into  difufe. 

b  F.  V,  B.  198. 


Q4 
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CHAPTER    THE     TWELFTH, 


OF    TRESl^ASS. 


IN  the  two  preceding  chapters  we  have  conCdered  fuch 
injuries  to  real  property,  as  confided  in  an  oufter,  or  amo- 
tion of  the  pofleflion.  Thofe  which  remain  to  be  difcufled 
are  fuch  as  may  be  offered  to  a  man's  real  property  without 
any  amotion  from  it. 

The  fccond  fpecies  therefore  of  real  injuries,  of  wrongs 
that  aiFe£t  a  man's  lands,  tenements,  or  hereditaments,  is  that 
of  trefpafs.  Trefpafs,  in  it's  largeft  and  moft  extenfive  fenfe, 
fignifies  any  tranfgreiGon  or  offence  againd  the  law  of  nature, 
of  fociety,  or  of  the  country  in  which  we  live  j  whether  it  re- 
lates to  a  man's  perfon,  or  his  property.  Therefore  beating 
another  is  a  trefpafs ;  for  which  (as  we  have  formerly  feen) 
an  a£lion  of  trefpafs  vi  it  armis  in  affault  and  battery  will  lie  % 
taking  or  detaining  a  man's  goods  are  refpedlively  trefpafles ; 
for  which  an  adtion  of  (refpafs  vi  et  armis ^  or  on  the  cafe  in 
trover  and  converfion,  is  given  by  the  law:  fo  aifo  non- 
performance of  promifes  or  undertakings  in  a  trefpafs,  upon 
which  an  aftion  of  trefpafs  on  the  cafe  In  ajjum^tt  is  ground- 
ed :  and,  in  general,  any  misfeafance  or  a£l*  of  one  man, 
whereby  another  is  injurioufly  treated  or  damnified,  is  si 
tranfgreflion  or  trefpafs  in  it's  largeft  fenfe  •,  for  which  we 
have  alrcaiiy  feen '  that,  whenever  the  a£b  itfelf  is  dire£Uy» 
aiid  immediately  inj  urious  to  the  perfou  or  property  of  another^ 

B  See  pag.  X23« 
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and  therefore  neceflarily  accompanied  with  fome  force,  an 
adton  of  trefpafs  vi  et  armh  will  lie ;  but,  if  the  injury  is 
only  confequential,  a  fpecial  action  of  ircff^ihmthecafe  may 
be  brought  (i). 

But  in  the  limited  and  confined  fcnfe,  in  which  we  are  at 
prefent  to  confider  it,  it  iignifies  no  more  than  an  entry  on 
another  man^s  ground  without  a  lawful  authority,  and  doing 
fome  datnage,  however  inconfiderable,  to  his  real  property. 
For  the  right  oi  meum  and  tuumy  or  property  in  lands,  being 
once  eftablifhed,  it  follows  as  a  neceflary  confequence,  that 
this  right  mud  be  exclufive  ;  that  is,  that  the  owner  may  r^ 


( i)  The  di(lin6tions  between  aftions  of  trefpafs  in  et  armii  for 
an  immediate  injury^  and  afitons  of  trefpafs  upon  the  cafe  for  a 
confeqaential  damage,  are  frequendy  very  delicate ;  fee  the  fubjed 
moch  confidered  in  2  BL  Rep.  892,  in  a  cafe  where  ao  adion  of 
trefpafs  <vi  et  armis  was  brought  againft  the  defendant  for  throwbf^ 
a  lighted  fquib  in  a  public  market,  which  fell  upon  a  ftall ;  the 
owner  of  which,  to  defend  himfelf  and  his  goods*  took  it  up,  and 
threw  it  to  another  part  of  the  market,  where  it  flruck  the 
plaintiff  and  put  oat  his  eye. 

The  quefHon  was  much  difcufTed,  whether  the  perfon  injured 

ought  to  have  brought  an  a&ion  of  trefpafs  *ui  et  armh,  or  an 

a£lion  upon  the  cafe ;  and  one  of  the  four  judges  ftrenuoufly  con« 

tended  that  it  ought  to  have  been  an  adion  upon  the  cafe.     But 

I  (hould  humbly  conceive,  that  the  quefHon  was  more  properly  thit, 

viz.  whether  an  a^on  of  trefpafs  *oi  et  armU  lay  agaiuft  the  ori« 

ginal  or  intermediate  thrower,  or  whether  th^  aft  of  the  fecoad 

thrower  was  involuntary,  (which  feems  to  have  been  the  opinioo 

of  the  jury,)  or  wilful  and  mifchievous,  and  therefore  he  alone 

ought  to  have  been  anfwerable  for  the  confeqoences.     For  if  A 

throws  a  ilone  at  B,  which  after  it  lies  quietly  at  his  foot,  B  takes 

up  and  throws  again  at  C,  it  is  prefumed  that  C  has  his  atton 

againfl  B  only  ;  but  if  it  is  thrown  at  B,  and  B,  by  warding  it  off 

from  himfelf,  gives  it  a  diffi^rent  direAion,  in  confequence  of 

which  it  ftrikes  C,  in  that  cafe,  it  is  wholly  the  aft  of  A,  and 

B  muft  be  confidered  merely  as  an  involuntary  or  inanimate 
dbjeft. 

tain 
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tain  to  himfelf  the  fole  ufe  and  occupation  of  bis  foil :  ereiy 
entry  therefore  thereon  without  the  owner's  leare^  and  efpe- 
cially  if  contrary  to  his  exprefs  order,  is  a  trefpafs  or  tranf- 
greffion.  The  Roman  laws  feem  to  have  made  a  direct  pro- 
hibition neceflary,  in  order  to  conftitute  this  injury :  <^  qui  alt" 
*'  enum  fundum  ingreditur^  potefi  a  domino^  fi  is  praeviderity 
•«  probiberi  ne  ingrediatur  ^"  But  the  law  of  England^  juftly 
confidering  that  much  inconvenience  may  happen  to  the 
owner,  before  he  has  an  opportunity  to  forbid  the  entry,  has 
carried  the  point  much  farther,  and  has  treated  every  entry 
upon  another's  lands,  (unlefs  by  the  owner's  leave,  or  in 
fome  very  particular  cafes,}  as  an  injury  or  wrong,  for  fatif- 
fa£iion  of  which  an  a£lion  of  trefpafs  will  lie ;  but  determines 
the  quantum  of  that  fatisfadtion,  by  confidering  how  far  the 
offence  was  wilful  or  inadvertent,  and  by  eftimating  the  va- 
lue of  the  a£lual  damage  fuftained. 

Evert  unwarrantable  entry  on  another's  foil  the  law  en- 
titles a  trefpafs  by  breaking  his  clofe  i  the  words  of  the  writ  of 
trefpafs  commanding  the  defendant  to  (hew  caufe,  quare  clau^ 
fum  querentisf regit.  For  every  man's  land  is  in  the  eye  of  the 
law  inclofed  and  fet  apart  from  his  neighbours :  and  that 
either  by  avifible  and. material  fence,  as  one  field  is  divided 
from  another  by  a  hedge  i  or,  by  an  idoal  invifible  boundary, 
|[  aio  3  exifting  only  in  the  contemplation  of  law,  as  when  one  man's 
land  adjoins  to  another's  in  the  fame  field.  And  every  fuch 
entry  or  breach  of  a  man's  clofe  carries  neceffarily  along  with 
it  fome  damage  or  other:  for,  if  no  other  fpecial  lofs  can  be 
afiigned,  yet  ftill  the  words  of  the  writ  itfelf  fpecify  one  ge- 
neral damage,  viz.  the  treading  down  and  bniifing  his 
herbage  *. 

One  mufl  have  a  property  (either  abfolute  or  temporary) 
in  the  foil,  and  a£tual  poiTellion  by  entry,  to  be  able  to  main- 
tain an  adion  offtrefpafs :  or  at  leaft,  it  is  requifite  that  the 
party  have  a  leafe  and  poffciBon  of  the  vefture  and  herbage  of 

*»  /'jf.  1.  I .  I2«  «-f .  N.  B*  S7,  82. 
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the  land  '*.  Thus  if  a  meadow  be  divided  annually  among 
the  parifiiioners  by  lot,  then,  after  each  perfon's  fevtral  por- 
tion is  allotted,  they  may  be  refpe^lively  capable  of  maintain- 
ing an  a Aion  for  the  breach  of  their  fcverid  clufes  * :  for  they 
h^ve  gn  exclufive  iotereft  and  freehold  therein  for  the  time. 
But  before  entry  and  a£lual  pofleflxon,  one  cannot  maintain 
an  a£^ion  of  trefpafs,  though  he  hath  the  freehold  in  law  ^ 
And  therefore  an  heir  before  entry  cannot  have  this  zEtion 
againft  an  abator :  though  a  diiTeifee  might  have  it  againft  the 
difleifor,  for  the  injury  done  by  the  diileifin  itfelf,  at  which 
time  the  plaintiflf  was  feifed  of  the  land :  but  he  cannot  have 
it  for  any  zGt  done  after  the  difleifin,  until  he  hath  gained 
pofleflion  by  re-entry,  and  then  he  may  well  maintain  it  for 
the  intermediate  damage  done ;  for  after  his  re-entry  the  law, 
by  a  kind  of  jus  pqfiliminii,  fuppofes  the  freehold  to  have  all 
along  continued  in  him  *.  Neither,  by  the  coipmon  law, 
in  cafe  of  an  intrufion  or  deforcement,  could  the  party  kept 
out  of  pofleflion  fue  the  wrongdoer  by  a  mode  of  redrefs, 
which  was  calculated  merelyfor  injuries  committed  againd  the 
land  while  in  the  pojfejfwn  of  the  owner.  But  now  by  the  ^A^ 
tt\te  6  Ann.  c.  i8.  if  a  guardian  or  truftee  for  any  infant,  a* 
hufl>and  feifed  jun  uxark,  or  a  perfon  having  any  eftate  or 
intereft  determinable  upon  a  life  or  lives,  (hall,  after  the  deter-  [  211  )] 
mination  of  their  refpe^ve  interefts,  hold  over  and  continue 
ia  pofleflion  of  the  lands  or  tenements^  without  the  confent  of 
the  perfon  entiiled  thereto,  they  are  adjudged  to  be  trefpaflers; 
a;id  any  reverConer  or  remaisder-man,  expedant  on  any  • 

life*<{tate)k  may  once  in  every  year,  by  motion  to  the  court 
of  chancery,  procure  the  re/luy  que  vie  to  be  produced  by  the 
tenant  of  the  hnd,  or  may  enter  thereon  in  cafe  of  his  refiifal 
or  wilful  ncgledi.  And  by  the  ftatutes  of  4  Geo.  II.  c.  28. 
and  1 1  Geo.  II.  c.  19.  in  cafe  after  the  determination  of  any 
term  of  Hfe,  lives,  or  years,  any  perfon  fliall  wilfully  hold., 
over  the  iarne^  the  lefibr  or  leverfioner  it  entitled  to  recover. 
by  aAion  of  debt,  either  at  the  rate  of  double  ^e  annual  va- 


*  Dyftt,  1S5.    %  Roll*  Abr.  549.  ^  *  Rol.  Abr.  553. 

•  M9.  ElU.  411.  •  »i  Rep.  5. 
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lue  of  the  premifes,  in  cafe  he  himfelf  hath  demanded  and 
given  noHce  in  writing  to  the  tenant  to  deliver  the  poflcflion; 
or  elfe  double  the  ufual  rent,  in  cafe  the  notice  of  quitting 
proceeds  from  the  tenant  himfelf,  having  power  to  determine 
his  Ica'fe,  and  he  afterwards  negled^s  to  carry  that  notice  into 
due  execution  (2). 

A  MAN  is  anfwerable  for  not  only  his  own  trefpafs,  but 
that  of  his  cattle  alfo :  for,  if  by  his  negligent  keeping  they 
ftray  upon  the  land  of  another,  (and  much  ntore  if  he  permits, 
or  drives  them  on,)  and  they  there  tread  down  his  neighbour's 
herbage,  and  fpoil  his  corn  or  his  trees,  this  is  a  trefpafs  for 
which  the  owner  mud  anfwer  in  damages.  And  the  law  gives 
the  party  injured  a  double  remedy  in  this  cafe^  by  permitting 
him  to  diftrein  the  cattle  thus  damage-feafant^  or  doing  da- 
mage^ till  the  owner  (hall  make  him  fatisfaflion ;  or  elfe  by 
leaving  him  to  the  common  remedy  in  faro  contentiofo^  by  ac« 
tion.  And  the  aftion  that  lies  in  either  of  thefe  cafes  of 
trefpafs  committed  upon  another's  land  either  by  a  man  him- 
felf or  his  cattle,  is  the  a£lion  of  trefpafs  vi  et  armis  ;  whereby 
a-  man  is  called  upon  to  anfwer,  quart  vi  et  armis  claufum  ip^ 
Jtus  A.  apud  B, /regit,  et  blada  ipftus  A*  ad  vaientiam  centum 
Jblidorum  ibidem  nuper  crefcentia  cum  quibufdam  averiis  depaftus 
fuity  conculcaviti  et  confumpftt,  faff.  ^ :  for  the  law  always  cou- 
ples the  idea  of  force  with  that  of  intruGon  upon  the  property 
[  2X2  ]  of  another.  And  herein,  if  any  unwarrantable  a£l  of  the 
defendant  or  his  beads  in  coming  upon  the  lands  be  proved^ 
it  is  an  a£b  of  trefpafs  for  which  the  plaintiff  muft  recover 
fome  damages  \  fugh  however  as  the  jury  (hall  think  proper 
to  affefs. 

In  trefpafles  of  a  pefmaaent  nature,  where  the  injury  it 
continually  renewed,  (as  by  fpoiling  or  confuming  the  herb- 
agewith  the  defendaat'scattlc,)  the  declaration  may  allege  the 

*  Re^ipr.  94. 

I 

(a)  See  a  vol.  p.  151.  n,  5. 

injury 
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injury  to  hare  been  committed  by  coniinuatim  from  one  given 
day  to  another,  (which  is  called  laying  the  a£iion  with  a 
^ontinuando^J  and  the  plaintiff  (hall  not  be  compelled  to  bring 
feparate  a£^ions  for  every  day's  feparate  ofience  >.  But  where 
the  trefpafs  is  b/  one  or  feveral  afks,  each  of  which  terminates 
in  itfelf,  and  being  once  done  cannot  be  done  again,  it  can- 
not be  laid  with  a  continuando;  yet  if  there  be  repeated  a&s  of 
trefpafs  committed,  (as  cutting  down  a  certain  number  of 
trees,}  they  may  be  laid  to  be  done,  not  continually,  but  at 
divers  days  and  times  within  a  given  period  **• 

In  fome  cafes  trefpafs  is  juftifiable  ;  or,  rather,  entry  on 
another's  land  or  houfe  (hall  not  in  thofe  cafes  be  accounted 
trefpafs:  as  if  a  man  comes  thither  to  demand  or  pay  money, 
there  payable  \  or  to  execute,  in  a  legal  manner,  the  procefs 
of  the  law*  Alfo  a  man  may  juftify  entering  into  an  inn  or 
public  houfe,  without  the  leave  of  the  owner  firfl:  fpecially 
aflced ;  becaufe  when  a  man  profcfles  the  keeping  of  fuchlnn 
or  public  houfe,  he  thereby  gives  a  general  licence  to  any 
perfon  to  enter  his  doors.  So  a  landlord  may  juftify  entering 
to  diftrein  for  rent ;  a  commoner  to  attend  his  cattle,  com- 
moning  on  another's  land  \  and  a  reverfioner,  to  fee  if  any 
wade  be  committed  on  the  eftate ;  for  the  apparent  neceffity 
of  the  thing'.  Alfo  it  hath  been  faid,  that  by  the  common 
law  and  cuftom  of  England  the  poor  are  allovired  to  enter 
and  glean  upon  another's  ground  after  the  harveft,  without 
being  guilty  of  trefpafs"*:  which  humane  provifion  feemsbor-  [  213  ] 
rowed  from  the  mofaical  law "  ( 3  ).  In  like  manner  the  common 

law 

Va  Roll.  Abr.  545.  Lord  Raym.  »  Gilb.  £▼  253.    TrWh  ^er  pah, 

140.  ch.  15.  pa.  438. 

k  Salk.  633,639.  Lord  Raym.  823.  »  Levit.  c.  19.  v.  9.  Se  c«  13.  v.  is. 

7  Mod.  X51.  Dcut«  c.  24.  V.  I9>  &£, 

>  8  Rep.  14^. 


(3)  Two  anions  of  trefpafs  have  been  brought  in  tlie  common  pleas 
againft  gleaners,  with  an  intent  to  try  the  general  queilion,  viz, 

whether 
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Uw  wafrants  the  hunting  of  ravenous  beafts  of  prey,  as 
badgers  and  foxes,  in  another  man's  land  ;  becaufe  the  d«- 
ftroying  fuch  creatures  is  faidtobe  profitable  to  the  pubHc°(4). 
But  in  cafes  where  a  miin  mifdcmcans  liimfelf,  or  makes  am 
ill  ufe  of  the  authority  with  which  the  law  entrufts  him,  he 
fliall  be  accounted  a  trefpaflcr  ab  initio^ :  as  if  one  comes 
into  a  tavern  and  will  not  go  out  in  a  reafonablc  time,  but 
tarries  there  all  night  contrary  to  the  inclinations  of  the 
owner ;  this  wrongful  ad  fhall  efFeft  and  have  relation  back 
even  to  his  firft  entry,  and  make  the  whole  a  trefpafs'i.  But  a 
bare  non-feafance,  as  not  paying  for  the  wine  he  calls  for, 
will  not  make  him  a  trefpaflcr ;  for  this  is  only  a  breadi  of 
contrail,  for  which  the  taverner  (hall  have  an  ailion  of  debt 
or^j^m^/againft  him^  So  if  a  landlord  diftreined  for  rent, 
and  wilfully  killed  the  diftrcfs,  this  by  the  common  law  made 
him  a  tiefpafier  0^  initio* :  and  fo  indeed  would  any  other  ir« 
tcgularity  have  done^  till  the  ftatutc  xi  Geo.  IL  c.  19. 
whkh  aiaQs,  thai  no  fubfequent  irregularity  of  the  landlord 

•  r»0.  Jic.  311,  r  8  Rep,  147, 

P  FliKh.  L.  47.    Cro.  Jic.  t^.  •  Fincb.  i»  47. 

«  1  HoU.  Abr.  561. 


whether  fach  a  right  exifled;  in  the  firit,  the  defendant  pleaded  that 
he  beinga poor,  neceffitcuf ,  and  indigent  perfon,  entered  the  plaint! iPs 
dole  to  glean ;  in  the  fecond»  the  defendant's  plea  was  as  before, 
with  the  addition  that  he  was  an  inhabitant  legally  fettled  within 
the  parifli :  to  the  plea  in  each  cafe  there  was  a  general  demurrer* 
Mr.  J.  Gould  delivered  a  learned  ju  Igment  in  favour  of  gleaning, 
but  the  other  three  judges  were  clearly  of  opinion  that  this  claim 
had'no  foundation  in  law ;  that  it  had  no  better  origin  than  an  ex- 
trajudicial didlum  of  lord  Hale ;  that  it  was  a  pradice  incompati- 
ble with  the  excluiive  enjoyment  of  property,  and  was  produdlive 
of  vagrancy,  and  many  mifchievous  confeqaences.  i  H,  BL 
Rip.  51. 

(4)  It  has  been  determined  in  a  late  cafe»  that  it  is  lawful  to 
follow  a  fox  with  horfes  and  hounds  over  another's  ground,  if  ha 
more  damage  be  done  than  is  neceHary  for  the  deflru^on  of  the 
animal  by  fuch  a  purfuit.     i  T.^,  338. 

(haU 
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ihaJi  make  lib  firft  entry  a  trefpafs;  but  the  party  injured 
ihall  hare  a  fpccial  action  of  trefpafs  or  on  the  cafe,  for  the 
real  fpecific  injury  fuftained,  unlefs  tender  of  amends  hath 
been  made.  But  ftiU,  if  a  reverfioner,  who  enters  on  pre* 
tence  of  feeing  wafte^  breaks  the  houfe^  or  (lays  there  all 
night ;  or  if  the  commoner  who  comes  to  tend  his  cattle,  cuts 
down  a  tree  ;  in  thefe  and  fimilar  cafes,  the  law  judges  that 
he  entered  for  this  unlawful  purpofe,  and  therefore,  as  the 
a£l  which  demonftrates  fuchhis  purpofe  is  a  trefpafs,  he  fliall 
be  efteemed  a  trefpafler.n^  inith^.  So  alfo  in  the  cafe  of 
hunting  the  fox  or  the  badger,  a  man  cannot  juftify  break- 
ing the  foil,  and  digging  him  out  of  his  earth :  for  though 
the  law  warrants  the  hunting  of  fuch  noxious  animals  for  the  [  214  1 
pubKc  good,  yet  it  is  held  "  that  fuch  things  muft  be  done  in 
an  ordinary  and  ufual  manner ;  therefore,  as  there  is  an  or- 
dinary courfe  to  kill  them,  viz.  by  hunting,  the  court  held 
that  the  digging  for  them  was  unlawful. 

* 

A  MAN  may  alfo  juftify  in  an  a£lion  of  trefpafs,  on  ac- 
count of  the  freehold  and  right  of  entry  being  in  himfelf ; 
and  diis  defence  brings  the  title  of  the  eftate  in  queftion. 
This  Is  therefore  one  of  the  ways  devifed,  fince  the  difufe  of 
real  a£lions,  to  try  the  property  of  eftates ;  though  it  is  not 
fo  ufual  as  that  by  ejedlment,  becaufe  that,  being  now  a 
mixed  adion,  not  only  gires  damages  for  the  eje£bi6n,  but 
alfo  pofTeilion  of  the  land :  whereas  in  trefpafs,  which  is 
merely  a  peribnal  fuit,  the  right  can  be  only  afcertained,  but 
no  pofleffion  delivered ;  nothing  being  recoTercd  but  damages 
for  the  wrong  conmiitted. 

In  order  to  prevent  trifling  and  vexatious  a£^ions  of  tref- 
pafs, as  well  as  other  perfonal  a£iions,  it  is  f  inter  alia) 
ena£ted  by  ftatutes  43  Eliz.  c.  6.  and  22  &  23  Car.  II. 
c.  9.  $  136.  that  where  the  jury,  who  try  an  a£iion  of  tref- 
pafs, give  lefs  damages  than  forty  (hillings,  the  plaintiiT  (hall 

t  S  Rfp.  X46,  «  Cro.  Jac.  321. 

be 
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be  allowed  no  more  cods  than  damages;  unlefs  the  judge 
Ihall  certify  under  his  hand  that  the  freehold  or  title  of  the 
land  came  chiefly  in  queftion.  But  this  rule  now  admits  of 
two  exceptions  more,  which  have  been  made  by  fubfequent 
ftatutes.  One  is  by  (latute  8  &  9  W.  III.  c.  ii.  which* 
enad^,  that  in  all  actions  of  trefpafs,  wherein  it  ihall  appear 
that  the  trefpafs  was  wilful  and  malicious,  and  it  be  fo  certi* 
fied  by  thejudge,  the  plaintiff  (hall  recover  fullcofts(5 ).  Every 
trefpafs  is  wilful,  where  the  defendant  has  notice,  and  is 
efpecially  forewarned  not  to  come  on  the  land  \  as  every  tref- 
pafs  is  ma/ichuSf  though  the  damage  may  not  amount  to  forty 
fliillings,  where  the  intent  of  the  defendant  plainly  appears  to 
(315  ]  betoharafsanddiftrefsthe  plaintifi'(6].  The  other  exception 
is  by  ftatute  4  and  5  W.  &  M.  c.  23.  which  gives  full  cofts 
againft  any  inferior  tradefman,  apprentice,  or^  other  diflb-> 
lute  perfon,  who  is  convided  of  a  trefpafs  in  hawki^^ 
hunting,  iifhing,  or  fowling  upon  another's  land.  Upon 
this  ftatute  it  has  been  adjudged,  that  if  a  perfon  be  an 
inferior  tradefman,  as  a  clothier  for  inftance,  it  matters 
not  what  qualification  he  may  have  in  point  of  eftate }  but, 
if  he  be  guilty  of  fuch  trefpafs,  he  fliall  be  liable  to  pay  full 
cofts  ^(7). 

«  Lord  Raym.  t^^ 


(5)  The  judge  moft  certify  in  open  court  alter  the  trial,  other* 
wife  the  certificate  ii  void.    2  ff^ilf.  21. 

(6)  If  a  perfon  has  notice  not  to  come  or  continue  upon 
another's  land,  ta  if  a  fportfman  has  notice  or  warning  not 
to  come  again,  or  to  go  off,  and  he  repeats  or  continaea 
the  trefpafsj  upon  proof  of  this,  the  judges  think  themfelves. 
bound  to  certify  that  the  trefpafs  is  wilful  and  maliciotis,  and 
the  plaintiff  .will  in  confequence  be  endtled  to  foil  cofts. 
I  E^.  415. 

(^7)  The  perfons  defcribed  in  the  4  &  5  W.  &  M.  c.  13. 
9ie  fubjed  to  pay  full  cofts,  though  the  damages  are  aoder 
40/.,  without  any  previous  notice  or  cerdficate  of  the  judge* 
The  words  inferior  trade/man  are  fo  vague  tbac  the  court  of 

^MauaoD 


coauDon  pleas  wen  divided  ia  opinion^  whether  t  petfon  who 
was  a  furgeon  and  apothecary  came  under  that  defcription* 
8  Hits.  70. 

It  has  been  decided*  that  a  gentleiiiaiiS  httotTman  ts  not  u 
diflblnte  petfon  under  this  ad;  and  where  the  plaintiiF  ftateft 
the  defendant  in  his  declaration  to  be  a  difloltttc  perfoo>  or  other 
perfon  mentioned  in  the  ad*  if  he  fhoold  not  prove  him  fo  at  the 
trialt  ftiU  he  may  recover  a  vcrdid  as  in  a  common  adion  of  tref* 
pafi»    a  £/•  kef.  900. 


Vol.  ni. 
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CHAPTCR     THE    THIRTIENTH, 


OF   NUS.ANCE. 


A  THIRD  fpecies  of  real  Injuries  to  a  man's  lands  and 
tenements)'  is  by  nufance.  Nufance,  nocumentum^  or 
:tomoyance}  fignlHes  any  thing  that  worketh  hurt,  inconvem« 
cnce}  or  damage.  And  nufances  are  of  two  kinds ;  public  ox. 
common  nufancesi  which  aflPedl  the  public,  and  are  an  annoy- 
ance to  all  tlie  king's  fubjefis ;  for  which  reafon  we  muft  refer 
them  to  the  clafs  of  public  wrongs,  or  crimes  and  mifdemef- 
nors :  and  private  nufances,  which  are  the  obje£ls  of  our 
prefent  confiderationi  and  may  be  defined,  any  thing  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements^  or  heredita- 
ments of  another  ^.  We  will  therefore,  firft,  mark  out  the 
feTeral  kinds  of  nufances,  and  then  their  refpediivc  remedieSf 

I.  In  difcuiling  the  feveral  kinds  of  nufances,  we  will  con- 
sider, firft,  fuch  nufances  as  may  efFe£l  a  man's  corporeal 
hereditaments,  and  then  thofe  that  may  damage  fuch  as  are 
mcotporeaL 

.  I.  First,  as  to  corporeal  inheritances.  If  a  man  builds  n 
houfe  fo  clofe  to  mine  that  his  roof  overhangs  my  roof,  and 
throws  the  water  oiF  his  roof  upon  mine,  this  is  a  nufance, 
for  which  an  a£lion  will  lie.^.  Like  wife  to  ereA  a  houfe  or 
other  building  fo  near  to  mine,  that  it  obftrudls  my  antient 

a  FUcb.  U  tSS.  ^  F.  N.  fi.  \\^ 

lightf 
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lights  and  windows  is  a  riufance  of  a  fimilar  nature  f.  But 
in  tbis  latter  cafe  it  is  neceflary  that  the  windows  be  antUnts 
that  isy  have  fubfifted  there  a  long  time  without  interruption  ; 
otherwife  there  is  no  injury  done  ( i  }•  For  he  hath  asmuch  right 
to  build  a  new  edifice  upon  his  ground,  as  I  have  upon  mine : 
Cnce  every  man  may  titOt  what  he  pleafes  upon  the  upright 
or  perpendicular  of  his  own  foil,  fo  as  not  to  prejudice  what 
has  long  been  enjoyed  by  another ;  and  it  was  my  folly  to 
build  fo  near  another's  ground  <*•  AUb,  if  a  perfon  keeps  his 
hogs,  or  ether  noifome  animals,  fo  near  the  houie  of  another, 
that  the  ftench  of  them  incommodes  him  and  makes  the  air 
ttnwholefome(2),  thb is  an  injurious  nufance,as  it  tends  to  de- 
prive him  of  the  ufe  and  benefit  of  his  houfe  *•  A  like  injury 
is,  if  one's  neighbour  fets  up  and  exercifes  any  o6S:nfive  trader 
as  a  tanner's,  a  tallowchandler^s,  or  the  like  \  for  though  thefe 
^re  lawful  and  neceiTary  trades,  yet  they  ihould  be  exerdfed  in 
remote  places;  for  the  rule  is,  *^Jtc  utere  tuo^  ut  alienum  non 
<'  laedas :"  this  therefore  is  an  a^ionable  nufance  ^  So  that 
the  nufances  which  afFe£^  a  man's  dwelling  may  be  reduced  to 
thefe  three  :  i.  Overhanging  it :  which  is  alfo  a  fpecies  of 
trefpafs,  for  cujus  efifolum  ejus  efi  ufque  ad  caelum :  2.  Stopping 
antient  lights:  and,  3.  Corrupting  the  air  with  noifome  fmells: 
for  light  and  air  are  two  indifpenfable  requifi tes  to  every  d  welU 
ing.  But  depriving  one  of  a  mere  matter  of  pleafure,  as  of 
a  fine  profpedi,  by  building  a  wall,  or  the  like ;  this,  as  it 
abridges  nothing  really  convenient  or  neceflary,  is  no  injury 
to  the  fufPerer,  and  is  therefore  not  an  actionable  nufances. 

c  9  Rep.  5S.  f  Cro.  Car.  510* 

4  Cro.  Elis.  118.     Silk.  459.  t  9  Rep.  58. 

•  9  Rep.  58. 


(i)  The  judges  now  hold»  that  lights  will  beconfidered  antient 
to  fupport  this  adion»  of  which  there  has  been  an  nninternipt^d 
eDJoymeot  above  twenty  years. 

(2)  Lord  Mansfield  has  faid,  that  «'it  u  not  neceflary  that  the 
'<  fsnell  ihould  be  onwholefome ;  it  is  enough,  if  it  renders  th<r 
*'  enjoyment  of  life  and  property  uncomfortat^e,'*    i  Burr.  337. 

R2  As 
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As  to  nufance  to  one's  lands :  if  one  crcSs  a  fmelting 
houfe  for  lead  fo  near  the  land  of  another,  that  the  vapour  and 

-fmoke  kills  hU  com  and  grafs,  and  damages  his  cattle  therein, 
this  is  held  to  be  a  nufance  K     And  by  confequence  it  fok 

'  lows,  that  if  one  does  any  other  a£i,  in  itfelf  lawful,  which 
yet  being  done  in  that  place  neceffarily  tends  to  the  damage 
of  another's  property,  it  ts  a  nufance :  for  it  is  incumbent  on 
[  ai8  J  him  to  End  fome other  place  to  do  that  a£l,  where  it  wiH  be 
lefs  offenfive.  So  alfo,  if  my  neighbour  ought  to  fcowr  a 
ditch,  and  does  not,  whereby  my  land  is  overflowed|  thi»  is 
an  a^lionable  nufance  '• 

With  regard  to  other  corporeal  hereditaments :  it  is  a  nu- 
fance to  (lop  or  divert  water  that  ufes  to  run  to  another's 
meadow  or  mill^ }  to  corrupt  or  poifon  a  water-coutfe,  by 
erefiing  a  dye-houfe  or  a  lime-pit  for  the  uic  of  trade,  in  the 
upper  part  cf  the  ilream  ^  \  or  in  (hort  to  do  any  a£l  therein, ' 
that  in  it's  confequences  muft  neceflarlly  tend  to  the  preju- 
dice of  one's  neighbour.  So  clofely  does  the  law  of  England 
enforce  that  excellent  rule  of  gofpel-morality,  of  "  doing  to 
^<  others,  as  we  ^ould  they  (hould  d»  unto  ourfelves." 

2.  As  to  incorporeal  hcTcdit2ment$t  the  law  carries. it fcJf 
with  the  fame  equity.  If  I  have  a  way,  annexed  to  my  cftatc, 
acrofs  another's  land,  and'  be  ob{lru£ls  me  in  the  ufe  of  it, 
cither  by  totally  (topping  it,  or  putting  logs  acrofs  it,  or 
ploughing  over  it,  it  is  a  nufance:  for  in  the  iirft  cafe  I  cao* 
not  enjoy  my  right  at  all,  and  in  the  latter  I  cannot  enjoy  it 
fo  commodioufly  as  I  ought "».  Alfo,  if  I  am  entitled  to  hold 
a  fair  or  market,  and  another  perfon  fets  up  a  fair  or  market 
fo  near  mine  that  he  does  me  a  prejudice,  it  is  a  nufance  to 
the  freehold  which  I  have  in  my  market  or  fair  ".  But  in  or— 
der  to  make  this  out  to  be  a  nufance,  it  is  neceflary,.  i.  That 
my  market  or  fair  be  the  elder,  otherwife  the  nufance  lies  at 
my  own  door.  2.  That  the  market  be  erefted  within  the 
'  ihird  part  of  twenty  xniles  from  mine.     For  fir  Matthew 

\  I  Roll.  Abr.  S9.  1  9  Rep.  59.    2  RoU.  Abr.  141. 

i.  Hare  on  F.  N.  li.  427.  m  F.  N.  B.  183.     s  Roll.  Abr.  140. 

^  F.  K.  IS.  1^4.  '      •  F.  N.  B.  184.    a  Roil,  Abr.  140. 
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Haie  ^  conftrues  the  dieta^  or  reafonable  day^s  journey  men- 
tioned by  Bra£lon  '1  to  be  twenty  miles :  as  indeed  it  U 
ufually  underfloodf  not  only  in  our  own  law  \  but  alfo  in  the 
civil  \  from  which  we  probably  borrowed  it.  So  that  if  the 
new  market  be  not  within  feven  miles  of  the  old  one»  it  is  no 
nuiance :  for  it  is  held  reafonable  that  every  man  Ihould  have  [  axp  ] 
a  market  wichin  one  third  of  a  day's  journey  from  his  own 
home;  that,  the  day  being 'divided  into  chreeparts,  he  may 
fpend  one  part  in  going,  another  in  returning,  and  the  third 
in  tranfading  his  neceflary  buGnefs  there.  If  fuch  market  or 
fair  be  on  the  fame  day  with  mine,  it  is  prima  fade  a  nufance 
to  mine,  and  there  needs  no  proof  of  it,  but  the  law  will  intend 
it  to  be  fo :  but  if  it  be  on  any  other  day,  it  may  be  a  nU'^ 
fance ;  though  whether  it  is  fo  or  not,  cannot  be  intended 
or  prcfumed,  but  I  mu(t  make  proof  of  it  to  the  jury.  If  a 
ferry  is  ere£led  on  a  river,  fo  near  another  antient  ferry  as  to 
draw  away  it's  cudom,  it  is  a  nufance  to  the  owner  of  the 
old  one.  For  where  there  is  a  ferry  by  prcfcription,  the 
owner  is  bound  to  keep  it  always  in  repair,  and  readinefs,  for 
the  eafc  of  all  the  king's  fubjeds-,  otherwife  he  may  be  grie^ 
vioufly  amerced':  it  would  be  therefore  extremely  hard^  if  a 
new  ferry  were  fuffered  to  (hare  his  profits,  which  does  not 
alfo  (hare  his  burthen.  But  where  the  teafon  ceafes,  the  law 
alfo  ceafes  with  it:  therefore  it  is  no  nufance  to  txtfk  a  mill , 
fo  near  mine,  as  to  draw  away  the  cuftom,  unlefs  the  mil* 
ler  alfo  intercepts  the  water.  Neither  is  it  a  nufance  to  fet 
up  any  trade,  or  a  fchool,  in  neighbourhood  or  rivallhip.  with 
another :  for  by  fuch  emulation  the  public  are  like  to  be 
gainers;  and,  if  the  new  mill  or  fchool  occaGon  a  damage  to 
the  old  one,  it  is  damnum  abfque  injuria^. 

II.  I^ET  US  next  attend  to  the  remedies,  which  the  law 
has  given  for  this  injury  of  nufance.  And  here  I  muft  premife 
that  the  law  gives  no  private  remedy  for  any  thing  but  a  pri^ 
vote  wrong,  ^fhereforc  no  off  ion  lies  for  a  public  or  common 

*  00  F.  K.  B.  1844  'I/,  s.tt.t. 

9  L  3.  e*  i6*  •  %  RolU  Abr.  140. 

4  4  iaft.  567.  *  Hik  on  F.  N.  B.  ^S4« 
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nuhncCf  but'an  imdiBment  only :  becaufe  the  damage  being 
eommon  to  all  the  king's  fubjeQs,  no  ^^i^can  affigit  his  partis 
eular  proportion  of  it  v  or  if  he  could,  it  would  be  extremely 
hardy  if  every  fubje£l  in  the  kingdom  were  allowed  to  harafd 
the  offender  with  feparate  a£lions.  For  this  reafon,  no  per* 
foni  natural  or  corporate,  can  have  an  a£lion  for  a  public 
liufance,  or  puniih  it  \  but  only  the  king  in  his  public  capa* 
E  220  J  city  of  fupremc  governor,  arid  pater*famUias  of  the  king- 
dom. \  Tet  this  rule  admits^of  one  exception ;  where  a  pri- 
tate  perfoo  fuiers  fome  extraordinary  damage,  beyond  the 
jreft  of  the  king's  fubje£ls,  by  a  public  nufance ;  in  which 
f  tafe  he  (hall  have  a  private  fatisfa£lion  by  a£bion.  As  if,  by 
means  of  a  ditch  dug  acrofs  a  public  way,  which  is  a  com- 
mon nufance,  a  man  or  -  his  horfe  fuffer  any  injury  by  falling 
therein }  there,  for  this  particular  damage  (3),  which  is  not 
common  to  others,  the  party  (hall  have  his  a£lion  '<^.  Alfo 
}f  a  man  hatK  abatod,  or  removed,  a  nufance  which  offemled 
him,  (as  we  may  remember  it  was  dated  in  the  firft  chapter  of 
this  book,  that  the  party  injured  hath  a  right  to  do,)  in  this 
cafe  he  is  intitled  to  no  zCiion  ^.  For  he  had  choice  of  two 
remedies  ;  either  without  fuit,  by  abating  it  himfelf,  by  hia 
own  mere  aA  and  authority  \  or  by  fuit,  in  which  he  may 
bodi  recover  damages,  and  remove  it  by  the  aid  of  the  law : 
but^  having  made  his  ele£iion  of  one  remedy,  he  is  totally 
precluded  from  the  other. 

Thb  remedies  by  fuit  are,  x.  By  a£lion  on  ike  cafe  for  da- 
mages \  in  which  the  party  injured  ihall  only  recover  a  fa- 
tisfaftion  for  the  injury  fuftained;  but  cannot  thereby  remove 
the  nufance.  Indeed  every  continuance  of  a  nufance  is  held 
to  be  a  frefti  one  "f  \  and  therefore  a  frcih  a£tion  will  lie,  and 
very  exemplary  damages  will  probsibly  be  given,  if^  after  One 

*    ¥  Vaugh.  34 T,  34.1.  »  9  Rep.  55. 

«  Co.  Litt.  56.     5  lUp.  73*  r  »  Leon«  pV.  119.    Cr6.  Elii.  40s. 

.11  -  -  —  ■  —    -       »--       — ■- -• 

(3)  But  the  particular  damage  in  this  cafe  muH  be  direct  and 
not  confequential,  as  by  being  delayed  in  a  journey  of  importance. 
Bull.  N.  P.  i6. 
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ver^£k  ag^inft  him,  the  defendant  has  the  hanfineCi  to  conti- 
nue it.  Yet  the  founders  of  the  law  of  England  did  not  rely 
upon  probabilities  merely,  in  order  to  giye  relief  to  the  in* 
jured*  They  hare  therefore  provided  two  other  anions ;  the 
afftfe  of  nufancif  and  the  writ  of  qmd  pertmitat  profiermte  : 
which  not  only  give  the  plaintiff  fadsfaAion  for  his  injury 
paft,  but  alfo  ftrike  at  the  root  and  remove  the  caufc  itfelf^ 
the  nulance  that  occafioned  the  injnvy,  Thefe  two  aAiont 
however  can  only  be  brought  by  the  tenant  of  the  freehold;  £»• 

that  a  lefiee  for  years  is  confined  to  his  a£Hon  upon  ihe  cafe*« 

• 

2.  A^'a^g  efnufanci  is  a  writ;  wherein  it  is  ftated  that  C  aai  J 
the  party  injured  complains  of  fome  particular  fa£l  done,  ad 
nocumentum  Uherl  tenenuntifm^  and  therefore  commanding  the 
flieriff  to  fummon  an  aflife,  that  is  a  jury,  and  view  the  pre- 
mifcs,  and  have  them  at  the  next  cqmmiflion  of  ailifes,  that 
judice  may  be  done  therein  * :  and,  if  the  aflife  is  found  for 
the  plaintiff,  he  (hall  have  judgment  of  two  things ;  i .  To 
have  the  nufance  abated  ;  and  2«  To  recover  damages^.  For<* 
merly  an  affife  of  nufance  onljr  lay  againft  the  very  wrongs 
doer  himfelf  who  levied,  or  did,  the  nufance ;  and  did  not 
lie  againft  any  perfofi  to  whom  he  had  aliened  the  tene« 
ments,  whereon  the  nufance  was  fituated.  This  was  the 
iramediate  rcafon  for  making  that  equitable  provifion  in 
ftatute  Wcftm.  2.  13  Edw.  I,  c.  24*  for  granting  a  fimilar 
writ,  in  cafu  conftmlU^  where  no  former  precedent  was  to  be 
found.  The  ftatute  ena£ts,  that  <<  de  caetero  non  reaiant 
**  querentis  a  curia  domini  regis,  pro  eo  quod  tenementum  tranj^ 
**  fertur  de  uno  in  Alium/*  and  then  gives  the  form  of  a  new 
writ  in  this  cafe:  which  only  difl^rs  from  the  old  one  in 
this,  that,  where  the  afltfe  is  brought  againft  the  very  per- 
font>nly  who  levied  the  nufance,  it  is  faid  "  quod  A.  (the 
•*  wrongdoer)  injuji^  itvavit  tale  nocumentum  "  but,  where 
the  lands  are  aliened  to  another  perfon,  the  complaint  is 
againft  both  ;  «*  quod  A.  (the  wrongdoer)  et  B.  (the  alienee) 
««  levaveruMt^P    For  every  continuation,  as  was  before  faid, 

s  Finch.  L.  189.  ^  9  Rep.  55, 

>  F.  N.  J.  i'S3«  c  JbU. 
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18  a  frefh  nufance ;  and  therefore  the  complaint  is  as  well 
grounded  againft  the  alienee  who  continues  itj  as  againft  tho 
alienor  who  firft  levied  it. 

3*  Befoke  this  ftatute,  the  party  injured,  upon  any  alien* 
ation  of  the  land  wherein  the  nufance  was  fet  up,  was  driven 
to  his  quod  permittat  pro/ternere ;  which  is  in  the  nature  of  a 
writ  of  right,  and  therefore  fubje£l  to  greater  delays  **.  This 
.is  a  writ  commanding  the  defendant  to  permit  the  plaintiff  to 
abate,  quod  ptrmittat  profternere^  the  nufance  complained  of} 
r  222  1  3^d>  unlefs  he  fo  permits,  to  fummon  him  to  appear  in  court, 
and  (hew  caufe  why  he  will  not  *.  And  this  writ  lies  as  well 
for  the  alienee  of  the  party  firft  injured,  as  agaififl  the  alienee 
of  the  party  firft  injuring ;  as  hath  been  determined  by  all 
the  judges  ^  And  the  plaintiff  fliall  have  judgment  herein 
to  abate  the  nufance^  and  to  recover  damages  againft  the  de- 
fendant* 

Both  thcfc  actions,  of  oj/lfe  ofnufanccy  and  of  quod  permit^ 
iai  profternercj  are  now  out  of  ufc,  and  have  given  way  to  the 
a£tion  on  the  cafe;  in  which,  as  was  before  obferved,  no 
judgment  can  be  had  to  abate  the  nufance,  but  only  to  reco* 
vcr  damages.  Yet,  as  therein  it  is  not  ncceflary  that  the 
freehold  fhould  be  in  the  plaintiff  and  defendant  refpedlively^ 
as  it  muft  be  in  thefe  real  a£lions,  but  it  is  maintainable  by 
one  that  hath  pofTcfnon  only,  againft  another  that  hath  like 
pofTefEon,  tlie  procefs  is  therefore  eafier :  and  the  efie£l  will 
be  much  the  fame,  unlefs  a  man  has  a  very  obftinate  as  well 
as  an  ill-natured  neighbour !  who  had  rather  continue  to  pay 
damages,  than  remove  his  nufance.  For  in  fuch  a  cafe,  re* 
courfe  muft  at  laft  be  had  to  the  old  and  fure  remedies,  which 
will  efFcftually  conquer  the  defendant's  perverfcncfs,  by  fend* 
ing  the  fherifFwith  his^0^  comitatus^  or  power  of  ihe  CQun* 
ty,  to  level  it, 

4  %  Inft.  405.  f  5  Rip.  xco,  \QU 

t  f.  K.  B.  114, 
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OF     WASTE. 


THE  fourth  fpecies  of  injury,  that  may  be  oflTcred  to 
one's  real  property,  is  by  nvaficy  or  deftru£lion  on  lands 
and  tenements.  What  fljall  be  called  wafte  was  coniider^ 
cd  at  large  in  a  former  volumes  as  it  was  a  means  of  for- 
feiture, and  thereby  of  transferring  the  property  of  real 
eftates.  I  (hail  therefore  here  only  beg  leave  to  remind  the 
ftudent,  that  wafte  is  a  fpoil  and  deftrudion  of  the  eftate, 
either  in  houfrs,  woods,  or  lands ;  by  demolifhing  not  the 
temporary  profits  only,  but  the  very  fubftance  of  the  thing ; 
thereby  rendering  it  wild  and  defolate }  which  the  common 
law  exprefles  very  (ignificantly  by  the  word  vaflum  s  and  that 
this  vnjlum^  or  wafte,  is  either  voluntary,  or^^rmiflive  \  the 
one  by  an  a£lual  and  defigned  demolition  of  the  lands,  woods, 
and  houfes;  the  other  arifing  from  mere  negligence,  and  want 
ef  fuificient  care  in  reparations,  fences,  and  the  like.  So 
that  my  only  bufinefs  is  at  prefent  to  fiiew,  to  whom  this 
wafte  is  an  injury ;  and  of  courfe  who  is  entitled  to  any^ 
and  what,  remedy  by  a£iion. 

I.  The  perfons,  who  may  be  injured  by  wafte,  are  fuch 
as  havjs  fome  tnttreft  in  the  eftate  wafted  \  for  if  a  man  be  the 
absolute  tenant  in  fee*fimple(  i),  without  any  incumbrance  or 

•Sctvot.  IL  ch.  i8. 


( I )  A  tenant  in  fee^tail  has  the  fame  uncontrolled  and  anlimited 
power  in  commiidog  waitcj  as  a  tenant  in  fec-fimple. 
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diarge  on  the  premifes,  he  may  commit  whatever  wafte  h» 
€>vrn  indifcretion  may  prompt  him  to^  without  being  im- 
peachable or  accountable  for  it  to  any  one.  And,  though 
lib  heir  isfure  to  be  the  fufFcrer,  yet  nemo  eji  haeres  vtventi*.: 
no  man  is  certain  of  fucceeding  him,  as  well  on  account  of 
the  micert^iinty  which  fhajl  die  firft,  as  alfo  becaufe  he  has  it 
in  his  own  power  to  conllitute  what  lieir  lie  pteales,  accord- 
ing to  the  civil  law  notion  of  an  hacrei  fiaius  and  an  kaeresfac" 
ius :  or,  in  the  more  accilratc  phrafeol^gy  of  our  £ngli(h 
law,  he  may  aliene  or  devife.  his  eRate  to  whomever  he 
thinks  proper,  and  by  fuch  alienation  or  devife  may  difin- 
herit  his  heir  at  law.  Into  whofe  hands  foever  therefore 
thcf  cftate  Wafted  cbmes,  aftfir  a  tenant  in  fee-fimp^e^ 
though  the  wafte  is  undoubtedly  damnum^  it  is  daftijtunf 
tAfque  injidria* 

Oke  fpecics  of  xntereft,  which  is  iojured  by  wafte,  is 
that  of  a  perfon  who  has  a  right  of  conlmon  in  the  place 
wafted ;  efpecially  if  it  be  common  of  efiovrrs,  or  a  right 
vt  cutting  and  carrying  away  vrood  for  boufe-bote>  plough- 
bote,  {5V»  Here,  if  the  owtier  of  the  wood  demolifhes  die 
whole  wood,  and  thereby  deftroys  all  polUbility  of  taking 
cftovers,  this  b  an  injury  to  tlie  commoner,  amounting  to 
no  Icfs  than  a  difTeiGx^  of  his  common  of  eftovers,  if  he 
choofics  fo  to  ornifider  it ;  for  which  he  has  his  remedy  tp 
recover  pofiefiion  and  damages  by  affife,  if  entitled  to  a  free- 
hold in  fuch  common :  but  if  he  has  only  a  chattel  intercft, 
then  he  can  only  recover  damages  by  an  a£Uon  on  the  cafe 
for  this  wafte  and  deftru£tion  of  the  woods^  out  of  which  his 
eftovers  were  to  iflue  ^. 

But  the  moft  ufual  and  important  tntereft,  that  is  hurt 
by  this  commifTion  of  wafte,  is  that  of  him  who  hath  the  re- 
mainder or  reverfion  of  the  inheritance  after  a  particular  eftatc 
for  life  or  years  in  being.  Here,  if  the  particular  tenant, 
(be  it  the  tenant  in  dower  or  by  curt^fy,  who  was  anfwerablc 
for  wafte  at  the  common  law  %  or  the  lefTce  for  life  or  years, 

k  F.  N.  B.  59*    9  Rep.  iix.  <  2  laft.  199. 
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who  was  firft  made  liable  by  the  ftatutes  of  Marlbridge  *  and 
of  Glocefter*))  if  the  particular  tenant^  I  fay,  commits  or 
fufiers  any  wafte,  it  is  a  manifeft  injury  to  him  that  has  die 
inheritance,  as  it  tends  to  mangle  and  difmember  it  of  it's 
mod  defirable  incidents  and  ornaments,  among  which  timber 
and  houfes  may  jufUy  be  reckoned  the  principal.  To  hint 
therefore  in  remainder  or  reverfion,  to  whom  the  inberitafia 
apperti^ins  in  ezpe^ancy  ^,  the  hw  hath  given  an  adequate 
jremedy.  For  he,  who  hath  the  remainder  for  life  only,  is 
not  entitled  to  fueforwafte;  fince  his  intereft  may  never 
perhaps  come  into  pofieffion,  and  then  he  hath  fuffbred  no 
injury  (2).  Yet  a  parfon,  vicar,  arch-deacon,  prebendary,  and 
the  like,  who  are  (eifed  in  right  of  their  churches  of  any  re- 
mainder or  reverfion,  may  have  an  a£lion  of  wafte ;  for 
they,  in  many  cafes,  have  for  the  benefit ^of  the  church  and 
of  the  fucceflbr  a  fee-fimple  qualified :  and  yet,  as  they  are 
not  feifed  in  their  own  right,  the  writ  of  wafte  fhall  not  (ay^ 
4id  exhaeredat'ionetn  i^tu^  as  for  other  tenants  in  fee-fimple^ 
but  ikd  exhaendationem  icclefiae^  in  whofe  right  the  fee-firaple 
is  holden  s, 

II.  The  redrefs  for  this  injury  of  wafte  Is  of  two  kinds; 
preventive,  and  corre£live :  the  former  of  which  is  by  writ 
of  eflrepement^  the  latter  by  that  of  ^qfle» 

i.  EsTREPEMCNT  is  an  old  French  w:ord,  fignifying  the 
fame  as  wafte  or  extirpation :  and  the  writ  of  ejirtpement  lay 

'  5^  I-Yci.  III.  c.  23.  f  Co  -Litt.  53. 

•  6  Edw.  I.  C4  5*  K  llAd,  341. 


(2)  No  perfon  is  entitled  to  an  a£Hon  of  wafte  againil  a  tenant 
for  life,  bat  he  who  has  the  immediate  eftate  of  inheritance  in  re- 
mainder or  reveriion,  expe6bint  upon  the  eftate  for  life.  \i  be« 
tween  the  edate  of  the  tenant  for  life  who  commits  wafte,  and  the 
fabfequent  eftate  of  inheritance,  there  is  interpofed  an  eftate  of 
freehold  to  any  perfon  in  ij/e,  then,  during  the  continuance  of  foch 
interpofed  eftate,  the  adion  of  wafte  is  fufpended  ;  and  if  the  firft 
tenant  for  life  dies  during  the  continuance  of  fucb  interpofed  eftate^ 
the  action  is  gone  for  ever.    Harg.  Co.  Litt,  218.  ^. 
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at  the  common  law,  aji^r  judgment  obtained  in  any  a£iion 
real-,  and  before  pofleflion  was  delivered  by  the  (heriff';  te 
ftop  any  wade  which  the  vanqtiiflied  party  might  be  tempted 
to  commit  ill  lands,  which  were  determined  to  be  no  longer 
his.  But  as  in  fome  cafes  the  demandant  may  be  juftly 
tipprchenfive,  that  the  tenant  may  make  waftc  gt  ejirepement 
pending  the  fuit,  'well  knowing  the  w^aknefs  of  his  title, 
therefore  the  ftatutc  of  Gloccfter  *  gave,  another  writ  of 
efirepem'ent^  pendente  plactto^  commanding  the  flieriff  firmly 
r  22^  1  ^°  inhibit  the  tenant  *'  nefaciat  vajlum  vel  eftrepamenlum  pen'-' 
^*  dentepiaclto  diFlo  indifcujjo ''."  And,  by  virtue  of  either  of 
thcfe  writs  the  fherifF  may  rcfift  them  that  do,  or  offer  to  do 
wafle ;  and,  if  othcrwife  he  cannot  prevent  them,  be  may 
lawfully  imprifon  the  waiters,  Or  make  a  warrant  to  others 
to  imprifon  them  :  or,  if  neccflity  requh'e,  he  may  take  the 
pojfe  cpmilatus  to  his  afliilancc.  So  odious  in  the  fight  of  the 
law  is  wafte  and  deftruftio;i '.  In  fuii\g  out  thefe  two  writs 
this  difference  was  formerly  obfervcd  j  that  in  a£lions  merely 
pofleffory,  where  no  damages  are  recovered,  a  writ  oi  eftrepe^ 
ment  might  be  had  at  any  time  pendente  Ute^  nay  even  at  the 
time  of  fuing  out  the  original  writ,  or  firft  procefs :  but, 
in  an  aflion  where  damages  were  recovered,  the  demandant 
could  only  have  a  writ  of  ejlrepementy  if  he  was  apprehenfivc 
of  wafte  after  verdi£l  had  ^  \  for,  with  regard  to  wafte  done 
before  the  vcrdidl  was  given,  it  was  prefumcd  the  jury  would 
conHder  that  in  aflt fling  the  quantum  of  damages.  But  now 
it  feems  to  be  held,  by  an  equitable  conftru£tion  of  the  ftatute 
of  Glocefter,  and  in  advancement  of  the  remedy,  that  a  writ 
pf  eflrepementj  to  prevent  wafte,  may  be  had  in  every  ftage^ 
as  well  of  fuch  aflions  wherein  damages  are  recovered,  as  of 
thofc  wherein  only  pofleflion  is  had  of  the  lands  ;  for  per* 
adventure,  faith  the  law,  the  tenant  may  not  be  of  ability  to 
fatisfy  the  demandant  his  full  damages  "•  And  therefore,  now, 
in  an  aftion  of  wafte  itfelf,  to  recover  the  place  wafted  and 
alfo  damageS|  a  writ  of  ejlrepement  will  licj  as  well  before  as 

^  2  Inft.  328.  1  1  Tf^ft.  319. 

S  6  E4w  I.  c.  13.  «*  F.  N.  B.  60,  6l« 
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after  judgment.  For  the  plaintiff  cannot  recover  damages 
for  more  walle  than  is  contained  in  hia  original  complaint : 
neither  is  he  at  liberty  to  aflign  or  give  in  evidence  any  wade 
made  after  the  fuing  out  of  the  writ:  it  is  therefore  reafonable 
that  he  fliould  have  this  writ  of  preventiw  juflice,  fince  he  is 
in  his  prefent  fuit  debarred  of  any  farther  remedial  "^^  |f  a  writ 
ol  ejirepement^  forbidding  waftc,  be  direded  and  delivered  to 
the  tenant  himfelf,  as  it  may  be^  and  he  aftervi-ards  proceeds 
to  commit  wafte,  an  a£lion  may  be  carried  on  upon  the 
foundation  of  this  writ ;  wherein  the  only  plea  of  the  tenant  [  2^7  ] 
can  be,  non  fecit  vafium  pntra  prohibitionem :  and,  if  upon 
verdi£t  it  be  found  that  he  did,  the  plaintiff  may  recover  cods 
and  damages^*,  or  the  party  may  proceed  to  puniih  the  de- 
fendant for  the  contempt:  for  if,  after  the  writ  dire£ted  and 
delivered  to  the  tenant  or  his  fervants,  they  proceed  to  com* 
mit  wade,  the  court  will  imprifon  them  for  this  contempt  of 
the  writ  *>.  But  not  fo,  if  it  be  directed  to  the  fheriff,  for 
then  it  is  incumbent  upon  him  to  prevent  the  ejirepement  ab« 
folutely,  even  by  railing  the  poffe  comitatusy  if  it  can  be  done 
no  other  way. 

Besides  this  preventive  redrefs  at  common  law,  the  courts 
of  equity,  upon  bill  exhibited  therein,  complaining  of  wajdc 
and  deftru£^ion,  will,  grant  an  injunflion  or  order  to  day 
wade,  until  the  defendant  (hall  have  put  in  his  anfwer,  and 
th«  court  iball  thereupon  make  farther  order.  Which  is  now 
become  the  mod  ufual  way  of  preventii^g  wade* 

2.  A  ^RiT  oinvajle  is  alfo  an  aftion,  partly  founded  upon 
the  common  law  and  partly  upon  the  datute  of  Gloceder '  % 
and  may  be  brought  by  him  who  hath  the  immediate  edate  of 
inheritance  in  reverfion  or  remainder,  againd  the  tenant  for 
life,  tenant  in  dower,  tenant  by  the  curtcfy,  or  tenant  for 
years.  This  a£tion  is  alfo  maintainable  in  purfuance  of  da« 
tute  '  Wedm.  2.  by  one  tenant  in  common  of  the  inherit- 

•  5  Rep.  115.  '  6  tl.  I.  c.  5. 

f  Moor.  ICO.  '  f  3  £d.  I.  c.  aa« 

^Hob.  85, 
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ance  againft  another,  who  makes  wafte  in  the  eftate  holden 
in  common.  The  equity  of  which  ftatute  extends  to  jointt 
tenants^  but  not  to  coparceners :  becaufe  by  the  old  law  co- 
parceners might  make  partition,  whenever  either  of  them 
thought  proper,  and  thereby  prevent  future  wafte,  but  te- 
nants in  common  and  joint-tenants  could  not ;  and  there- 
fore the  ftatute  gave  them  this  remedy,  compelling  the  de- 
fendant either  to  madce  partition,  and  ul^e  the  place  wafted  to 
his  own  (hare,  ot  to  give  fecurity  not  to  commit  any  farther 
wafte  ^  But  theie  tenants  in  common  and  joint-tenants  are 
[  aaS  2  ^^^  ^^^  ^^  ^^^  penalties  of  the  ftatute  of  Glocefter,  which 
extends  only  to  fuch  as  have  Ufe-eftates,  and  do  wafte  to  the 
prejudice  of  the  inheritance.  The  wafte  however  muft  be 
fomething  confiderable ;  for  if  it  amount  only  to  twelve 
pence^  or  ibme  fuch  petty  fum,  the  plaintiff  fliall  not  reco- 
ver in  an  a£lion  of  wafte :  nam  de  minimu  non  curat  lex  \ 

This  a^on  of  wafte  is  a  mixed  aftion ;  partly  real,  fo  far 
as  it  recovers  land,  and  partly  perfonal,  fo  far  as  it  recovers 
damages.  For  it  is  brought  for  both  thofe  purpofes;  and,  if 
the  wafte  be  proved,  the  plaintiiFihall  recover  the  thing  or 
place  waftedy  and  alfo  treble  damages  by  the  ftatute  of  Glo- 
cefter. The  writ  (A  wafte  calls  upon  the  tenant  to  appear 
and  (hew  caufe^  why  he  hath  committed  wafte  and  deftni^lion 
iii  the  place  named,  ad  exhaeredattonem^  to  the  dUinherifisn^ 
of  the  plaindff  ^.  And  if  the  defendant  makes  default,  or 
does  not  appear  at  the  day  afligned  him,  then  the  iheriff  is 
to  take  with  him  a  jury  of  twelve  men,  and  go  in  perfon  to 
the  place  alleged  to  be  wafted,  and  there  mquire  of  the  wafte 
done,  and  the  damages  -,  and  make  a  return  or  report  of 
the  fame  to  the  court,  upon  which  report  the  judgment  is 
founded  ^.  For  the  law  will  not  fuSer  fo  heavy  a  judgftient^ 
as  the  forfeiture  and  treble  damages,  to  be  pafled  upon  ^ 
mere  default,  without  full  aflurance  that  the  fa£l  is  according 
as  it  is  ftated  in  the  writ.  But  if  the  defendant  appears  to 
the  writ,  and  afurwards  fuiFers  judgment  to  go  againft  him 

t  %  Inft.  403,  404,  w  F.  N.  B.  55. 

«  Finch.  L.  29.  *  Pt'ph.  %{• 
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by  default,  or  upon  a  nihi/  dicUf  (when  he  makes  no  anfsrer, 
puts  in  no  plea,  in  defence,)  this  amounts  to  a  confeiRon  of 
the  wafte ;  fince^  having  once  appeared,  he  cannot  now  pre- 
tend ignorance  of  the  charge.  Now  therefore  the  flieriff 
fliall  not  go  to  the  place  to  inquire  of  the  fa£l,  whether 
any  wafte  has,  or  has  not,  been  committed ;.  for  this  is 
already  afcertained  by  the  filent  confefSon  of.  the  defendant: 
but  he  Ifaail  only,  as  in  defaults  upon  other  a£lions,  make 
inquiry  of  the  quantum  of  damages  /.  The  defendant,  on 
the  trial,  may  give  in  evidence  any  thing  that  proves  there  f  229  *} 
was  no  wafte  committed,  as  that  the  deftru£lion  happened' 
by  lightning,  tempeft,  the  king's  enemies,  or  other  inevitable 
accident  >  (3}.  But  it  is  no  de^nce  to  fay,  that  a  ftranger  fli4 
the  wafte,  for  againft  him  the  plamtiff  hath  no  remedy : 
though  the  defendant  is  entitled  to  fue  fuch  ftranger  in  an 
a£lion  of  trefpafs  vi  et  armis^  and  iholl  recover  the  damages 
lie  has  fufiered  in  confequence  of  fuch  unlawful  a£t  \ 

When  the  wafte  and  damages  are  thus  afcertained,  either 
by  confeiTion,  verdi£t,  or  inquiry  of  the  ftieriiF,  judgment  is 
given,  in  purfuance  of  the  ftatute  of  Glocefter,  c.  5.  that  thip 
plaintiff  (hall  recover  the  place  wafted ;  for  which  he  ha^ 
immediately  a  writ  oifetfin^  provided  the  particular  eftnte  b^ 
ftiU  fubfifting,  (for,  if  it  be  expired,  there  can  be  no  for* 
feiture  of  the  land«)  and  alfo  that  the  plaintiff  fliaU  recorer 
treble  the  damages  affeffed  by  the  jury  *,  which  he  mud  obtaUd 
in  the  fame  manner  as  all  other  damages,  in  anions  perfonal 
and  mixed,  are  obtained,  whether  the  particular  eftate  b^ 
expired,  or  ftill  lA  being. 

7  Cro.  Elix.  iS.  ifo.  %  Ltw  oimyifrim.  lit. 

b£A'  Lite  53.  I 


(3)  Bot  the  deftrudlion  of  a  boufe  by  fire,  onleTfl  in  eohVenient 
time  repaired,  is  wafle. .  So  between  landlonl  and  tenant,  tboagh 
tl^ere  be  no  covenant  to  repair  or  rebuld,  the  teaaot  is  fubjeft  x» 
waftp  io  general ;  and*  if  (he  hovSt  be  bamt  hy  fire,  hf  moft  rfr> 
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CHAPTER     THE     FIFTEENTH. 


OP     SUBTRACTION. 


StTBTR  ACTION,  which  is  the  fifth  fpcclcs  of  inju- 
ries affe£ling  a  man's  real  property)  happens  when  any 
perfon  who  owes  any  fuit,-  duty,  cuftom,  or  fcrvice  to  ano* 
ther,  withdraws  or  negle£is  to  perform  it.  It  differs  from 
a  difierfini  in  that  this  is  committed  without  any  denial  of  the 
right,  confiding  merely  in  non-performance }  that  ftrikes  at 
the  very  title  of  the  party  injured,  and  amounts  to  an  ouftef 
or  actual  difpofleflion.  Subtradion  however,  being  clearly 
an  injury,  is  remediable  by  due  courfe  of  law :  but  the  re* 
ihcdy  differs  according  to  the  nature  of  the  fervices ;  whether 
they  be  due  by  virtue  of  any  tenure,  or  by  cultom  only. 

I.  Fealtt,  fuit  of  court,  and  rent,  are  duties  antl  fef-» 
vices  ufually  ifluing  and  arifing  rathne  tenurae^  being  the 
conditions  upon  which  the  antient  lords  granted  out  thehf 
lands  to  their  feudatories :  whereby  it  was  ftipulated,  that 
they  and  their  heirs  ihould  take  the  oath  of  fealty  or  fidelity 
to  their  lord,  which  waa  the  feodal  bond  or  commune  vinculum 
between  lord  and  tenant ;  that  they  ihould  do  fuit,  or  duly 
attend  and  follow  the  lord's  courts,  and  there  from  time  to 
time  give  their  afliftance,  by  ferving  on  juries,  either  to  de** 
,cide  the  property  of  their  neighbours  in  the  court-baron,  or 
corre£k  their  mifdemefnors  in  the  court-leet;  and,  laftly, 
tliat  they  ihould  yield  to  the  lord  certain  annual  ilated  re- 
turns, in  military  attendance,  in  provifions,  in  arms,  in 
matters  of  ornament  or  pleafuro,  in  ruftic  employments  at 
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pratdial  labours,  or  (which  is  infiar  otnhium)  in  money, 
which  will  provide  all  the  reft ;  all  which  are  comprhzed  un- 
der the  one  general  name  of  redltusy  return,  or  refit.  And 
the  fubtraftion  or  non-obfervance  of  any  of  thefe  Conditions, 
by  negle£^ing  to  fwear  fealty,  to  do  fuit  of  court,  or  to  ren«> 
der  die  rent  or  fervice  refcrved,  is  an  injury  to  the  freehold 
of  the  lord,  by  diminiOiing  and  depreciating  the  ralue  of  his 
feignory.  ' 

The  general  remedy  for  all  thefe  is  by  iijirefs ;  and  it  is 
the  only  remedy  at  the  common  law  for  the  two  firft  qf  them. 
The  nature  of  diftrefles,  their  incidents  and  confequences, 
we  have  before  more  than  once  explained' :  it  may  here  fuf- 
fice  to  remember,  that  they  are  a  taking  of  be^fts,  or  other 
perfonal  property,  by  way  of  pledge  to  enforce  the  perform- 
ance of  fomething  due  from  the  party  diftreined  upon.  And 
for  the  moft  part  it  is  provided  that  diftreiTcs  be  reafonable 
and  moderate  \  but,  in  the  cafe  of  diftrefs  for  fealty  or  fuit  of 
court,  no  diftrefs  can  be  unreafonable,  immoderate,  or  too 
large  ^ :  for  this  is  the  only  remedy  to  which  the  party  ag- 
grieved is  entitled,  and  therefore  it  ought  to  be  fuch  as  is 
fufficicntly  compulfory ;  and,  be  it  of  what  value  it  will, 
there  is  no  harm  done,  efpecially  as  it  caniiot  be  fold  or  made 
away  with,  but  muft  be  reftored  immediately  on  fatisfadiion 
made.  A  diftrefs  of  this  nature,  that  has  no  bounds  with 
regard  to  it's  quantity,  and  may  be  repeated  from  time  to 
time,  until  the  ftubbomnefs  of  the  party  is  conquered,  is 
called  z  diflrefs  infinite  s  which  is  alfo  ufed  for  fome  other 
purpofes,  as  in  fummoning  jurors,  and  the  like. 

Other  remedies  for  fubtradUon  of  rents  or  fervices  are, 
1;  By  a£tion  of  debt^  for  the  breach  of  this  exprefs  contradl, 
of  which  enough  has  been  formerly  faid.  This  is  the  moft 
ufual  remedy,  when  recourfe  is  had  to  any  aftion  at  all  for 
the  recovery  of  pecuniary  rents,  to  which  fpecics  of  render 
almoft  all  free  fervices  are  now  reduced,  fincfe  the  abolition 
of  the  military  tenures.    But  for  a  freehold  rent,  referved  on 
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a  Icafc  for  life,  l^c*  no  adlion  of  debt  lay  by  the  common  law, 
cfuring  the  continuance  of  the  freehold  out  of  whic^  it  ifiued* : 
for  the  law  would  not  fuffer  a  real  injury  to  be  remedied  by 
an  adion  that  was  mextXy  perfinaL  However,  by  the  ftatutes 
8  Ann.  c.  14.  and  5  Geo.  III.  c.  f  ?•  aftions  of  debt  may  now 
be  brought  at  any  time  to  recover  fuch  freehold  rents.  2.  An 
aflife  of  imrt  (Tancejiar  or  novel  dijpifin  will  lie  of  rents  as  well 
as  of  lands  *• ;  if  the  lord,  for  the  fake  of  trying  the  poffeflbry 
right,  will  make  it  his  elcftion  to  fuppofc  himfclf  oufted  or 
diiftifed  thereof.  This  is  now  feldom  heard  of ;  and  all  other 
real  a£lions  to  recover  rent,  being  in  the  nature  of  writs  of 
right,  and  therefore  more  dilatory  in  their  progrefs,  are  en- 
tirely difufed,  though  not  formally  abolifhed  by  law.  Of  this 
fpecies  however  is,  3.  The  writ  de  confuetudinihus  etfervitiii^ 
which  lies  for  the  lord  againft  his  tenant,  who  withholds  from 
him  the  rents  and  fervices  due  by  cuftom,  or  tenure,  for  hit 
land*.  This  compels  a  fpecific  payment  or  performance  of 
the  rent  or  fervice ;  and  there  are  alfo  others,  whereby  the 
lord  (hall  recover  the  land  itfelf  in  lieu  of  the  duty  withheld. 
As,  4.  The  writ  of  cejfavit :  which  lica  by  the  ftatutes  of 
Glocefter,  6  Edw.  L  c.  4.  and  of  Wcftm.  2.  13  Edw.  I. 
c.  21  &  41.  when  a  man  who  holds  lands  of  a  lord  bv  rent  or 
other  fervices,  neglefls  or  ccufes  to  perform  his  fervices  for 
two  years  together ;  or  where  a  religious  houfc  hath  lands 
given  it,  on  condition  of  performing  feme  certain  fpiritual 
fervice,  as  reading  prayers  or  giving  alms,  and  neglefts  it  \ 
in  cither  of  which  cafes,  if  the  cejfer  or  neglcft  have  conti- 
nued for  two  years,  the  lord  or  donor  and  his  heirs  ftiall  have 
a  writ  o{  cejfavit  to  recover  the  land  itfelf,  eoquodienensinja" 
demu fervitiis per  biefiKuim  jam  cejfavit^ >  In  like  manner,  by 
the  civil  law,  if  a  tenant  who  held  lands  upon  payment  of 
rent  or  fervices,  or  "/.v;v  empkytiutico^^  neglected  to  pay  or 
perform  thciii  per  tctinii  irknmitm^  he  might  be  eje^lcd  from 
fuqh  emphyteutic  lands ^.  15ut  by  the  ftatute  of  Glocelter,. 
she  ccjjavlt  does  not  lie  for  lands  let  upon  fee-farm  rents^  un- 
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}efs  they  h^vo  Iain  fireOi  ^uid  «»tv?ultivatiB4  £or  two  years,  an4 
there  ht  not  fuflicieat diftrefs upon  the.premifes^  or  unlefs  the 
tenant  hath  fo  enclofed  the  landj  that  the  lord  cannot  come 
Upon  it  to  diftrein  ^.  For  the  laur  prefers  the  (imple  and  or- 
dinary remedies,  by  diftrefs  or  by  the  actions  juft  now  men- 
tioned, to  this  extraordinary  one  of  forfeiture  for  a  teffavitf 
and  therefore  the  fame  ilatutc  of  Glocefter  has  provided  far* 
ther,  that  upon  tender  of  arrears  and  damages  before  judg« 
;nent,  and  giving  fecurity  for  the  future  performance  of  the 
fervices,  the  procefs  (hall  be  at  an  end,  and  the  tenant  fhall 
retain  his  land;  to  which  the  ftatute  of  Weftm.  2.  conforms^ 
fo  far  as  may  ftand  whh  convenience  and  reafon  of  law  K  It 
is  eafy  to  obferve,  that  the  ftatute  ^  4  Geo.  II.  c.  28.  (which 
permits  landlords  who  have  a  right  of  re-entry  for  non-pay- 
ment of  rent,  to  ferve  an  eje£lment  on  their  tenants,  when 
half  a  year's  rent  is  due,  and  there  is  no  fufEcient  diftrefs  on 
the  prcmifes)  is  in  fome  meafure  copied  from  the  antient  writ 
of  cejfavii :  efpeciaily  as  it  may  be  fatisfied  and  put  aaend  to 
in  a  fimilar  manner,  by  tender  of  the  rent  and  coils  within 
fix  months  after*.  And  the  fame  remedy  is,  in  fubilance, 
adopted  by  flatute  11  Geo.  II.  c.  19.  $  16.  which  enafts, 
that  where  any  tenant  at  rack-rent  (hall  be  one  year's  rent  in 
arrear,  and  (hall  defcrt  the  demifed  premifes,  leaving  the  fame 
uncultivated  or  unoccupied,  fo  that  no  fufficient  didrefs  can 
be  had:  two  juftices  of  the  peace  (after  notice  affixed  on  the 
premifes  for  fourteen  days  without  efle£t)  may  give  the  land- 
lord pofTeflion  thereof,  and  thenceforth  the  leafe  fhall  be  void* 
5.  There  is  alfo  another  very  efi^£tual  remedy,  which  takes 
place  when  the  tenant  upon  a  writ  of  aflife  for  rent,  or  on  a 
replevin,  difowns  or  difclaims  his  tenure,  whereby  the  lord 
Jofes  his  verdidT:  in  which  cafe  the  lord  may  have  a  writ  of 
right,  fur  difJahnery  grounded  on  this  denial  of  tenure ;  and 
fliall,  upon  proof  of  the  tenure,  recover  back  the  land  itfelf 
fo  holden,  as  a  punifhment  to  the  tenant  for  fuch  his  falfe  dlf- 
claimer'.  This  piece  of  retaliating  jufl ice,  whereby  the  te- 
nant who  endeavours  to  defraud  his  lord  is  himfelf  deprived 
of  the  eflate,  as  it  evidently  proceeds  uppn  feodal  principlesj 
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fo  it  is  exprefsly  to  be  met  with  in  the  feodal  conftitiitions  ^ : 
'*  vafalluSi  qui  abnegavit  feudum  ejufve  amditiofiem,  exfpo^ 
««  liaHtur:' 

And,  as  on  the  one  hand  the  antient  law  provided  thefe 
feveral  remedies  to  obviate  the  knavery  and  punifli  the  ingra- 
titude of  the  tenant,  to  on  the  other  hand  it  was  equally 
careful  to  redrefs  the  oppreflipn  of  the  lord  \  by  furniihing, 
I.  The  writ  of /if  injufte  vexes  ^\  which  is  an  antient  writ 
founded  on  that  chapter  ^  of  magna  earta^  which  prolubits 
diftrefles  for  greater  fervices  than  are  really  due  to  the  lord ; 
being  itfelf  of  the  prohibitory  kind,  and  yet  in  the  nature  of 
a  v^rit  of  right  p.  It  lies,  where  the  tenant  in  fee-fimple  and 
his  anceftors^have  held  of  the  lord  by  certain  fervices ;  and 
the  lord  hath  obtained  feifin  of  more  or  greater  fervices,  by 
the  inadvertent  payment  or  performance  of  them  by  the  te* 
nant  himfelf.  Here  the  tenant  cannot  in  an  avowry  avoid  the 
lord's  pofTcflbry  right,  becaufe  of  the  feifin  given  by  his  own 
hands ;  but  is  driven  to  this  writ,  to  deveft  the  lord's  poflef- 
fien,  and  eftablifh  the  mere  right  of  property,  by  afcertalning 
the  fervices,  and  reducing  them  to  their  proper  (landard. 
But  this  writ  does  not  lie  for  tenant  in  tail ;  for  he  may  avoid 
fuch  feifin  of  the  lord,  obtained  from  the  payment  of  his  an- 
ceilors,  by  plea  to  an  avowry  in  replevin^,  a.  The  writ  of 
mefne  de  medio ;  which  is  alfo  in  the  nature  of  a  writ  of  right', 
and  lies,  when  upon  a  f  ubinfeudation  the  mefne,  or  middle  lord  % 
fufiers  his  under-tenant,  or  tenant  paravail,  to  be  diftreined 
upon  by  the  lord  paramount,  for  the  rent  due  to  him  from  the 
jnefne  lord  ^  And  in  fuch  cafe  the  tenant  (hall  have  judg-* 
ment  to  be  acquitted  (or  indemnified)  by  the  mefne  lord  ; 
and  if  he  makes  default  therein,  or  does  not  appear  originally 
to  the  tenant's  writ,  he  ihall  be  forejudged  of  his  mefnalty, 
and  the  tenant  fliall  hold  immediately  of  the  lord  paramount 
himfelf". 
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IL  Thus  far  of  the  remedies  for  fubtra£lion  of  rents  or 
other  fervices  due  by  tenure.  There  are  alfo  other  fcprices, 
due  by  antient  cu/lom  and  prefcription  only.  Such  is  that  of 
doing  fuit  to  another's  mill :  where  the  perfons,  refident  in 
a  particular  place^  by  ufage  time  out  of  mind  have  been  ac- 
cuftomed  to  grind  their  corn  at  a  certain  mill;  and  afterwards 
any  of  them  go  to  another  mill,  and  withdraw  their  fuit, 
{thaxfenaj  a  Jequendo)  from  the  antient  mill.  This  is  not 
only  a  damage,  but  an  injury,  to  the  owners  becaufe  this 
prefcription-  might  have  a  very  reafonable  foundation,  Wz. 
upon  the  erefiion  of  fuch  mill  by  the  anceftors  of  the  owner 
for  the;  convenience  of  the  inhabitants,  on  condition,  that 
when  ere£led,  they  ihould  all  grind  their  corn  there  only. 
And  for  this  injury  the  owner  (hall  have  a  writ  de  feBa  ad 
molendinum^^  commanding  the  defendant  to  do  his  fuit  at  that 
mill,  quam  ad  illud  facere  debet,  et  folet,  or  (hew  good  caufe 
to  the  contrary:  in  which  a£bion  the  validity  of  the  prefcrip* 
tton  may  be  tried,  and  if  it  be  found  for  the  owner,  he  (hall 
recover  damages  againft  the  defendant  '•  In  like  manner, 
and  for  like  reafons,  the  regifter  )^  will  inform  us,  that  a  man 
may  have  a  writ  oife^a  adfurnum,  fe^ta  ad  torrale,  et  adetn-' 
ma  alia  hujufmodi  s  for  fuit  due  to  hia/urnum,  his  public  oven 

orbakehoufe;  or  to  his  torraUf  his  kiln,  or  malthoufe;  when 

» 

a  perfon's  anceftors  have  erefted  a  convenience  of  that  fort  for 
'  the  benefit  of  the  neighbourhood,  upon  an  agreement  (proved 
by  immemorial  cuftom)  that  all  the  inhabitants  ihould  ufe 
and  refort  to  it,  when  ere£led«  But  befides  thefe  fpecial  re- 
medies for  fubtraAions,  to  compel  the  fpecific  performance 
of  the  fervice  due  by  cuftom  :  an  aAion  en  the  cafe  will  alfo 
lie  for  all  of  them,  to  repair  the  party  injured  in  damages. 
And  thus  much  for  the  injury  of  fubtra£tion* 
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CHAPTER     THE     SIXTEENTH. 


OF   DISTURBANCE. 


THE  fixth  and  laft  fpecies  of  real  injuries  is  that  of 
difturbance:  which  is  ufually  a  wrong  done  to  fome 
incorporeal  hereditament,  by  hindering  or  difquieting:  the 
owners  in  Iheir  regular  and  lawful  enjoyment  of  it ".  I  IhaU 
confider  five  forts  of  this  injury;  v'ai.  i.  Di{lurbai)ce  of 
franchifes.  2.  Diflurbance  of  r0/;2/;i0;7.  3.  Difturbance  of  ^c;^^/. 
4.  Difturbance  of  tenure.  5.  Difturbance  oi patronage. 

.  I.  Disturbance  of  franchijes  happens,  when  a  man  has 
the  franchife  of  holding  a  cuurt-leet,  of  keeping  a  fair  o;* 
market,  of  free-warren,  of  taking  toll,  of  feifing  waifs  or 
cftrays,  or  (in  (hort)  any  other  fpecies  of  franchife  whatfo- 
evcr  \  and  he  is  difturbed  or  incommoded  in  the  lawful  exf  r- 
cifc  thereof.  As  if  another  by  diftrefs,  menaces,  or  perfuafions, 
prevails  upon  the  fuitors  not  to  appear  at  my  court ;  or  ob- 
ftrufls  the  paflage  to  my  fair  or  market;  or  hunts  in  my  frde- 
warren ;  or  refufes  to  pay  me  the  accuftomed  toll ;  or  hin- 
ders me  from  feifing  the  waif  or  eftray,  whereby  it  efcapes 
or  is  carried  out  of  my  liberty  :  in  every  cafe  of  this  kind, 
all  which  it  is  impoflible  here  to  recite  or  fuggeft,  there  is  an 
injury  done  to  the  legal  owner ;  his  property  is  damnified  ; 
and  the  profits  arifing  from  fuch  his  franchife  are  diminifhed. 
To  remedy  which,  as  the  law  h^s  given  no  otlier  writ,  he  is 
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therefore  entitled  to  fuc  for  damages  by  a  fpecial  aftion 
on  t^e  cafe :  or,  in  cafe  of  toll,-  may  take  a  diftrcfs  if  he 
pleafcs  **. 

IE.  The  difturbance  of  common  comes  next  to  be  confi* 
dcred  ;  where  any  a&  is  done,  by  which  the  right  of  another 
to  his  commoh  is  incommoded  or  ^diminiQied.     This  may 
happen,  in  the  iirit  phce,  where  one  who  hath  no  right  of 
common,  puts  his  cattle  into  the  land ;  and  thereby  robs  the 
cattle  of  the  commoners  of  their  refpeflive  fhares  of  the 
pafture.     Or  if  one,  who  hath  a  right  of  common,  puts  in; 
cattle  which  are  not  commonable,  as  hogs  and  goats;  which 
amounts  to  the  fame  inconvenience.    But  the  lord  of  the  foil 
may  (by  cuClom  or  prefcription,  but  not  without)  put  a  ftran- 
ger's  cattle  into  the  common  ^ ;  and  alfo,  by  a  like  prefcrip- 
tion for  common  appurtenant,  cattle  that  are  not  common- 
able may  be  put  into  the  common  <•.     The  lord  alfo  of  the 
foil  may  juftify  m<iking  burrows  therein,  and  putting  in  rab- 
bets, fo  as  they  do  not  encreafe  to  fo  large  a  number  as  to- 
tally to  deftroy  the  common  *.     But  in  general,  in  cafe  the 
bcafts  of  a  ilranger,  or  the  uncommonable  cattle  of  a  com- 
moner, be  found  upon  the  land,  the  lord  or  any  of  the  com<* 
moners  may  diftrein  them  damage-feafant  ^ :  or  the  com- 
moner may  bring  an  atlion  on  the  cafe  to  recover  damages, 
provided  the  injury  done  be  any  thing  confiderable  :  fo  that 
he  may  lay  his  aftion  with  a/»^r  quod^  or  allege  that  thereby 
he  ivas  deprived  of  his  common.     But  for  a  trivial  trefpafs 
the  commoner  has  no  aflion ;  but  the  lord  of  the  foil  only 
for  the  entry  and  trefpafs  committed  «. 

Another  didurbance  of  common  is  hj/urcharging  it  5  or 
putting  more  cattle  therein  than  the  pafture  and  herbage  will 
fuftain,  or  the  party  hath  a  right  to  do.  In  this  cafe  he  that 
furcharges  does  an  injury  to  the  reft  of  the  owners,  by  de- 
priving them  of  their  refpeclive  portions,  or  at  leaft  contradl- 

b  Cro.  Elis.  SS^*  *  *  ^^'  ^*'*  ^7^'  Cro.**JaG.  195.   Ldtw.  xo8. 

c  1  Roll.  Abr.  396.  '  9  Rep.  III. 

*  Co.  Litt.  111.  t  Ihid* 
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ing  them  into  a  fmaller  compafs.  This  injury  by  furcharging 
can  properly  fpeaking  only  happen,  where  the  common  is 
appendant  or  appurtenant  ^^  and  of  courfe  limitable  by  law  \ 
or  where,  when  in  grofsj  it  is  exprefsly  limited  and  certain : 
for  where  a  man  hath  common  ///  grofs^  fans  nombre  or 
'wUhoutJlinty  he  cannot  be  a  furcharger.  Howe/cr,  even  where 
a  man  is  faid  to  have  common  without  (lint,  ftill  there  muft 
be  left  fuflicient  for  the  lord's  own  beads  ^:  for  the  law  will 
not  fuppofe  that,  at  the  original  grant  of  the  commons  tb€ 
lord  meant  to  exclude  himfelf. 

The  ufual  remedies,  for  furcharging  the  common,  are  ei<« 
ther  by  diftreining  fo  many  of  the  beads  as  are  above  the 
number  allowed,  or  elfe  by  an  a£lion  of  trefpafs;  both  which 
may  be  had  by  the  lord :  or  laftly,  by  a  fpecial  a£tion  on 
the  cafe  for  damages  ^  in  which  any  commoner  may  be  plain- 
tiffi.     But  the  antient  and  mod  efTeflual  method  of  pro* 
Ceeding  is  by  writ  oi  admeafurement  oipajlure*    This  lies,  ei<« 
ther  where  a  common  appurtenant  or  in  grofs  is  certain  as  to 
number,  or  where  a  man  has  common  appendant  or  appur* 
tenant  to  his  land,  the  quantity  of  which  common  has  nev^r 
yet  been  afpertained.    In  either  of  thefe  cafes,  as  well  the 
lord,  as  any  of  the  commoners,  is  entitled  to  this  writ  of 
admeafurement;  which  is  one  of  thofe  writs,  that  are  called 
vicQntiel^f  being  direded  to  the  QierifF,  {vice  comiti)  and  not 
to  be  returned  to  any  fuperior  court,  till  finally  executed  by 
him.     It  recites  a  complaint,  that  the  defendant  hatli  fur^r 
charged,  fuperoneravttf  the  common:  and  therefore  com- 
mands the  flierifF  to  admeafure  and  apportion  it  \  that  the 
<lefendant  may  not  have  more  than  belongs  to  him,  and  that 
the  plaintiflFmay  have  his  rightful  fliarcr     And  upon  this  fuit 
all  the  commoners  fhall  be  admeafured,  as  well  thofe  who 
have  not,  as  thofe  who  have,  furcharged  the  common  \  as 
well  the  plaintiff,  as  the  defendant  ^    The  execution  of  this 
writ  muft  be  by  a  jury  of  twelve  men,  who  are  upon  their 

^  See  ^ook  II.  cb.  3.  k  2  \t\\\.  369.    Finch.  U  3x4^ 
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oaths  to  afcettain»  under  the  fuperintendence  of  the  flierliF, 
what  and  how  many  cattle  each  commoner  is  entitled  to 
feed.  And  the  rule  for  this  admeafurement  is  generally  un- 
derftood  to  be,  that  the  commoner  {hall  not  turn  more  cattle 
upon  the  common,  than  are  fuificient  to  manure  and  (lock 
the  land  to  which  his  right  of  common  is  annexed  ;  or,  as 
our  antient  law  exprefled  it,  fuch  cattle  only  as  are  levant  and 
toucbant  upon  his  tenement  "*(!):  which  being  a  thing  uncer- 
tain before  admeafurement,  has  frequently,  though  errone- 
oufly,,occa(ioned  tliis  unmeafured  right  of  common  to  be 
called  a  common  ivithoutJUnt  or  fans  mmbren ;  a  thing  which^ 
though  poflible  in  law  %  does  in  fad  very  rarely  exift* 

If,  after  the  admeafurement  has  thusafcertained  the  right, 
the  fame  defendant  furcharges  the  common  again,  the  plain tiflF 
may  have  a  writ  oi  fecond  furchargCy  defecunda  fitperonerattone^ 
which  is  given  by  the  ftatute  Weftm.  2.  13  Edw.I.  c.  8.  an^ 
thereby  the  (heriff  is  directed  to  inquire  by  a  jury,  whether 
the  defendant  has  in  IzQi  again  furcharged  the  common  con- 
trary to  the  tenor  of  the  laft  admeafurement:  and  if  he  has, 
he  fliall  then  forfeit  to  the  king  the  fupernumcrary  cattle  put 
in,  and  alfo  ihall  pay  damages  to  the  plaintiff'.  This  procefs 
feems  highly  equitable:  for  the  firft  offence  is  held  to  be 
committed  through  mere  inadvertence,  and  therefore  there 
are  no  damages  or  forfeiture  on  the  fird  writ,  which  was  only 
to  afcertain  the  right  which  was  difputed :  but  the  fecond 
ofience  is  a  wilful  contempt  and  injuflice;  and  therefore  pu- 
nifhed  very  properly  with  not  only  damages,  but  alfo  for- 
feiture. And  herein  the  right,  being  once  fettled,  is  never 
again  difputed ;  but  only  the  fa£t  is  tried,  whether  there  be 
^ny  fecond  furcharge  or  no :  which  gives  this  ncgle£ted  pro- 

n  Bro.  Ahr,t,frejcfift]»^%  %%.  o  Lord  Raym*  4.^7. 

a  Har4r«  11 7-  P  F.  N.  B.  126.     z  In*.  37s. 


(1)  And  agreeably  to  this  rule  it  has  been  decided,  that  a  claim 
of  a  right  of  common  for  all  commonable  cattle,  levant  and 
fcucbaui,  in  right  pf  a  mcHuagc,  to  which  no  land  is  appurtenant* 
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ceeding 


2J9  Private  Book  III. 

ceeding  a  great  advantage  over  the  modern  method,  by  action 
on  the  cafe,  wherein  the  quantum  of  common  belonging  to 
the  defendant  muft  be  proved  upon  every  frefii  trial,,  for  every 
repeated  ofience. 

[  240  3      There  is  yet  another  difturbance  of  common,  when  the 
owner  of  the  land,  or  other  perfon,  fo  enclofes  or  otherwise 
obftruds  it,  that  the  commoner  is  precluded  from  enjoying 
the^benclit,  to  which  he  is  by  hw  entitled.     This  may  be 
done,  either  by  erc£ling  fences,  or  by  driving  the  cattle  off" 
the  land,  or  by  ploughing  up  the  foil  of  the  common  1.     Or 
it  may  be  done  by  ere£iing  a  warren  therein,  and  ilocking  ic 
with  rabbets  in  fuch  quantities,  that  they  devour  the  whole 
herbage,  and  thereby  deftroy  the  common.  For  in  fuch  cafe, 
though  the  commoner  may  not  deftroy  the  rabbets,  yet  the 
law  looks  upon  this  as  an  injurious  diiturbance  of  his  right, 
and  has  given  him  his  remedy  by  aOion  againft  the  owner  r. 
This  kind  of  diflurbance  does  indeed  amount  to  a  difleifm. 
and  if  the  commoner  chufes  to  confidcr  it  in  that  light,  the 
law  has  given  him  an  aljize  of  novel  diJjVtfiny  againft  the  lord, 
to  recover  the  pofleflion  of  his  common  *.     Or  it  has  given  a 
writ  of  quod  permit t at ^  againft  any  ftranger,  as  well  as  the 
owner  of  the  land,  in  cafe  of  fuch  a  difturbancc  to  the  plain- 
tiff as  amounts  to   a  total  deprivation    of   his   common ; 
whereby  the  defendant  (hall  be  compelled  to  permit  the  plain* 
tiff  to  enjoy  his  common  as  he  ought*.  But  if  the  commoner 
does  not  chufe  to  bring  a  real  a£lion  to  recover  feifin,  or  to 
try  the  right,  he  may  (which  is  the  eaficr  and  more  ufual 
way)  bring  aii  action  on  the  cafe  for  his  damages^  inftead  of 
an  affife  or  a  quod perm'ittat ". 

'  There  are  cafes  indeed,  in  which  the  lord  rhay  enclofc 
and  abridge  the  common  ;  for  which,  as  they  are  no  injury 
to  any  one,  fo  no  one  is  entitled  to  any  remedy.  For  it  is 
'  provided  by  the  ftatute  of  Merton,  20  Hen.  III.  c.  4.  that 
the  lord  may  approve^  that  is,  enclofe  and  convert  to  the  ufea 

q  Crn.  Flu.  193.  t  Finch.  L.  275.     F.  N.  B.  IS3. 

t  Cro.  Jac.  19  5.  «  Cro.  Jac,  195. 
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of  hulbandry,  (which  is  a  melioration  or  approTcmcnt)  any 
wafte  grounds,  woods,  or  pafturcs,  in  which  his  tenants 
have  common  appendant  to  their  eftates ;  provided  he  leaves 
fufficient  common  to  his  tenants,  according  to  the  proportion  [  241  ] 
of  their  land  (2).  And  this  is  extremely  reafonablc:  for  it  would 
be  very  hard  if  the  lord,  whofe  anceftors  granted  out  thefe 
eftates  to  which  the  commons  are  appendant,  (honld  be  pre- 
eluded  from  making  what  advantage  he  can  of  the  reft  of 
his  manor ;  provided  fuch  advantage  and  improvement  be 
no  way  derogatory  from  the  former  grants.  The  ftatute 
Weftm.  2.  13  Edw.  I.  c.  46.  extends  this  liberty  of  approv- 
ing, in  like  manner,  againft  all  others  that  have  common  ap» 
purtenantj  or  /*//  grofs^  as  well  as  againft  the  tenants  of  the 
lord,  who  have  their  common  appendant :  and  farther  enads, 
that  no  affife  of  novel  diffeiftn^  for  common,  Ihall  lie  againft 
a  lord  for  erefting  on  the  common  any  windmill,  (heephoufe, 
or  other  neceflary  buildings  therein  fpecified :  which,  fir  Ed- 
ward Coke  fays  w,  are  only  put  as  examples }  and  that  any 
other  neceffary  improvements  may  be  made  by  the  lord, 
though  in  reality  they  abridge  the  common,  and  make  it  lefs 
fufficient  for  the  commoners.  And  laftly  by  ftatute  29  Geo; 
II.  c.  36.  and  31  Geo.  II.  c.  41.  it  is  particularly  enaded, 
that  any  lords  of  waftes  and  commons')  with  the  confent  of 
the  major  part,  in  number  and  value,  of  the  commoners^ 
may  enclofe  any  part  thereof,  for  the  growth  of  timber  and 
underwood. 

III.  The  third  fpecies  of  difturbance,  that  of  nuays,  it 
very  iimilar  in  it's  nature  to  the  laft :  it  principally  happen- 
ing when  a  perfon,  who  hath  a  right  to  a  way  over  Another's 
grounds,  by  grant  or  prefcription,  is  obftrufted  by  enclofures^ 
or  other  obftacles,  or  by  ploughing  acrofs  it  i  by  which 
means  he  cannot  enjoy  his  right  or  way,  or  at  leaft  not  in  fo 
commodious  "a  manner  as  he  might  have  dene.    If  this  be  a 

V  %  IaH.  476. 
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way  annexed  to  his.eftatei  and  the  obftrudion  is  made  hj  the 
tenant  of  the  land,  this  brings  it  to  another  fpecies  of  injury  ; 
for  it  is  then  a  nufance^  for  which  an  afllfe  will  lie,  as  men- 
tioned in  a  former  chapter"^.  But  if  the  right  of  way,  thus 
obftrufted  by  the  tenant,  be  only  in  grofs^  (that  is,  annexed 
to  a  man's  perfon  and  unconncdled  with  any  lands  or  tcne- 
£  242  ]  ments)  or  if  the  ob(lru£tion  of  a  way  belonging  to  an  houfe 
or  land  is  made  by  a  ftranger,  it  is  then  in  either  cafe  merely 
SI  di{iurbance :  for  the  ob(lru£lion  of  a  way  in  grofs  is  no  de- 
triment to  any  lands  or  tenements,  and  therefore  does  not  fall 
under  the  legal  notion  of  a  nufance,  which  mud  be  laid,  ad 
ticcumcntuin  libcri  tefiementiy;  and  the  obftru£lion  of  it  by  a 
ftranger  can  never  tend  to  put  the  right  of  way  in  difpute  : 
the  remedy  therefore  for  thefe  difturbances  is  not  by  alfife  or 
any  real  adion,  but  by  the  univcrfal  remedy  of  a£tion  on  the 
cafe  to  recover  damages  *• 

IV.  The  fourth  f^iecies  of  dlfturbance  is  that  of  dillurbance 
of  tcnurej  or  breaking  that  connexion  which  fubfifts  between 
the  lord  and  his  tenant,  and  to  which  the  law  pays  fo  high  a 
regard,  that  it  will  not  fuffer  it  to  be  wantonly  diflblved  by 
the  a£l  of  a  third  perfon.  To  have  an  edate  well  tenanted  is 
an  advantage  that  every  landlord  mud  be  very  fenfible  of;  and 
therefore  the  driving  away  of  a  tenant  from  off  his  eRateis  an 
injury  of  no  fmall  confequence.  So  that  if  there  be  a  tenant 
at  will  of  any  lands  or  tenements,  and  a  ftranger  either  by 
menaces  and  threats,  or  by  unlawful  diftreflcs,  or  by  fraud 
and  circumvention,  or  other  means,  contrives  to  drive  him 
away,  or  inveigle  him  to  leave  his  tenancy,  this  the  law  very 
juftly  cgnftrues  to  be  a  wrong  and  injury  to  the  lord  %  and 
gives  him  a  reparation  in  damages  againft  the  offender  by  ^ 
fpecial  a£tion  on  the  cafe. 

V.  The  fifth  and  laft  fpecies  of  difturbance,  but  by  far 
the  mod  confiderablc^  is  that  of  didurbance  of  ^^/iv/iiTi^  / 

X  ch.  13.  p.  118.  in.  TTQ. 

\  F.  N.  B.  1S3.  *  Hal.  Alii.  c.  40.      i  Roll.  Abr. 
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which  18  an  hindrance  or  obftru£lian  of  a  patron  to  prefeni 
his  clerk  to  a  benefice. 

This  injury  was  diftinguiflied  at  common  law  froni  another 
fpecies  of  injury,  called  ufurpattom  which  is  an  abfolute  oiifter 
or  difpofleffion  of  the  patron,  and  happens  when  a  ftranger^ 
that  hath  no  right,  prefenteth  a  clerk,  and  he  is  thereupon 
admitted  and  inftituted  ^.  In  which  cafe,  of  tifurpation,  the  [  243  3 
patron  loft  by  the  common  law  not  only  his  turn  of  prefent« 
ing  pro  hac  vUe,  but  alfo  the  abfolute  and  perpetual  inherit- 
ance of  the  advowfon,  fo  that  he  could  not  prefent  again  upon 
the  next  avoidance,  unlefs  in  the  mean  time  he  recovered  his 
right  by  a  real  a£lion,  viz.  a  writ  of  rlgbt  of  advowfon^.  The 
reafon  given  for  his  lofing  the  prefent  turn,  and  notejeding 
the  ufurper's  clerk,  was,  that  the  final  inrent  of  the  law  in 
creating  this  fpecies  of  property  being  to  have  a  fit  perfon  to 
celebrate  divine  fervice,  it  preferred  the  peace  of  the  church 
(provided  a  clerk  were  once  admitted  and  inftituted)  to  the 
right  of  any  patron  whatever.  And  the  patron  alfo  loft  the 
inheritance  of  his  advowfon,  unlefs  he  recovered  it  in  a  writ 
of  right,  becaufe  by  fuch  ufurpatiou  he  was  put  out  of  polTtf- 
fion  of  his  advowfon,  as  much  as  when  by  aflual  entry  and 
oufter  he  is  difleifed  of  lands  or  houfes ;  fincb  the  only  pof-* 
feflion,  of  which  an  advowfon  is  capable,  is  by  a£tual  pre** 
(eotation  and  admifiion  of  one's  clerk.  As  therefore,  when 
^the  clerk  was  once  inftituted  (except  in  the  cafe  of  the  king, 
where  he  muft  alfo  be  inducted'')  the  church  became  abfo* 
lutely/tf//;  io  the  ufurper  by  fuch  plenarty,  arifing  from  his 
ewn  prefentation,  became  in  fatl  fiifed  of  the  advowfon : 
which  feifin  it  was  impoffible  for  the  true  patron  to  remove 
by  any  pdiTeiTory  a£^ion,  or  other  means,  during  the  plenarty 
or  fuUnefs  of  the  church  \  and  when  it  became  void  afrefli, 
he  could  not  then  prefcnt,  fmce  another  had  the  right  of  pof- 
feflion.  The  only  remedy  therefore,  which  the  patron  had 
left,  was  to  try  the  mere  right  in  a  writ  of  right  of  advowfon  ; 
which  is  a  peculiar  writ  of  right,,  framed  for  this  fpecial  pur-     , 

b  Co.  Litt  277.  rf  hJ. 
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.Jofc,  but  111  every  other  rcfpcft  correfponding  with  other 
writs  of  right " :  and  if  a  man  recovered  therein,  he  ^regained 
the  poiTeflion  of  his  advowfon,  and  was  entitled  to  prcfent  at 
the  next  avoidance ^  Biit  in  order  to  fuch  recovery  he  muft 
allege  a  prefentation  in  himfelf  or  fome  of  his  anceftors : 
which  proves  him  or  them  to  have  been  once  in  poiTeflion : 
for,  as  a  grant  of  the  advowfon,  during  the  fullnefs  of  the 
L  244  J  church,  conveys  no  manner  of  poiTeflion  for  the  prefent^ 
therefore  a  purchafor,  until  he  hath  prefented,  hath  no  adual 
feifin  whereon  to  ground  a  writ  of  right  <•  Thus  ftood  the 
common  law. 

But  biihops,  in  anticnt  times,  either  by  carekflncfs  or 
colluiibn,  frequently  inflituting  clerks  upon  the  prefentation 
of  ufurpers,  and  thereby  defrauding  the  real  patrons  of  their 
right  of  poflcifion,  it  was  in  fubltance  enaded  by  ftatute 
Weftm.  2.  13  £dw.  I.  c.  5.  §  2.  that  if  a  puflciTory  a&ion  be 
brought  within  (ix  months  after  the  avoidance,  the  patron  (hall 
(notwithftanding  fuch  ufurpation  and  inditution)  recover  that 
very  prefentation  j  which  gives  back  to  him  the  feifin  of  the 
advowfon.  Yet  ftill,  if  the  true  patron  omitted  to  bring  his 
aAion  within  fix  months,  the  feifin  was  gnined  by  the  ufurpcr, 
and  the  patron  to  recover  it  was  driven  to  tlie  long  and  ha- 
zardous procefs  of  a  writ  of  right. .  To  remedy  which  it  was 
farther  enafied  by  (latute  7  Ann.  c.  18.  that  no  ufurpation 
(hall  difplace  the  cdate  or  Intereil  of  the  patron .  or  turn  it  to 
a  mere  right ;  but  that  the  true  patron  m.iy  prefcnt  upon  the 
next  avoidance,  as  if  no  fuch  ufurpation  had  happened.  So 
that  the  title  of  ufurpation  is  now  much  narrowed,  and  the 
law  (lands  upon  this  reafonable  foundation :  that  if  a  ftranger 
ufurps  my  prefentation,  and  I  do  not  purfue  my  right  within 
fix  months,  I  iliall  lofe  that  turn  without  remedy,  for  the 
peace  of  the  church,  and  as  a  punifhment  for  my  own  ne- 
gligence ;  but  that  turn  is  the  only  one  I  (hall  lofe  thereby. 
Ufurpation  now  gains  no  right  to  the  ufurper,  with  regard  to 
any  future  avoidance,  but  only  to  the  prcfent  vacancy :  it 

e  F.  N.  B.  3a        .  f  Ibid.  36.  i  1  luil.  357, 
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eannet  indeed  be  remedied  after  fix  months  are  paft ;  but> 
during  thofe  fix  months,  it  is  only  a  fpecies  of  difturbancc. 

Disturbers  of  a  right  of  advovfon  may  therefore  be 
thcfe  three  perfons ;  the  pfcudo-patron,  his  clerk,  and  the 
ordinary :  the  pretended  patron,  by  prefenting  to  a  chdrch 
to  which  he  has  no  right,  and  thereby  making  it  litigious  or 
difputable ;  the  clerk,  by  demanding  or  obtaining  inftimtioni 
which  tends  to  and  promotes  the  fame  inconvenience  ;  and  [  245  1 
the  ordinary,  by  refufing  to  admit  the  real  patron's  clerk,  or 
admitting  the  clerk  of  the  pretender.  Thefe  difturbances  are 
vexatious  and  injurious  to  him  who  hath  the  right :  and  there- 
fore, if  he  be  not  wanting  to  himfelf,  the  law  (befidcs  the  writ 
of  righ  ofadvpiv/orif  which  is  a  final  and  conclufive  remedy) 
hath  given  him  two  inferior  poflcflbry  actions  for  his  relief  j 
an  a  (life  o(  darrein  prefentmfnti  and  a  writ  of  quare  ifnpe'dit  ^ 
in  which  the  patron  is  always  the  plaintiff,  and  not  the  clerk. 
For  the  law  fuppofes  the  injury  to  be  offered  to  him  only,  by 
obftru£ling  or  refufing  the  admiffion  of  hiMiominee ;  and  not 
to  the  clerk,  who  hath  no  right  in  him  till  inllitution,  and  of 
courfe  can  fuffer  no  injury. 

I.  An  aflifc  of  darrein  prefentmcntj  or  laft  prefentation^ 
lies  when  a  man,  or  his  anccdors,  under  whom  he  claims^ 
have  prcfcnted  a  clerk  to  a  benefice,  who  is  inilituteil  \  and 
afterwards  upon  the  next  avoidance  a  ftrangcr  prefents  » 
clerk,  and  thereby  didurbs  him  that  is  the  real  patron.  lit 
which  cafe  the  patron  (hall  have  this  writ  ^  directed  to  the 
Iheriff  to  fi^mmon  an  affife  or  jury,  to  inquire  who  was  thcr 
laft  patron  that  prefented  to  the  church  now  vacant,  of  whick 
the  plaintiff  complains  that  he  is  deforced  by  the  defendant  r 
and,  according  as  the'aflife  determines  that  qucftion,  %  writ 
Oiall  iffue  to  tlie  bifliop ;  to  inilitute  the  clerk  of  that  patron^ 
lit  whofe  favour  the  determination  is  made,  and  aifo  to  give 
damages,  in  purfuance  of  ftatute  Weftm.  2.  13  Edw.  I.  c.  5. 
This  queftion^  it  is  to  be  obferved,  wa9>  before  the  ftatutr 
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7  Ann.  before-mentioned^  entirely  concIufivCi  as  between  the 
patron  or  his  heirs  and  a  ftrangcr :  for,  till  then,  the  full 
pofTeflion  of  the  advowfon  was  in  him  who  prefented  laft  and 
his  heirs :  unlefs,  fince  that  prefentatxon,  the  clerk  had  been 
evicted  within  fix  months,  or  the  rightful  patron  had  recorer-* 
ed  the  advowfon  in  a  writ  of  right }  which  is  a  title  fuperior 
to  all  others.  But  that  ftatute  having  given  a  right  to  any 
perfoii  to  bring  a  quart  impedit,  and  to  recover  (if  his  title  be 
f  ^46  ]  good)  notwithftanding  the  laft  prefentation,  by  whomfoever 
made ;  aflifes  of  darrein  prefenimetity  now  not  being  in  any 
wife  conclufive,  have  beeen  totally  difafed,  as  indeed  they 
began  to  be  before ;  a  qtuire  impedit  being  a  more  general, 
and  therefore  a  more  ufual  zQ\on.  For  the  affife  of  damin 
prefentment  lies  only  where  a  man  has  an  advowfon  by  de- 
fcent  from  his  anceftors ;  but  the  writ  of  qttare  impedit  Is 
equally  remediable  whether  a  man  claims  title  by  defcent  or 
by  purchafe^ 

2.  I  PROCEED  Vherefore,  fecondly,  to  inquire  into  the 
nature  '^  of  a  writ  of  quare  impedit^  now  the  only  a£lion  ufcd 
in  cafe  of  the  difturbance  of  patronage :  and  fhall  firft  premife 
die  ufual  proceedings  previous  to  the  bringing  of  the  writ* 

Upon  the  vacancy*  of  a  living  the  patron,  we  know,  is 
bound  to  prefent  within  fix  calendar  months  >,  otherwife  it 
will  lapfe  to  the  bifhop.  But  if  the  prefentation  be  made 
within  that  time,  the  bifhop  is  boupd  to  admit  and  inftitvte 
the  clerk,  if  found  fufficient  ^ ;  unlefs  the  church  be  full^ 
or  there  be  notice  of  any  litigation.  For  if  any  oppofition  be 
intended,  it  is  ufual  for  each  party  to  enter  a  caveat  with  the 
bifliop^  to  prevent  his  inftitution  of  his  antagonift's  clerk. 
An  inftitution  after  a  caveat  entered  is  void  by  the  ecclefiafti- 
cal  law " ;  but  this  the  temporal  courts  pay  no  regard  to^ 
and  look  upon  a  caveat  as  a  mere  nullity  ^  But  if  two  pro^ 
icntations  be  offered  to  the  bithop  upon  the  fame  avoidance^ 

tilnft.  35$.  ■  See  book.  I.  ck  II. 

k  See  Bofwcil's  cjfe.     6  Rep.  48.  *>  i  Burn.  207. 
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the  chttrcli  is  ihtt  faid  to  become  titigmu ;  ixA^  if  Nothing 
farther  be  done,  the  biibop  may  fufpend  the  adiniflion  of 
either,  and  fuficr  a.lapfe  to  incur,  itct  if  the  patron  or  clerk 
on  cither  fide  requeft  him  to  award  a  jus  patrotuftus,.  he  is 
bound  to  do  it*  Ajut  patronatus  is  a  commiflion  from  the 
bifhop,  diredcd  ufually  to  his  chancellor  and  others  of  comr 
petent  learning :  who  are  to  fummon  a  jury  of  fix  clergymen 
and  fix  hymen,  to  inquire  into  and  examine  who  is  the  ii 

rightful  patron  ^  ;  and  if,  upon  fuch  inquiry  made  and  certU  [  247  3 
ficate  thereof  returned  by  the  commiffioners,  he  admits  and 
inftitutes  the  clerk  of  that  patron  whom  they  return  as  the 
true  one,  the  bi(hop  fecures  himfelf  at  all  events  from  being 
a  difturber,  whatever  proceedings  may  be  had  afterwards  ia 
the  temporal  courts. 

% 

K 

The  elcrk  refufed  by  the  bifhop  may  alfo  have  a  remedy  . 
againft  him  in  the  fpiritual  court,  denominated  a  dtspUx  fM^ 
rda  *i :  which,  is  %  complaint  in  the  nature  of  an  appeal  from 
the  ordinary  to  his  next  immediate  fuperior ;  as  from  a  bifliop 
to  the  archbiChop,  or  from  an  arcbbifliop  to  the  delegates : 
and  if  the  fuperior  court  adjudges  the  caufe  of  refufid  to  be 
Infufficient,  it  will  grant  inftitutipn  to  the  appellant* 

Thus  far  matters  may  go  on  in  the  mere  ecclefiaftical 
courfe }  but  in  contefted  prefentations  they  feldom  go  fo  far : 
for,  upon  the  firfl:  delay  or  refusal  of  the  bifliop  to  admit  his 
clerk,  the  patron  ufuaUy  brings  his  writ  of  quare  impe£t 
againft  the  biihop,  for  the  temporal  injury  done  to  his  pro-  . 
perty,  in  difturbing  him  in  his  prefentation.  And,  if  the 
delay  arifes  from  the  Ufiiop  alone,  as  upon  pretence  of  inca- 
pacity, or  the  like,  then  he  only  is  named  in  the  writ}  but 
if  there  be  anodier  prefentation  fet  up,  then  the  pretended 
patron  and  his  clerk  are  alfo  joined  in  the  adlion  \  or  it  may 
be  brought  againft  the  patron  and  clerk,  leaving  out  the  bi^ 
fliop ;  or  againft  the  patron  only.  But  it  is  moft  advifeable 
to  bring  it  againft  all  three :  for  if  the  biihop  be  left  out^  and 

r  I  Bain.  16, 17.  \Uii.xi%, 
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jhe  fuit  be  not  determined^  till  the  fix  months  arc  paft,  iht 
^ifhop,  is  entitled  to  prcfenfby  lapfc }  for  he  is  not  party  to 
"the  fuit ' :  but,  if  he  be  named,  no  lapfc  caif  pofliblj  aecmt 
till  the  right  is  determined.  If  the  patron  be  left  out,  and  th& 
^vrit  be  brought  only  againft  the  bi'lhop  and  the  derk,  the 
Tuit  Is  of  ho  effeft,  and  the  writ  (hall  abate  • ;  for  the  right 
of  tlic  patron  is  the  principal  queftion  in  the  caufe  *.  If  the 
f  ^48  ]  cfcrt  be  left  out,  and  has  received  inftitution  before  the  adion 
brought  (as  is  fometimes  the  cafe)  the  patron  by  this  fuit  may 
recover  his  right  of  patronage,  but  not  the  prcfcnt  torn ;  for 
te  cannot  have  judgment  to  remove  the  clerk,  unlefs  he  be 
made  a  defendant,  and  party  to  the  fuit,  to  hear  what  he  can 
Allege  againft  it.  For  whtch  reafon  it  is  the  fafer  way  to  in- 
fert  all  three  in  the  writ*  .... 

THE  writ  of  qttarc  impfdrt^  commands  the  difturbers,  the 
bifhop,  the  pfeudo-patrbn,  and  Ins  clerk,  to  permit  the  plaintiff 
to  prefent  a  prc^r  perfon  (witfaoot  fpecifying  the  particular 
clerk)  to  fuch  a  vacant  church,  which  periainffto  his  patroi> 
age ;  and  which  the  defendants,  as  he-alleges^  do  obftruA ; 
and  unlefs  they  fo  do,  then  that  they  appear  in  court  to  fbew 
the  reafon  >diy  they  hinder  him* 

Immedia'telt  on  the  fnisg  out  of  the  qmare  imfe£t^  if 
the  phintifF  fufpe£^s  that  the  bifliop  wiU  admit  the  defeniK> 
ant's  or  any  other  clerk,  pending  the  fuit,  he  may  have  a 
prohibitory  writ,  called  a  ne  admittai'^^  which  recites  th^ 
contention  begun  in  the  king*s  courts,  and  forbids  the  bifliop 
to  admit  any  clerk  whatfoever  till  fuch  contention  be  deter«> 
mined.  And  if  the  bifliop  doth,  after  the  receipt  of  this 
Vrit,  admit  any  perfon,  even  though  the  patron's  rigfct  may 
have  been  found  in  1^  jure  patrmatus^  then  the  plaintiir,  after 
)ie  has  obtained  judgment  in  the  quare  imptditf  may  remore 
the  ixibumbent,  if  the  clerk  of  a  ftranger,  by  writ  €ff  /are 
facias ' :  and  fliall  hate  a  fpecial  a£iion  againft  ihe  biffaop^ 

f  Cro.  Jac.  9  J.  «  F.  N.  B.  31, 
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Called  a  quart  ineitmbravit g  to  recover  the  prefentation,  and 
^lf6  fatisfn^lion  in  damages  fot  the  injury  done  him  by  in- 
Citmber;ng  the  church  with  a  clerk,  pending  the  fuit,  atid 
after  the  ne  admiitas  received  ^.  But  if  the  biihop  has  in- 
cumbered the  church  by  inftituting  the  clerk,  before  the  m 
aimittas  ifiucd,  no  quart  tncumlravit  lies;  for  the  bi&op 
liath  Ho  legal  notice^  till  the  writ  of  nt  aifmttas  is  fenred  upon 
Kim.  The  patron  is  therefore  left  to  his  quart  imptdit  mere*  C  ^49  3 
ly ;  which,  as  was  before  obferved,  now  lies  (fince  the  ftatute 
Of  Weftm.  2.)  as  well  upon  a  recent  ufurpation  within  fix 
months  paft,  as  upon  a  diftorbance  without  any  usurpation 
had» 

• 

In  die  proceedings  upon  a  quart  in^dk^  the  plainti^ 
muft  fet  out  his  title  at  length,  and  prove  at  leaft  one  pre- 
ientation  in  himfelf,  his  anceftors,  or  thofe  under  whom  he 
claims ;  for  he  mufl  recover  by  the  ftrength  of  his  own 
right,  and  not  by  the  weaknefs  of  the  defendant's  * :  and  he 
muft  alfo  fhew  a  dlfturbance  before  the  a£lion  brought  *• 
Upon  this  the  bifliop  and  the  clerk  ufaaily  difclaim  all  title  : 
iave  only,  the  one  as  ordinary,  to  acimit  And  inftitute  ;  and 
the  other  as  prefentee  of  the  patron,  who  is  left  to  defend  his 
own  right.  And,  upon  failure  of  the  plaintiffin  making  out 
his  own  title,  the  defendant  is  put  upon  the  prOof  of  hiS)  in 
order  to  obtain  judgment  for  himfelf,  if  needful.  But  if  the 
right  be  found  for  the  plainti£F,  on  the  trial,  three  farther 
points  are  alfo  to  be  inq  uired :  i  •  If  the  church  be  full  \  and^ 
if  full,  then  of  whofe  prefentation  x  for  if  it  be  of  the  de^ 
lendant's  prefentation,  then  the  clerk  is  reoioveable  by  writ 
brought  in  due  time.  a.  Of  what  value  the  living  is :  apd 
this  in  order  to  aflefs  the  damages  which  are  direfted  to  be 
given  by  the  ftatute  of  Weftm.  1.  3.  In  cafe  of  plcnarty  upon 
an  ufurpation,  whether  fix  calendar  ^  months  have  pafled 
•between  the  avoidance  and  the  time  of  bringing  the  adion; 
lor  then  it  would  not  be  within  the  ftatute,  which  permits  an 
ufurpation  to  be  devefted  by  a  quart  im^dit,  brQUghl  v^0 
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Umpus  femeftre.  So  that  plenarty  is  (till  a  fufficienf  b9ft  in  ai% 
action  of  quare  im^dit^  brought  above  fix  months  after  the 
racancy  happens ;  as  it  was  univerfally  by  the  common  law^ 
however  early  the  aflion  was  commenced. 

If  it  be  found  that  the  plaintiff  hath  the  right,  and  hatli 
commenced  his  a£tion  in  due  time,  then  he  (hall  have  judg- 
f  259  ]  mcnt  to  recover  the  prcfcntation  ;  and,  if  the  church  be  full 
by  inftitution  of  any  clerk,  to  remove  him ;  unlefs  it  were 
filled  pendente  lite  by  lapfe  to  the  ordinary,  he  not  bcteg  party 
to  the  fuit ;  in  which  cafe  the  plaintiff  lofes  his  prefentatioa 
pro  hac  vice,  but  (liall  recover  two  years*  full  value  of  thcr 
church  from  the  defendant  the  pretended  patron,  as  a  fatif- 
faflion  for  the  turn  loft  by  his  difturbance  :  or,  in  cafe  of  in* 
folvency,  the  defendant  (hall  be  imprifoned  for  two  years  S 
But  if  the  church  remains  ftill  void  at  the  end  of  the  fuit^ 
then  whichever  party  the  prefentation  is  found  to  belong  to, 
whether  plaintiff  or  defendant,  (hall  have  a  writ  direfted  to 
the  bi(hop  ad  admittendum  clericum  ••,  reciting  the  judgment 
of  the  court,  and  ordering  htm  to  admit  and  xnftitute  the  clerk 
of  the  prevailing  party ;  and,  if  upon  this  order  he  docs  not 
admit  him,  tlie  patron  may  fue  the  bifliop  in  a  writ  of  quare 
non  admsftt  %  and  recover  ample  fatisfaftion  in  damages. 

Besides  thefe  pofleflbry  adtons,  there  may  be  alfo  had  (at 
hath  before  been  incidentally  mentioned)  a  writ  of  right  of 
advowfon^  which  refembles  other  writs  of  right :  the  only 
«liftingui(hing  advantage  now  attending  it,  being,  that  it  i$ 
more  conclufive  than  a  quare  impedit :  fince  to  an  a£lion  of 
fuare  itnpedit  a  recovery  had  in  a  writ  of  right  may  be  pleaded 
in  bar. 

Thbrb  is  no  limitation  with  regard  to  the  time  within 
iHrhich  ^ny  actions  toucliing  advowfons  are  to  be  brought  \  at 
Jeaft  none  later  than  the  times  of  Richard  I  and  Henry  III : 
for  by  ftatute  1  Mar.  ft.  2.  c.  5.  the  ftatute  of  limitations, 
iga  Hen.  VIII.  c.  2.  is  declared  not  to  extend  to  any  writ  o£ 

*'■  Snt.  Weftm.  2.   13  £i2w«  L  c.  5.  §  3.      <  Ihid,  47. 
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tight  of  advowfon,  quare  impedit^  or  affife  of  daftrih prefent* 
fMfii^  or  jus  patronatus.  And  this  upon  very  good  reafon  \ 
becaufe  it  may  very  eafily  happen  that  the  title  to  an  advowfoxi 
may  not  come  in  queftion,  nor  the  right  have  opportunity  to 
be  tried,  within  (ixty  years ;  which  is  the  longed  period  of 
limitation  afligned  by  the  (latute  of  Henry  VIII,  For  fir 
Edward  Coke  ^  tells  us,  that  there  was  a  parfon  of  one  of  his  '  r . : 
churches,  that  had  been  incumbent  there  above  fifty  years  ;  [  25 1  j 
nor  are  inftances  wanting  wherein  two  fucccffive  incumbents 
have  continued  for  upwards  of  a  hundred  years'.  Had 
therefore  the  laft  of  thefe  incumbents  been  the  clerk  of  a 
ufurper,  or  had  been  ptefented  by  lapfe,  it  would  have  been 
necefTary  and  unavoidable  for  the  patron,  in  cafe  of  a  difpvte-^ 
to  have  recurred  back  above  a  century  \  in  order  to  have  fhewn 
a  clear  title  and  feifm  by  prefentation  and  admiflion  of  the 
prior  incumbent.  But  though,  for  thefe  reafons,  a  limitation 
is  highly  improper  with  refpedi  only  to  the  length  of  time  \ 
yet,  as  the  title  of  advowfbns  is,  for  want  of  fome  limitation 
rendered  more  precarious  than  that  of  any  other  hereditament, 
(eipeoially  fince  the  ftatute  of  queen  Anne  hath  allowed  pof* 
feifory  a£lions  to  be  brought  upon  any  prior  prefentation, 
however  diflant)  it  might  not  perhaps  be  amifsif  a  limitation 
were  eftabliftied  with  refpeft  to  the  number  of  avoidances;  or, 
rather,  if  a  limitation  were  compounded  of  the  length  of  time 
and  the  number  of  avoidances  together :  for  inftance,  if  no 
feifin  were  admitted  to  be  alleged  in  any  of  thefe  writs  of 
patronage,  after  fixty  years  and  three  avoidances  were  paft. 

In  a  writ  of  quareJmpedity  which  is  almoft  the  only, real 
af^ion  that  remains  in  oommon  ufe,  and  alfo  in  the  alBfe  of 
darrein  prefentment^  and  writ  of  right,  the  patron  only,  and 
not  the  clerk,  is  allowed  to  fue  the  difturber.  B^t,  by  vir- 
tue of  fevcral  afts  of. parliament^,  there  is  one  fpecies  of 
prefent;(tions,  in  which  a  remedy,  to  be  fued  in  the  temporal 

filnft.  ii$.  the  latter  in  1700,  and  died  la  17 5 1. 

%  Two  fvcceill^va  incumWnM  of  tlie>         k  Stat.  3  Jac,.  U   c  5.  I  W.  A  M. 

ttOtoxy  of  Chelifield  cum  Farnboroagh  c.  a6.  la  Ana*  ft,  l*  c.  14.    i)  Ceo. 
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courts^  18  put  into  the  hands  of  the  clerks  prefented,  as  wel) 
as  of  the  owners  of  the  advowfon.  I  m<^an  the  prefentation 
to  foch  benefices  as  belong  to  Roman  catholic  patrons ;  whicb^ 
according  to  their  feveral  counties,  are  veiled  in  and  fecured 
to  the  two  univerfities  of  this  kingdom.  And  particularly 
hj  the  (latute  of  12  Ann.  ft  2.  c.  14.  $  4.  a  new  method  of 
r  2C2  1  proceeding  is  provided  \  vis.  that,  befides  the  writs  of  quare 
impedit^  which  the  univerfities  as  patrons  are  entitled  to 
bring,  they,  or  their  clerks,  may  be  at  liberty  to  file  a  bill 
in  equity  againft  any  perfoii  prefenting  to  fuch  livings,  and 
difturbing  their  right  of  patronage,  or  his  cejiuy  que  truft^  or 
any  other  perfon  whom  they  have  caufe  to  fufpedt  \  in  order 
to  compel  a  difcovery  of  any  fecret  trufts,  for  the  benefit  of 
papifts,  in  evafion  of  thofe  laws  whereby  this  right  of  advow* 
fon  is  vefted  in  thofe  learned  bodies ;  and  alfo'  (by  the  ftatute 
XI  Geo.  II.  c.  17.)  to  compel  a  difcovery  whether  any  grant 
or  conveyance,  faid  to  be  made  of  fuch  advowfon,  were  made 
^onafiii  to  a  proteftant  p\irchafor,  for  the  benefit  of  protef- 
tants,  and  for  a  full  confideration  \  without  which  requifites 
everyfuch  grant  and  conveyance  of  any  advowfon  or  avoidance 
is  abfolutely  null  and  void*  This  is  a  particular  law,  and 
calculated  fpr  a  particular  purpofe :  but  in  no  inftance  but 
this  does  the  common  law  permit  the  clerkhimfelf  to  interfere 
in  recovering  a  prefentation,  of  which  he  is  afterwards  to 
have  the  adyants^ge.  For  befldes  that  he  has  (as  was  before 
obfcrved)  no  temporal  fight  in  him  till  after  inftitution  and 
indu£lion  \  and  as  he  therefor^  can  fuflfer  no  wrong,  is  con- 
fequently  entitled  to  no  remedy  \  this  exclufion  of  the  clerk 
ifrom  being  plaintiff  fecms  alfo  to  arife  frg^n  the  very  great 
honour  and  regard  which  the  law  pays  to  his  facred  funflion, 
Fpr  it  looks  upon  the  cure  of  fouls  as  toq  arduous  and  im- 
portant ^  taflc  to  be  eagerly  fought  for  by  any  fenous  clergy* 
man  ;  and  therefore  will  not  permit  him  to  contend  openly 
at  law  for  a  charge  apd  \x^^^  which  it  p^fumes  hc  undet« 
'takes  with  diffidence. 

But  when  the  clerk  is  in  fi^ll  poflefEon  of  the  b^nefice^ 
the  law  gives  him  th^  fape  pofleflbry  remedies  to  recover 
his  glcbf  ^  his  repts,  his  tithes,  and  other  ecclefiallical  dues, 
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hj  vrrit  of  entry,  «flife»  cje£lment,  debt,  or  trefpafs,  (as 
the  cafe  may  happen)  which  it  furiiiihes  to  the  owners 
of  lay  property^  Yet  he  (hall  not  have  a  writ  of  right,  nor 
fuch  other  fimilar  writs  as  are  grounded  upon  the  mere 
right ;  bccaufe  he  hath  not  in  him  the  entire  fee  and  right  ^: 
but  he  is  entitled  to  a  fpecial  remedy  called  a  writ  of  /uns 
utram^  which  is  fometimcs  ftiled  the  parfon's  writ  of  right  ^^ 
being  the  highcft  writ  which  he  can  have '.  This  lies  for  a  [  253  3 
parfon  or  a  prebendary  at  common  law,  and  for  a  vicar  by 
ftatute  14  Edw.  III.  c.  17.  and  is  in  the  nature  Qf  an  alBfe,  to 
inquire  whether  the  tenements  in  queflion  are  frankalmoign 
belonging  to  the  church  of  the  demandant,  or  elfe  the  lay  fee 
of  the  tenant ".  And  thereby  the  demandant  may  recover 
lands  and  tenements,  belonging  to  the  church,  which  were 
aliened  by  the  predeccflbr ;  or  of  whjch  he  wa§  diflcifed  j  or 
which  were  recovered  againft  him  by  verdift,  confellioni,  or 
default,  without  praying  in  aid  of  tli^  patron  and  ordinary  \ 
or  on  whithany  person  ha5  intruded  fincjc  the  predeccflbr's 
death  \  But  fince  the  rcftraining  {latut<  of  13  Eljz.  c.  lo^ 
whereby  the  alienation  of  the  predectrflbr,  or  a  recovery  fuf- 
fered  by  him  of  the  lands  of  the  church,  is  declared  to  be  ab^. 
folutely  void,  this  remedy  is  of  very  little  ufe,  iinkfs  where  the 
parfon  hiqifetf  has  been  deforced  for  more  than  twenty 
years** J  for  the  fucceflbr  at' any  competent  time  after  hij^ 
accei&on  to  the  benefice,  may  enter,  or  bring  an  cjeftment. 

*  F,  N.  B,  49.  ■  Regiftr.  ja. 

k  Pooth.  HI.  n  F.  N.  B.  4S,  49. 
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CHAPTER     THE     SEVENTEENTH, 

OF     INJURIES     PROCEEDING     FROM,^ 
OR    AFFECTING,    TH?    CROWN. 


HAVINQ  in  the  nine  preceding  chapters  confidered  the 
injuries,  or  private  wrongs,  that  may  be  offered  by  one 
fabje£|  to  another,  all  of  which  are  redrefied  by  the  command 
and  authority  of  the  king,  fignified  by  his  original  writs  re- 
turnable in  his  feveral  courts  of  juftice,  which  thence  derive 
a  jurifdi£^ion  of  examining  and  determining  the  complaint ; 
I  proceed  now  to  inquire  into  the  mode  of  redrefling  thofe 
injuries  to  which  the  cro^n  itfelf  is  a  party :  which  injuries 
are  either  where  the  crow^i  is  the  aggreflbr,  and  ^hich  there- 
fore cantfot  without  a  folecifm  admit  of  the  fame  kind  of 
remedy* i  or  elfe  is  the  fufFerer,  and  which  then  ar,e  ufually 
remedied  by  peculiar  forms  of  procefs,  appropriated  to  the 
royal  prerogative*  In  treating  therefore  of  thefe,  we  wil| 
confider  iirft,  the  manner  of  redrefling  thofe  wrongs  or  in- 
juries which  a  fubjefl  may  fuffer  from  the  crown,  and  thei^ 
of  redreffing  thofe  which  the  crown  may  receive  from  ^ 
fttbje£l. 

I.  That  the  king  can  do  no  wrong,  is  a  neceflary  and 
fundamental  principle  of  the  Englifh  conflitution  :  meaning 
only,  as  has  formerly  been  obferved  ^,  that,  in  the  Hrft  place, 
whatever  may  be  amifs  in  the  conduS  of  public  affairs  is  not 

*  Bto.  jfhr,  t0p€titm,\%,  t.frwggtiv^  a.    ^  Book  I.  ch.  7.  pag*  243— 146. 
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cfaargeabte  perfbnally  on  the  king ;  nor  is  he,  but  his  mimfter8» 
accountable  for  it  to  the  people:  and,  fecondly,  that  thepre^ 
rogatiye  of  the  crown  extends  not  to  do  any  injury ;  for, 
being  created  for  the  benefit  of  the  people,  it  cannot  be  eif^ 
crted  to  their  prejudice  «.  Whrnf  ver  therefore  it  happens, 
that,  by  mifinformation  or  inadvertence,  the  crown  hath  beea 
induced  to  invade  the  private  rights  of  any  of  it*s  fubje&s, 
tiiough  no  action  will  lie  againft  the  fovcreign  <*,  (for  who 
(hall  command  the  king*?)  yet  the  law  hath  furni(hed  the 
fubje£l  with  a  deq^nt  and  refpeftful  mode  of  removing  that 
invafion,  by  informing  the  king  of  the  true  ftate  of  the  matter 
in  difpute :  and,  as  it  prefumes  that  to  know  g^ any  injury  and 
to  redre/s  it  are  infeparabk  in  the  royal  bread,  it  then  ifiues  as 
of  courfe  in  the  king's  own  name,  his  orders  to  his  judges  to 
4o  juftice  to  the  party  aggrieved. 

The  diftance  between  the  fovercign  and  his  fubjefts  is  fuch,' 
that  it  rarely  can  happen  that  znj  per/onal  injury  can  imme- 
diately and  direftly  proceed  from  the  prince  to  any  private 
man  :  and,  as  it  can  fo  feldom  happen,  the  law  in  decency 
fuppofes  that  it  i^ever  will  or  can  happen  at  all ;  becaufe  it 
feels  itfelf  incapable  of  furnifhing  any  adequate  remedy, 
without  infringing  the  dignity  and  deftroying  the  fovereignty 
of  the  royal  perfon,  by  fctting  up  fomc  fupcrior  power  with* 
authority  to  call  him  to  account.  The  inconveniency  there- 
fore of  a  mifchief  that  is  barely  pofllble,  is  (as  Mr.  Locke  has 
obferved  ^)  well  recompenfed  by  the  peace  of  the  public  and 
fccurity  of  the  government,  in  the  perfon  of  the  chief  magi- 
ftrate  being  fet  out  of  the  reach  of  coercion.  But  injuries  to 
the  rights  ot  property  can  fcarcely  be  committed  by  the  crown 
without  the  intervention  of  it's  officers ;  for  whom  the  law 
in  matters  of  right  entertains  no  refpeft  or  delicacy,  but 
furnilhes  various  methods  of  dete£ling  the  errors  or  mifcon- 
du£l  of  thofe  agents,  by  whom  the  king  has  been  deceived^ 
and  induced  to  do  4  temporary  injuftice. 

c  Plowd.  4S7.  e  Finch.  L.  S]. 
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TiTK  icommon  la\^  methods  of  obtaining  pofieflion  or  re- 
ftitiuion  from  the  crown^  of  either  real  or  perfonal  property, 
are,  i.  By  fttition  di  droity  or  petition  of  riglvt>  which  is  faid 
to  owe  it's  original  to  king  Edward  the  firft  c*  2.  By  nmflrans 
it  droit, ^  manifeilation  or  plea  of  right :  both  of  which  may  be 
prefeired  or  profecuted  either  in  the  chancery  or  exchequer  ^* 
The  former  is  of  ufe,  where  the  king  is  in  full  pofTcflion  of 
any  hereditaments  or  chattels,  and  the  petitioner  fuggefts  fuch 
a  right  as  controverts  the  title  of  the  crown,  grounded  on 
£a£ls  difclofed  in  the  petition  itfelf ;  in  which  cafe  he  mud  be 
careful  to  ftate  truly  the  whole  title  of  the  crown,  otherwife 
the  petition  (hall  abate':  and  then,  upon  this  anfwer  being 
endorfed  or  underwritten  by  the  king,  foit  dmtfait  a/fartU^ 
(let  right  be  dose  to  the  party  J)  a  commiiEon  fhall  iiTue 
to  inquire  of  the  truth  of  tbi^  fuggeftion  ^ ;  after  the  return 
of  which)  the  king's  attorney  is  at  liberty  to  plead  in  bar  ^ 
and  the  merits  fliall  be  determined  upon  ifliie  or  dfimurrev, 
as  in  fuits  between  fubje£l  and  fubje£fc.  Thus,  if  a  difleifor 
of  lands,  which  are  holden  of  the  crown,  dies  feifed  with* 
out  any  heir,  whereby  the  king  is  prima  facie  entitled  to  the 
lands,  and  the  pofleflion  is  caft  on  him  either  by  inqueft  of 
office,  or  by  a£l  of  law  without  any  office  found  \  now  the 
diflelfce  ihall  have  remedy  by  petition  of  right,  fuggpfting 
the  title  of  the  crown,  and  his  own  fuperior  right  before  the 
diiTeifin  made'.  But  where  the  right  of  the  party,  as  well  as 
tjie  right  of  the  crown,  appears  upon  record,  there  the  party 
ihall  have  monflram  de  droits  which  is  putting  in  a  claim  of 
right  grounded  on  fa£ls  already  acknowleged  and  edablifh- 
ed,  and  praying  the  judgment  of  the  court,  whether  upon 
thofe  hCts  the  king  or  the  fubje£l  hath  the  right.  As  if,  in 
the  cafe  before  fuppofed,  the  whole  fpecial  matter  is  found 
by  an  inqueft  of  office,  (as  well  the  difleifin,  as  the  dying 
without  any  heir)  the  party  grieved  (hall  have  movjlrans  de 
droit  at  the  common  law  ^i  But  as  this  feldom  happens,  and 

f  Bro.^r.  t.  prtrog,  2  Fit*.  Ahr,        j  St^f.  Tr.  vi-.  134. 
t*  error.  S.  ^  Skin.  6o8»     Raft.  Entr.  ^di, 
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the  remedy  hy petition  was  e^^trcmely  tedious  .and  cxpepfive, 
that  by  monftrans  was  much  enlarged  and  rendered  almoft 
.univerfal  by  feyeraJ  ftatutes,  particularly  36  Edw.  III.  c.  13. 
and  2  &  3  Edw.  VI.  c.  8*  which  alfo  allow  inquifltions  of 
office  to  be  travcrfe  J  or  denied,  wherever  the  right  of  a  fub» 
jeft  is  conceVned,  except  in  a  very  few  cafes  ■.  Thefc  pror 
ceedh'gs  are  had  in  the  petty  bag  office  in  the  court  of  chnn- 
leery !  and,  if  upon  either  of  them  the  right  b^  determined 
;igainft  the  crown,  the  judgment  is,  quod  manus  domini  regis 
amoveantur  et  pojfejfio  rtJHiuatur  petenti^  fah*o  jure  domitd 
regis ' ;  which  lail  claufe  is  always  added  to  Judgments  againft 
t^  e  king  %  to  whom  no  laches  is  ever  imputed,  and  whoiie 
Tight  (till  fome  late  ftatutes^i)  was  never  defeated  byany^ 
Jiniitarion  or  length  of  time.  And  by  fuch  judgment  the 
crou  n  is  inftantlyour  of  poiTeffion'  ;  fo  that  there  needs  pot 
the  indecent  interpofition  of  his  own  officers  to  transfer  the 
feifm  from  the  king  to  the  party  aggrieved. 

II.  The  methods  of  redreffing  fuch  injuries  as  the  crowft 
inay  receive  from  the  fubjeck  are^ 

I.  By  fuch  ufual  common  law  a£lions,  as  are  conHftent 
with  the  royal  prerogative  and  dignity.  As  therefore  the  king, 
by  reafon  of  his  legal  ubiquity,  cannot  be  dilfcifed  or  difpof* 
fefled  of  any  real  property  which  is  once  vefted  in  him,  he 
can  maintain  no  adion  which  fuppofes  a  difpofleffion  of  the 
plaintiff;  fuch  as  an  affife  or  an  eje£lment  * :  but  he  mayhring 
a  fuare  impedit  *,  which  always  fuppofes  the  complainant  to  be 
feifed  or  poiTelTed  of  the  ad  vo  wfon :  and  he  may  profecute  this 
writ,  like  every  other  by  him  brought,  as  well  in  the  king's 
bench  "  as  the  common  pleas,  or  in  whatever  cour^  he  pleafes. 
So  too,  he  may  bring  an  a£tion  of  trefpafs  for  taking  away  his 
goods ;  but  fuch  actions  are  not  ufual  (though  in  ftriflnefs 
maintainable)  for  breaking  his  clofe,  or  other  injury  done 
upon  his  foil  or  poileffion  ^.    It  would  be  equally  tedious 

•  Skiji.  6o8.  •  Bro  Al^r,  g,  frerogativt*  $9. 

*  s  Inft.  695.   Rail.  Entr.463.  <  F.  N.  B.  %%, 
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and  idifficulti  to  run  through  ercrj  minute  diftiu^lton  that 
might  be  gleaned  from  our  antient  books  with  regard  to  thii 
matter ;  nor  is  it  in  any  degree  neceflaryi  as  much  eaGet 
and  more  efkCtuzl  remedies  are  ufually  obtained  by  fuch 
prerogative  modes  of  procefs,  as  are  peculiarly  confined  to 
the  crown. 

2.  Such  is  that  of  inquifition  or  in^fi  rf  offlte :  which  ii 
an  inquiry  made  by  the  king's  officer,  his  iheriiFi  coroner, 
or  efcheator,  virtute  officii^  or  by  writ  to  them  fent  for  that 
purpofci  or  by  commiflioners  fpecially  appointed,  concerning 
any  matter  that  entitles  the  king  to  the  pofleflion  of  lands  or 
tenements,  goods  or  chattels'.    This  is  done  by  a  jury  of 
no  determinate  number;  being  either  twelve,  or  lefs,  or 
more.     As,  to  inquire,  whether  the  king's  tenant  for  life 
died  fcifed,  whereby  the  reverfion  accrues  to  the  king :  whe- 
ther A,  who  held  immediately  of  the  crown,  died  without 
heirs  \  in  which  cafe  the  lands  belong  to  the  king  by  efcheat : 
'whether  B  be  attainted  of  treafon  \  whereby  his  eftate  is  for- 
feited to  the  crown :  whether  C,  who  has  purchafed  lands, 
Jbe  an  alien ;  which  is  another  caufe  of  forfeiture  :  whether 
D  be  an  idiot  a  nativitatti  and  therefore,  together  with  his 
lands,  appertains  to  the  cuftody  of  the  king :  and  other  quef- 
tlons  of  like  import,  concerning  both  the  circumftances  of 
the  tenant,  and  the  value  or  identity  of  the  lands.    Thcfe 
inqueils  of  office  were  more  frequently  in  practice  than  at 
prefent,   during  the  continuance  of  the  military  tenures 
amongll  us :  when,  upon  the  death  of  every  one  of  the 
king's  tenants,  an  inqueft  of  office  was  held,  called  an  //»- 
quifttiopofi  mortem^  to  inquire  of  what  lands  he  died  feifcd, 
who  was  his  heir,  and  of  what  age,  in  order  to  entitle  the 
king  to  his  marriage,  wardfliip,  relief,  prinier-feifin^  or  other 
advantages,  as  the  circumftances  of  the  cafe  might  turn  out. 
To  fuperintend  and  regulate  thefe  inquiries  the  court  of  wards 
and  liveries  was  inftituted  by  ftatute  32  Hen.  VIII.  c.  46. 
which  was  aboliflied  at  the  reftoration  of  king  Charles  the 
fecond,  together  with  the  oppreffivc  tenures  upon  which  it 
was  founded, 

s  TiDch.  Ih  3139  4»  5t  * 
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With  regard  to  otho:  matters,  the  inqoefts  of  office  ftill 
reniain  in  force,  and  are  taken  upon  proper  occalions ;  bein^ 
extended  not  only  to  lands,  but  alfo  to  goods  and  chattels 
perfonal,  as  in  the  cafe  of  wreck,  treafurc-trove,  and  the 
like }  and  efpecially  as  to  forfeitures  for  offences.  For  erery 
jury  which  tries  a  man  for  treafpn  or  felony,  every  coroner^s 
inqueft  that  fits  upon  afelo  Je/e,  or  one  killed  by  chance? 
medley,  is,  not  only  with  regard  to  chattels,  but  alfo  as  to  real 
iiiterefts,  in  all  refpeAs  an  inqueft  of  office :  and  if  they  find 
the  treafon  or  felony,  or  even  the  flight  of  the  party  accufed^^ 
(though  innocent)  the  king  is  thereupon,  by  virtue  of  this^ 
^tfoundy  entitled  to  haye  his  forfeitures  \  and  alfo,  in  the 
cafe  of  chance-medley,  he  or  his  grantees  are  entitled  to  fnch 
things  by  way  of  deodand,  as  have  moved  to  the  death  of  tbe 
party. 

These  inquefts  of  office  were  devifed  by  law,  as  an  authen« 
tic  means  to  give  the  king  bis  right  by  folemn  matter  of  re-t 
cord  \  without  which  he  in  general  can  neither  take,  nor  part 
£rom  any  tiling  ^  For  it  b  a  part  of  the  liberties  of  Eng- 
land, and  greatly  for  the  fafety.of  the  fubjeii,  that  the  king 
may  not  enter  upon  or  feife  any  man's  pofleffions  upon  bar^ 
furmifes  without  the  intervention  of  a  jury  >•  It  is  howe;ver 
particularly  ena&ed  by  the  ftatute  33  Hen.  VIIL  c.  ao.  that^ 
in  cafe  of  attainder  for  high  treafon,  the  king  fliall  have  the 
ibrfeiture  mftantly  without  any  inquifition  of  office.  And,  af 
the  king  hath  (in  general)  no  title  at  all  to  any  property  of  this 
fort  before  office  found,  therefore  by  the  ftatute  1 8  Hen.  VI, 
c.  6.  it  was  ena£ked,  that  all  letters  patent  or  grants  of  lands 
and  tenements  before  office  found,  or  retumed  into  the  ex« 
<;hequer,  fhail  be  void.  And,  by  the  bill  of  rights  at  the 
revolution,  x  W.  &  M.  ft*  2.  c.  2.  it  is  declared,  that  all 
grants  and  promifes  of  fines  and  forfeitures  of  particular  per-* 
fons  before  eonvidion  (which  is  here  the  inqueft  of  office) 
are  illegal  and  void ;  which  indeed  was  the  law  of  the  land  in 
the  reign  of  Edward  the  third  *• 

r  Fmch.  L.  Sft«.  a  l  loft,  41. 

•  Cilb.  bift.  cxch.  1 31.    Hob.  347. 
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Wrn?  regard  to  real  property,  if  an  office  lie  fchttid  fof 
Ae  kingi  it  puts  him  in  immediate  pofleffion,  without  the 
trottblet)f  a  formal  entry,  provided  a  fubje£b  in  the  like  cafe 
would  hare  had  a  rigiit  to  enter ;  and  the  king  (hall  receive 
all  the  mcfne  or  intermediate  profits  from  the  time  that  his 
tide  accrued  ^.  As  on  the  other  hand,  by  the  articull fufef 
€artas\  if  the  king's  cfcheator  or  QierifF  felfe  lands  into  the 
king's  hand  without  caufe,  upon  taking  them  out  of  the 
king's  hand  again,  the  party  fhall  have  the  mefne  profits 
teftored  to  him. 

In  order  to  avoid  the  pofleflion  of  the  Crown,  acquired  by 
the  finding  of  fuch  office,  the  fubjed  may  not  ooly  have  his 
petiikti  ^ right ^  ivhith  difdofes  new  fafls  not  found  by  the 
office,  and  his  tmnflrans  de  droits  which  relies  on  the  fa£ta 
as  found  \  but  alfo  he  may  (for  the  mod  part)  traverfe  or 
deny  the  matter  of  fa£t  itfelf,  and  put  it  in  a  courfe  of  trial 
by  the  common  law  proCefs  of  the  court  of  chancery :  yef 
ilill,  in  fome  fpecial  cafes,  he  hath  no  remedy  left  but  a 
mere  petition  of  tight  ^.  Thcfc  Wd'Oerfsy  as  well  as  the 
moftjlraris  de  droits  were  greatly  enlarged  and  regulated  for 
the  benefit  of  the  fubjed,  by  the  ftatutes  before-mentioned| 
and  others  *.  And  in  the  traverfes  thus  given  by  ftatute^ 
which  came  in  the  place  of  the  old  petition  of  right,  the 
party  traverfing  is  confidered  as  the  plaintiffs  $  and  muft 
therefore  make  out  his  ovti  title,  as  well  as  impeach  that 
of  the  crown,  and  then  fhall  have  judgment  quod  tnanus  da* 
mini  regis  atnoveantur^  tsfc. 

3.  Where  the  crown  hath  unadvifedly  granted  any  thing 

by  letters  patent,  which  ought  not  to  be  granted  *,  or  where 

the  patentee  hath  done  an  a£l  that  amounts  to  a  forfeiture  of 

r  261  ]  ^^  grant  •*,  the  remedy  to  repeal  the  patent  is  by  writ  oi/cin 

facias  in  chancery  '•  This  may  be  brought  either  on  the  part 

b  Ficch.  L.  yi'5,  316.  ^  Law  of  mfipriyt,  201,  to%* 

c  aS  Edw.  I.  ft.  3,  c.  19.  t  Sec  kook  U.  ch.  jti* 


4  Finch.  L*  324.  ^  Dyer.  198. 

•  Sut.  34E(iw.*(II  c.  13.  3$  Edw.  i  3  Lev.  %%o,    4  Inft.  SS. 

III.  c.  13.  2  &  3  Edw.  VI.  c.  8. 
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of  the  Icing,  tn  order  to  refame  the  thing  granted ;  or,  if  the 
grant  be  injurious  to  a  fubjeA,  the  king  is  bound  of  right  to 
permit  him  (upon  his  petition)  to  ufe  his  royal  name  for 
repealing  the  patent  in  '^  fare  facias  ^.  And  fo  alfo,  i^  upon 
office  untruly  found  for  the  king,  he  grants  the  land  over  to 
another,  he  who  is  grieved  thereby,  and  traverfes  the  office 
itfelf,  is  entitled  before  iffiie  joined  to  il  fare  facial  againft  the 
patentee,  in  order  to  avoid  die  grant  ^ 

4.,  An  information  on  behalf  of  the  crown,  filed  in  the  ex- 
chequer by  the  king's  attorney  general,  is  a  method  of  fuit 
for  recovering  money  or  other  chattels,  or  for  obtaining  fa- 
tisfadion  in  damages  for  any  pcrfonal  wrong  *  committed  in 
the  lands  or  other  podcffions  of  the  crown.  It  diffisrs  from 
dn  information  filed  in  the  court  of  king's  bench,  of  which 
we  (hall  treat  in  the  next  book ;  in  that  this  is  inftituted  to 
redrcfs  a  private  wrong,  by  which  the  property  of  the  crown 
is  afrc£ted ;  that  is  calculated  to  punifh  fome  public  wrong, 
or  heinous  mifdemefnor  in  the  defendant.  It  is  grounded  on 
no  writ  under  feal,  but  merely  on  the  intimation  of  the  king's 
officer  the  attorney-general,  who  **  gives  the  court  to  under- 
•*  ftand  and  be  informed  of"  the  matter  in  queftion :  upon 
which  the  party  is  put  to  anfwer,  and  trial  is  had,  as  in  fuits 
between  fubje£^  ard  fubjec^.  The  moil  ufual  informations 
are  thofe  of  intrufton  and  debt :  intrufton^  for  any  trcfpafs  com- 
mitted on  the  lands  of  the  crown  %  as  by  entering  thereon 
without  title,  holding  over  after  a  leafe  is  determined,  taking 
the  profits,  cutting  down  timber,  or  the  like  \  and  debt^  upon 
any  contradt  for  monies  due  to  the  king,  or  for  any  forfeiture 
due  to  the  crown  upon  the  breach  of  a  penal  (latute.  This  is 
mod  commonly  uied  to  recover  forfeitures  occafioncd  bytranf- 
greffing  thofe  laws,  which  are  enaftcd  for  the  eftablifhment 
and  fupport  of  the  revenue :  others,  which  regard  mere  mat-  f  ^Cl  "j 
ters  of  police  and  public  convenience,  being  ufually  left  to 
be  inforced  by  common  informers,  in  the  qui  tarn  informa- 

k  a  Veatr.  344.  b  Cro.  Jac.  ft  it.    2  Lmi.  48.  Sa» 

1  Bro.  Mr,  t.fwtfaiinu  (9.  xS^.      v21.  49. 
«  Aloof.  ^75. 
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tions  or  %£lions,  of  which  we  have  formerly  fpoken  ®»  But 
sdfter  the  attorney-general  has  informed  upon  the  breach  of  a 
penal  laW|  no  other  information  can  be  received  ^.  There 
is  alfo  an  information  in  r^m,  when  any  goods  are  fuppofed 
to  become  the  property  of  the  crown,  and  no  man  appears  tq 
claim  th^mj  or  to  difpute  the  title  of  the  king.  As  antiently 
in  the  cafe  of  trcafurc-tfovei  wrecks^  waifs,  and  eftrays^ 
feifed  by  the  king's  ofGcer  fur  his  ufe.  Upon  fuch  fcifure  au 
information  was  ufually  filed  in  the  king's  exchequer,  and 
thereupon  a  proclamation  was  made  for  the  owner  (if  any) 
to  come  in  and  claim  the  efFcds ;  and  at  the  fame  time  there 
iiTued  a  commiflion  of  appraifement  to  v^lue  the  goods  in  the 
officer's  hands :  after  the  return  of  which,  and  a  fecond  pro- 
clamation  had,  if  no  claimant  appeared,  the  goods  were  fup- 
pofed dereli£t,  and  condemned  to  the  ufe  of  the  crown  ^, 
And  when,  in  later  times,  forfeitures  of  the  goods  themfelveSy 
as  well  as  perfoual  penalties  on  the  parties,  were  inflicted  by 
aA  of  parliament  for  tranfgreilions  againft  the  laws  of  the 
cuftoms  and  excife,  the  fame  procefs  was  adopted  in  order 
to  fecure  fuch  forfeited  goods  for  the  public  ufe,  though  the 
offender  himfelf  had  efcaped  the  reach  of  juftice* 

5.  A  WRIT  of  quo  warranto  is  in  the  nature  of  a  writ  of 
right  for  the  king,  againft  him  who  claims  or  ufurps  any 
office,  franchife,  or  liberty,  to  inquire  by  what  authority  he 
fupports  his  claim,  in  order  to  determine  the  right '.  It  lies 
alfb  in  cafe  of  non-ufcr  or  long  neglc£t  of  a  franchife,  or 
mif-ufer  or  abufe  of  it  •,  being  a  writ  commanding  the  de- 
fendant to  fliew  by  what  warrant  he  cxercifes  fuch  a  fran- 
chife^ having  never  had  any  grant  of  it,  or  having  forfeited 
it  by  negleil  or  abufe.  This  was  originally  returnable  before 
the  king's  juftices  at  Weftminfter  •  j  but  afterwards  only 
r  2^3  3  before  the  juftices  in  eyre,  by  virtue  of  the  ftatutes  of  qu^ 
warranto f  6  £dw.  I.  c.  i.  and  18  £dw.  L  ft.  2.^  but  (ince 
thofe  juftices  have  given  place  to  the  king's  temporary  com- 
miflioners  of  afiife,  the  judges  on  the  feveral  circuits,  thiA 


^  See  pag.  i6». 

P  Hvd.  &01. 

4  Gilb*  hiit.  of  ezcb.  ch.  it. 


'  Finch^  L.  322.    2  Inft.  iSa. 

»  OUNat,Bretf.fo!,  107.  edit,  1534. 

t  2  InA.  498.     Rait  Eotr.  540. 
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branch  of  the  ftatutes  hath  loft  it's  ttfcSt " ;  and  writs  of  qu& 
'WMrranU  (if  brought  at  all)  muft  now  be  profecuted  dnd  de^^ 
termined  before  the  king's  juftices  at  Weftminfter.  And  in 
ca(B  of  judgment  for  the  defendant^  he  fhall  hate  an  allow- 
ance of  his  franchife }  but  in  cafe  of  judgment  fot  the  king, 
for  that  the  party  is  emided  to  no  fuch  frajichife,  or  hath 
difufed  or  abufed  it,  the  franchife  is  either  feifed  into  the  king's 
handsi  to  be  granted  out  again  to  whomever  he  fhall  pleafe ) 
or,  if  it  be  not  fuch  a  franchife  as  may  fubfift  in  the  hands  of 
the.  crown^  there  is  merely  judgment  of  otifter^  to  tUm  out 
the  party  who  ufurped  it  *^. 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the 
nature  of  a  writ  of  right)  is  final  and  conclufive  even  againft 
the  crown  *.  Which,  together  with  the  length  of  it's  pro- 
cefsi  probably  occafioned  that  difufc  into  which  it  Is  now 
fallen,  and  introducc4  ^  mpre  modem  method  of  profecutioui 
by  information  filed  in  (he  court  of  king's  bench  by  the  attor* 
ney-genera],  in  the  nature  of  a  writ  oiquo  warranto  i  wherein 
the  procefs  is  fpeedier,  ^nd  the  judgment  not  quite  fo  decifive* 
This  is  properly  a  crii^inal  method  of  profecutionj  as  well 
to  punifii  the  ufurper  by  a  fine  for  the  uforpation  of  the  fnin<^ 
chife,  as  to  ouft  him,  or  feife  it  for  the  crown :  but  hath 
long  been  applied  to  the  mere  purpofes  of  trying  the  civil 
right,  feifii>g  the  franchife,  or  oufting  the  wrongful  pofleflbr : 
the  fine  being  nominal  only. 

DoniNG  the  violent  proceedings  that  took  place  in  the  lat- 
ter end  of  the  reign  of  king  Charles  the  fecond,  it  was  among 
pther  things  thought  expedient  to  new-model  moft  of  the  cor- 
poratipn  towns  in  the  kingdom;  for  which  pUrpof<E^matiyof 
thofe  bodies  were  perfuaded  to  furrender  their  chi(rters,  and  [  264  ] 
informations  in  the  nature  of  quo  warranto  were  brought 
againft  others,  upon  a  fuppofed,  or  frequently  a  real,  for*^ 
feitur^  of  their  franchifes  by  negle£l  or  abufe  of  them.  And 
the  confequence  was,  that  the  liberties  of  moft  of  them  were 

.  fe  S  Inlt.  498.  s  I  Sidd.  86.  t  SImr.  47.  i«  AMi 
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ieifed  into  the  hands  of  the  king,  who  granted  them  fr^(h 
charters  with  fuch  alterations  as  were  thought  expedient ; 
and,  during  theii  dale  of  anarchy,  the  crown  named  all  the?r 
magiftrales^  This  exertion  of  power,  though  perhaps  in 
/ummojurr  it  was  for  the  moft  part  ftri£tly  4ega),  gave  a  great 
and  jvll  alarm ;  the  new^modeUing  of  all  corporations  being 
a  very  large  ilride  towards  eftablrfhing  arbitrary  power ;  and 
thercfbfe  it  was  thought  neceflary  at  the  revolution  to  bridle 
this  branch  of  the  prerogative,  at  leaft  fo  far  as  regarded  the 
jnetropolis,  by  ftatute  2  W.  &  M.  c.  8.  which  ena£ls,  that 
the  franchifes  of  the  city  of  London  (hall  never  hereafter  be 
feifed  or  forejudged  for  any  forfeiture  or  mifdemefnor  what- 
foever. 

This  procee^itg  is  however  now  applied  to  the  dedfion 
of  corporation  difputes  between  party  and  party,  without  any 
intervention  of  the  prerogative,  by  virtue  of  the  ftatute  9  Ann. 
c.  20.  which  permits  an  information  in  nature  of  quo  war* 
ranto  to  be  brought  with  leave  of  the  court,  at  the  relation  of 
any  perfon  defiring  to  profecute  the  fame  (who  is  then  ftiled 
the:  relator)  againft  any  perfon  ufofrping,  intruding  into,  of 
unlawfully  holding  any  franchtfe  or  office  in  any  city,  bo- 
rough^ or  town  corporate ;  provides  for  it's  fpeedy  determi- 
nation }  and  direfts  that,  if  the  defendant  be  convifted", 
judgment  of  ouftcr  (as  well  as  a  fine)  may  be  given  againfl 
him,  and  that  the  relator  {hall  pay  or  receive  cofts  according 
to  the  event  of  the  fuit.(i). 


(1)  This  flatute,  with  regard  to  cofts«  extends  only  to  ca(c9 
where  the  title  of  a  peribn  to  be  a  corporate  officer*  as  mayor* 
bailifF»  or  freeman*  is  in  queilion;  but  an  infornation  to  try  the 
eight  of  holding  a  court  is  not  within  it»  but  fUnd^  upOA  the  com«« 
inon  Ia>v  only*  and  being  a  profecution  in  the  najse  of  the  Jung* 
00  cofts  arc  given.     1  Burr.  402.    / 

The  court  of  king's  bench  having  a  dilcxetioDary  power  of 
granting  informations  in  the  nature  of  quo  warroHtOf  had  long  ago 
eftablifhed  a  general  rule  to  guide  their  difcretion*  wx.  not  to  allow 
in  any  cafe  an  tarormation  in  the  nature  of  quo  tuarranto  againli  « 

perfoa 
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6. The  writ  of  mattdamus^  is  alfp  made  by  the  fame  ftatutc 
9  Ann.  c.  20.  a  nloft  full  arid  efFe£^ual  remedy,  in  the  firil 
J)lace,  for  refufal  of  admiflion  \i^hcTC  a  perfon  is  entitled  to 
^n  office  or  place  in  any  fuch  corporation ;  and>  fecondly^ 
for  wrongful  removal,  when  a  perfon  Is  legally  poflcffed. 
Thefe  are  injuries,  for  which  though  redrefs  for  the  party  in-  |^  265  J 
tereded  may  be  had  by  affife,  or  other  means,  yet  as  the  fran- 
chifes  concern  the  public,  and  may  affefl  the  adminiftration 
of  juftice,  this  prerogative  writ  alfo  iflues  from  the  court  of 
ting's  bench ;  commanding,  upon  good  caufe  fliewn'  to  the 
court,  the  party  complaining  to  be  admitted  or  reftored  to 
his  office.  And  the  ftatute  requires,  that  a  return  be  imme* 
diatefy  made  to  the  firft  writ  o{  mandamus;  which  return  may 
be  pleaded  to  or  traverfed  by  the  profecutor,  and  his  anta- 
gonid  may  reply,  take  iffiie,  or  demur,  and  the  fame  pro- 
ceedings may  b6  had,  as  if  an  a£lion  on  the  cafe  had  been 
brought,  for  making  a  falfc  return :  and^  after  judgment  ob- 
tained for  the  profecutor,  he  (hall  have  a  peremptory  writ  of 
mandamus  to  compd  his  admiffion  or  reftitution ;  which  lat- 
ter (in  cafe  of  an  adion)  is  effe£led  by  a  writ  of  reftitution  «. 

y  See  pag.  no.  Bit  Rep.  79* 


perfon  who  hod  been  twenty-years  in  the  pofTefnon  of  his  franchife  ; 
out  having  reafon  to  confider  this  too  extend ve  a  limit,  they  re- 
folved  upon  a  new  rule,  *vix.  not  to  allow  fuch  an  information 
againfl  any  perfon  who  had  been  fix  years  in  pofleflion.*  4  T.  R. 
284. 

Bat  the  Icgiflature  thinking  this  too  fudden  a  change  in  the  prac- 
l^be  of  the  court,  and  becaufe  it  did  not  extend  to  informations 
filed  by  the  attemey-general,  enaded  by  32  Geo.  111.  c.  58.  that 
10  any  information  in  the  nature  of  qwi  *warranto^  for  the  excrcife 
of  any  corporate  office  or  franchife,  the  defendant  might  plead 
^tt  he  had  been  in  pofTefiion  of,  or  had  executed,  the  office  for 
fiX  ye^rs  or  more.  And  that  no  defendant  fhould  be  afFedted  by 
any  ithSt  in  the  title  of  the  perfon  from  whom  he  derived  his 
right  and  title,  if  that  perfon  had  been  in  the  undidurbed  exercife 
of  his  office  or  franchife  fix  years  previous  to  the  filing  of  the  in- 
formation. 
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So  tb^t  now  the  writ  of  mandamus^  in  cafes  within  this  fta« 
tutCy  is  in  the  n.ture  of- an  adlion:  whereupon  the  party 
applying  and  fuccee^ing  may  be  entitled  tp  coil9>  in  cafe  i^ 
be  the  franchife  of  a  citizen^  burgefs,  or  freeman  * ;  and  aJfoj 
in  general,  a  writ  of  error  may  be/ had  thereupon**. 

This  writ  of  mandamus  may  ^Ifo  be  iflued,  in  puifoanc^ 
of  the  ftatute  i  i^Gco.  I.  c.  4.  in  cafe  within  the  regular  time 
no  eleftion  (hall  be  made  of  the  mayor  or  other  chief  officer 
pf  any  city^  borough,  or  town  corporate,  or  (being  made) 
it  (hall  afterwards  become  voidjj  requiring  the  eledkors  to 
proceed  toele£lion,aud  proper  courts  to  be  hpld  for  admitting 
and  (wearing  in  tlie  magiilrates  fo  re.lpe£llvely  chofen. 

We  have  now  gone  Jthroj^gh  the  y^hole  circle  of  ciyil  in- 
juries^ and  the  redrefi  which  the  laws  of  England  have 
.an:tciouiIy  provided  for  each.  In  which  the  iludent  cannpt 
imt  obferve,  that  the  main  difHculty  which  attends  their  dif:> 
^ufiion  arifes  from  their  great  variety,  which  is  apt  at  our  firft 
acquaintance  to  breed  a  confufion  of  ideas,  and  a  kind  of 
diftradlion  in  the  memory  :  a  difficulty  not  a  little  increafed 
r  166  1  '^y  ^^  ^^^y  immethodical  arrangement,  in  which  they  arc  de- 
livered to  us  by  our  antient  writers,  and  the  numerous  terms 
of  4rt  iri  which  the  language  of  our  ancedors  has  obfcured 
tiiem.  Terms  of  art  tlierc  will  unavoidably  be  in  all  fciences  & 
the  eafy  conception  and  thorough  comprehenfion  of  which 
mufl  depend  upon  frequent  and  familiar  ufe :  .and  the  more 
fubdivided  any  branch  of  fcience  is,  tlie  more  terms  ftnuft  be 
ufed  to  e^prefs  the  nature  of  thcfe  feveral  fubdivifions,  and 
'  mark  out  with  fufficient  prccifion  the  ideas  they  are  ipea^t  tq^ 
convey.  But  I  truil  that  this  difficulty,  however  gre^t  it 
may  appear  at  firil  view,  will  fhrink  to  nothing  upon  a  nearer 
and  more  frequent  approach ;  and  indeed  be  rather  advanta-^ 
geous  than  of  any  dificrvicc,  by  imprinting  on  the  ftoden^i 
mind  a  clear  and  diftinft  notion  of  the  nature  of  thefe  fcvcni 
remedies.     And,  fuch  as  it  b,  k  arifes  principally  from  t&t 
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excellence  of  our  Englifli  la'ws ;  which  adapt  tlheir  redrefs 
txkEtlj  to  the  ciTcamftances  of  the  injuryi  and  do  not  ffirnifh 
one  and  the  fame  aftion  for  different  wrongs,  which  are  im- 
poffible  to  be  brought  within  on^  and  the  fame  defcription : 
whereby  every  man  knows  what  fatisfa£lion  he  is  .entitled  to 
cxptEt  from  the  courts  of  judke,  and  as  little  as  poffible  is 
left  in  the  bread  of  the  judges,  whom  the  law  appoints  to  ad- 
minifter,  and  not  to  prefcribe  the  remedy.  And  I  may  ven- 
ture to  afCrm,  that  there  is  hardly  a  poflfible  injury,  that  can 
be  oflfered  either  to  the  perfon  or  property  of  another,  for 
'which  the  party  injured  may  not  find  a  remedial .  writ,  con* 
ceived  in  fuch  terms  as  are  properly  and  Cngularly  adapted 
to  his  own  particular  grievance. 

In  the  fevcrJ  perfonal  anions  v^hkh  we  have  curforil^ 
explained,  as  debt,  trefpafs,  detinue,  action  on  the  cafe,  and 
the  like,  it  is  eafy  to  obferve  how  plain,  perfpicuous,  and  fim- 
ple  the  remedy  is,  as  chalked  out  by  the  antient  common  law. 
In  the  methods  prefcribcd  for  the  recovery  of  landed  and  other 
permanent  property,  as  the  right  is  more  intricate,  the  feodal 
or  rather  Norman  remedy  by  real  a£iions  is  fomewhat  more 
complex  and  difficult,  and  attended  with  feme  delays.  And 
fince,  in  orde^  to  obviate  thofe  difficuhies,  and  retrench  thofe 
delays,  we  have  permitted  the  rights  of  real  property  to  be  [  267  ] 
drawn  into  queftipn  in  mixed  or  perfonal  fuits,  we  are  (it 
muft  be  owned)  obliged  to  have  recourfe  to  fuch  arbitrary 
fidions  and  expedients,  that  unlefs  we  had  developed  their, 
principles,  and  traced  out  their  progrefs  and  hidory,  our 
prefent  iyftem  of  remedial  jorifprudence  (inf  refpe£t  of  Innded 
property)  would  appear  the  moft  intricate  and  unnatural. 
that  ever  wa9  adopted  by  a  free  and  enlightened  people. 

But  this  infricaey  of  our  legal  procefs  will  be  found,  when. 
attentively  confidered,  to  be  one  of  thofe  troublefome,  but 
not  dangerousj  evils,  which  hove  their  root  iti  the  frame  of 
oar  conftitationy  and  which  therefore  can  never  be  cured, 
without  hazarding  evefy  thing  that  is  dear  to  us.  In  abfo«- 
iQte  goyemments»  when  aew  attangcmehtd  of  pr6j)city  and 
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a  gradual  -change  of  manners  have  deftroyed  the  original 
ideas,  on  which  the  laws  were  devifed  and  eftablifhed*  the 
prince  by  his  edi£l:  n^ay  promulge  a  new  code,  more  fuited 
to  the  prcfent  emergencies.  But  when  laws  are  to  be  framed 
by  popular  aflemblies,  even  of  the  reprefentat;ive  kiqd,  it  is 
too  Herculean  a  ta(k  to  begia  the  work  of  legiflation  afrefhj 
and  extra£l  a  new  fyftem  from  the  difcordant  opinions  of 
more  than  five  hundred  counfcllors.  A  fingle  legiflator  or 
an  cnterprizing  fovcrcign,  a  Solon  or  Lycurgus,  a  Juftinian 
or  a  Fredericki  may  at  any  time  form  a  copcife,  and  perhaps 
an  uniform,  plan  of  juflice  :  and  evil  betide  that  prefump- 
tuous  fubje£t  who  quedions  it's  wifdom  or  utility.  But 
whO|  that  is  acquainted  with  the  difficulty  of  new-modelling 
any  branch  of  our  ftatute  laws  (though  relating  but  to  roads 
or  fo  parifh  fettlements)  will  conceive  it  ever  feafible  to  alter 
any  fundamental  point  of  the  common  law^  with  all  it's  ap^ 
pendagcs  and  confequents,  and  fet  up  another  rule  in  it'9 
ftead  ?  When  therefore,  by  the  gradual  influence  of  foreign 
trade  and  domeftic  tranquillity,  the  fpirit  of  our  military 
tenures  began  to  decay,  and  at  length  the  whole  {lru£lure 
was  removed,  the  judges  quickly  perceived  that  the  forms 
and  delays  of  the  old  feodal  adions  (guarded  with  their  fe- 
veral  outworks  of  efToins,  vouchers,  aid-prayers,  and  a  hun^ 
dred  other  formidable  intrenchments)  were  ill  fuited  to  that 
C  ^6i  ]  more  (imple  and  commercial  mode  of  property  which  fucr 
ceeded  the  former,  and  required  a  more  fpeedy  decifion  of 
right,  to  facilitate  exchange  and  alienation.  Yet  they  wifely 
avoided  foliciting  any  great  legiflative  revolution  in  the  old 
edablifhed  forms,  which  might  have  been  produ£kive  of  cor^- 
fequences  more  numerous  and  extenfive  than  the  moft  pene^ 
trating  genius  could  fprefee;  but  left  tliem  as  they  were,  to 
languifli  in  obfcurlty  and  oblivion,  and  endeavoured  by  a  fe- 
ries  of  minute  contrivances  to  accommodate  fuch  perfonal 
actions,  as  were  then  in  ufe,  to  all  ^e  moft  ufeful  purpofes 
of  remedial  juftice:  and  where^  tfarjough  the  dread  of  inno- 
vation, they  hcfitated  at  going  fo  far  as  perhaps  their  good 
fcnfe  would  have  prompted  them,  they  left  an  opening  for 
<lie  ^p^e  liberal  and  enterpriaiog  judgesj  who  have  fate  in 

our 
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our  courts  of  equity,  to  (hew  them  their  error  by  fapplying 
the  omiiEons  of  the  courts  of  law.  And,  fince  the  new  ex* 
pedients  have  been  refined  by  the  pradice  of  more  than  a 
century,  and  are  fufficiently  known  and  underftood,  they  in 
general  anfwer  the  purpofe  of  doing  fpeedy  and  fubilantial 
juftice,  much  better  than  could  now  be  effe^eul  by  any  great 
fundamental  alterations*  The  only  difEcuky  that  attends 
them  arifes  from  their  fictions  and  circuities :  but,  when  once 
we  have  difcovered  the  preper  clew,  that  labyrinth  is  eafily 
peryaded.  Ouv  fydem  of  remedial  law  refembies  aa  old  Go- 
thic caftle,  ere£ted  in  the  days  of  chivalry,  but  fitted  up  /or 
a  modern  inhabitant.  The  moated  rampartSi  the  embattled 
towers,  and  the  trophied  halls,  are  magnificent  and  vene- 
rable, but  ufelels,  and  therefore  negle£led.  The  inferior 
apartments,  now  accommodated  to  daily  ufe,  are  cheerful 
and  commodious,  though  their  approaches  may  be  wind- 
log  and  difBcult, 

Im  this  part  of  bur  difquifitions  I  however  thought  it  my 
duty  to  unfold,  as  far  as  intelligibly  I  could,  the  nature  of 
thefe  real  a^ionff,  as  well  as  of  perfonal  remedies.  And  this  - 
not  only  becaufe  they  arie  ftill  in  force,  ftill  the  law  of  the 
.  land,  though  obfolete  and  difufed;  and  may  perhaps,  in 
their  turn,  be  hereafter  with  fome  necefTary  correftions  called 
out  again  into  common  ufe ;  but  alio  becaufe,  as  a  fenfible 
writer  has  well  obferved*,  ^*  whoever  eonfiders  how  great  a  f  269  j 
*'  cohecence  there  is  between  the  feveral  parts  of  the  law, 
*f  and  how  much  the  reafon  of  one  cafe  opens  and  depends 
<^  upon  that  of  another,  will  I  prefume  be  far  from  thinking 
<<  any  of  the  old  learning  ufclefs,  which  will  fo  much  con- 
*f  duce  to  the  perfeA  underftanding  of  the  modem/'  And 
befides  I  ihould  have  done  great  injuflice  to  the  founders  of 
our  legal  conftitution,  had  I  led  the  ftudent  to  imagine,  that 
the  remedial  inftruments  of  our  lawwere  originally  contrived 
in  fo  complicated  a  form,  as  we  now  prefent  them  to  his  view' : 
had  I,  for  inftance,  entirely  pafied  over  the  dire£l  and  obvious 
remedies  by  aififes  and  writs  of  entry,  and  only  laid  before 
him  the  mpdem  method  of  profecuting  a  writ  of  ejectment* 

*  liawk'  Abr-  Ca  Litt  pte  • 
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CHAPTER     THE    EIGHTEENTH. 

PF    THE   PURSUIT    OF    REMEDIES 

BY    ACTION;     AND    FIRST,    PF    TH^ 

ORIGINAL   WRIT. 


HAVING,  under  the  head  qf  ndrr/^  By  fuifs  in  courts^ 
pointed  out  in  the  preceding  pageg,  in  the  firft  place, 
the  nature  and  fevetal  fpecies  of  courts  of  juftice,  wherein 
icflicdies  aric  adpiiififtered  fpr  ^I  forts  of  private  wrongs }  and^ 
in  d)e  feoond  place,  fliewn  co  which  of  thefe  courts  in  pat- 
ocular  application  mui(  be  iri^die  fbr  redrefs,  according  to 
the  diftin£lion  of  injuries,  or,  in  other  wbrds,  what  wrongii 
are  c^gnutMe  by  one  court,  ai^d  wh^  bj  another  \  I  pro* 
ceeded,  under  the  title  pf  injuries  eogni%aUe  hy  the  courts  ef 
fommn  A^tii,  to  4cfine  and  expla^in  thi^  fpeciQcal  remedies  by 
zCtion  provided  for  every  poflible  dspgtee  of  wrong  or  injury  | 
as  well  fuch  ren^ediea  as  are  dormant  and  out  of  ufe,  as  thofe 
which  are  iii  every  day^s  practice,  apprehending  that  the  rea- 
fon  of  the  one  could  never  be  cleatly  comprehended,  without 
fome  acquaintance  with  the  other :  atid,  I  am  now^  in  the 
laft  place,  to  examine  tl>e  manner  in  which  thdfe  fcveral  re- 
medies are  purfued  aud  applicfl,  by  a^kiqn  in  the  courts  of. 
pommon  law ;  to  which  I  (hall  afterwards  fubjoin  a  brief  ac? 
count  pf  the  piroceedings^in  (:ourts  of  equity^ 

In  treating  of  remedies  by  ^QXoxi  at  common  law,  I  (hall 
cotifine  myfielf  to  the  modem  method  of  praiiice  in  our  courts 
of  judicature.  For,  though  I  thought  it  necefiary  ta  dirow 
put  a  feny  obfervations  on  the  nature  of  real  adions,  howr 
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orer  at  prefent  difufed,  in  order  to  dcmonftratc  the  coberence 
and  uniformity  of  our  legal  conftitution,  and  that  there  wa* 
no  injury  fo  obftinatc  and  inveterate,  but  which  might  im 
the  end  be  eradicated  by  feme  or  other,  of  thofe  remedial 
iK^rits;  yet  it  would  be  too  irkfome  a  tafk  to  perplex  both  my 
readers  and  myfelf  with  explaining  all  the  rules  of  proceed- 
ing in  thcfc  obfolete  a£tions,  which  are  frequently  mcrp 
pofitive  eftablifhmentSj  thefomta  etfgUra  judicliy  and  con- 
duce very  little  to  illuftrate  the  rcafon  and  fundamental 
grounds  of  the  law.  Wherever  I  apprehend  they  may  at 
all  conduce  to  this  end,  I  ihall  endeavour  to  hint  at  them 
incidentally. 

What  therefore  the  (Indent  may  ^xpeft  in  thl^  7Lti6rAt 
fucceeding  chapters,  is  an  account  of  the  method  of  pro- 
^cceVling  in  and  profecuting  a  fuit  upori  any  of  the  perfbilal 
writs  we  have  before  fpoken  of,  in  the  court  of  commcfi  pleat 
at  Weftminfter ;  that  being  the  coUrt  originally  coiiftitntcd 
/or  the  profeciition  of  all  civil  aftions.  It  is  true  that  the 
courts  of  king's  bench  and  excheqner,  in  order,  witfaomt  In* 
trenching  upon  autient  forms,  to  extend  their  remedial  in« 
fiuence  to  the  neceffittes  of  modern  times,  h^e  now  obt»ned 
a  coticurrent  jurifdi£tion  and  cognizance  of  very  many  civil 
fuits :  but,  ascaufes  are  therein  condudied  by  much  the  faine 
advocatesand  attorneys,  and  the  feveral  courts  and  their  judge* 
have  an  entire  communication  with  each  other,  the  method* 
and  forms  of  proceeding  arc  in  all  materia)  refpeAs  the  fame 
in  all  of  them.  So  that,  in  givmg  aa  abfiraA  of  hiftory*  of 
the  prog;re.f8.of  a  fuit  through  the  court  of  common  pkas,  tre 

*  In  deducing  tbi«  hillory  the  ftudent  for  the  prof-flion  will  £nd  it  necc^aiy  xn 

ihaft  not  expc^  authorities  to  be  con-  perufe  the  bnuks  ofentflest  antjtfnt  indf 

ilantly  cited  ;  as  |>raAical  knowledge  is  mnder*  {  which  arB  traftficrt^t  Jdf  pia« 

fiot  lomuch  Co  be  learned  from  any  books  ccedingsthathavebeeohadtnfomeparti- 

of  Wf  as  from  experience  and  attend-  cular  adions.  A  book  or  lw6of  tedmklt 

Mmt9  on  the  courts.   The  compiler  muft  learning  will  alio  be  feand  very  CoilTtni* 

Lbeiclon  be  fre^aeacly  obliged  to  rety  est;  fromwkicb  «maa  of  a  liberal  cdi4«. 

opon  his  own  obfcrrations ;  whicb  i«  cati-  n  and  i«letaUe  undcrfta&dtag  may 

g'  neral  be  baih  been  ftudtoos  to  aroid  glean  fto  re  nata  u  much  at  ia  fuAoieat , 

jiHiere  tboft  of  any  other  mi^t  b«  hjd .  f6r  hit  porpoft.  Tbefe  Itpkt  offr^mu^ 

To  accompany  and  iUaftrate  thefe  re-  ai  they  are  called,  art  all  pretty  much 

K,  fuch  icatlemoi  as  are  defignad  oo  a  ktel,  to  point  of  compoficion  and 

IblU 
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ihall  at  the  fame  time  give  a  general  account  of  the  proceed- 
ings of  the  other  two  courts  ;  taking  notice,  however,  of  any 
confiderable  difference  in  the  local  praftice  of  each.  And 
t|ie  fame  abftraft  will  moreover  alTbrd  us  fome  general  ideft 
of  the  condu£t  of  a  caufe  in  the  inferior  courts  of  common 
law,  thofe^  in  cities  and  boroughs,  or  in  the  court*baron,  or 
hundred,  or  county  court :  all  which  conform  (as  near  as 
may  be)  to  the  example  of  the  fupcrior  tribunals,  to  which 
their  caufes  may  probably  be,  in  fome  Aage  or  other^  re-* 
moved. 

The  mod  natural  and  perfpicuous  way  of  confidering  the 
fabje£l  before  us  will  be  (I  apprehend)  to  purfue  it  in  the' 
Older  and  method  wherein  the  proceedings  themfcIvesfollQW 
es^ch other;  rather  than  to  diftrafV  and  fubdivide  it  by  any 
more  logical  analyCs.  The  general  therefore  and  orderly 
parts  of  a  fuit  are  thefe  ;  j.  The  original  writ :  a.  The  prov 
ccfs:  3.  The  pleadings:  4.  The  iflue  or  demurrer:  5.  The 
trial :  6.  The  judgment,  and  it's  incidents  :  7.  The  proceed- 
ings in  nature  of  appeals :  8.  The  execution. 

First,  then,  of  the  origwalj  or  original  writ ;  which  i^ 
the  beginning  or  foundation  of  the  fuit.  When  a  perfoa 
bath  received  an  injury,  und  thinks  it  worth  his  while  to  de* 
mand  a  fatisfa^ion  for  it,  he  is  to  confider  with  himfelf,  or 
take  advice,' what  redrefs  the  law  has  given  for  that  injury  ; 
and  thereupon  is  to  make  application  or  fuit  to  the  crown> 
the  fountain  of  all  juftice,  for  that  particular  fpecific  remedy 
which  he  is  determined  or  advifed  to  purfue.  As,  for  money 
due  on  bond,  an  adtion  of  debt ;  for  goods  detained  without 
force,  an  a^ion  of  detinue  or  trover^  or,  if  taken  with  forcC| 
an  action  of  trefpafs  vi  et  armis  s  or  to  try  the  title  of  landS| 

folid  ififtru£t|oa  ;   fo  that  that  which  moft  grofsly  by  ignorant  or  cardefs  trao* 

bean  the  lateft  edition  is  ufually  the  bctl.  fcribert,  yet  it  has  traced  out  the  reafott 

BxttGithert^tbtfitryandfraStUecftbeeourt  of  many  parts  of  our  modern  praAice» 

fifeinmotiplMs  is-a  book  of  a  very  difler"  from  the  lieodal  ioftitutioni  and  the  pri* 

cut  ftamp ;  and  ^though  (lUce  the  reft  •  mitive  conilru^ion  of  our  courts,  in  a 

of  bit  po&humoQi  works)  it  ha:  fpfoed  xnoft  ckar  and  mgeoious  maniicr. 

a  writ 
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a  ^orit  of  enirj  or  a£lion  of  trcfpafs  in  ejeBnunt  s  or,  for  any 
confequehtial  injury  received,  a  fpecial  a£tion  ofuthe  cafe.  To 
this  end  he  is  to  fue  out,  or  purchafe  by  paying  the  ftatcd 
fees,  an  original,  or  original  writ,  from  the  court  of  chancery, 
which  is  the  oficina  Jr/flitiae,  the  (hop  or  mint  of  jufticc, 
.  wherein  all  the  king's  writs  are  framed.  It  is  a  mandatory 
letter  from  the  king  in  parchment,  fealed  with  his  great  fealS 
and  direAed  to  the  fhcriff  of  the  county  wherein  the  injury 
is  committed  or  fuppofed  fo  to  be,  requiring  him  to  con^- 
mand  the  wrongdoer  or  party  accufed,  either  to  do  juftice 
to  the  complainant,  or  elfe  to  appear  in  court,  and  anfwer 
the  accufation  againft  him.  Whatever  the  iheriiF  does  ia 
purfuance  of  this  writ,  he  muft  return  or  certify  to  the  court 
of  common  pleas,  together  with  ths  writ  itfelf :  which  is 'the 
foundation  of  the  jurifdi£lion  of  that  court,  being  the  king's 
warrant  for  the  judges  to  proceed  to  the  determination  of  the 
caufe.  For  it  was  a  maxim  introduced  by  the  Normans, 
that  there  fliould  be  no  proceedings  in  common  pleas  before 
the  king's  juftices  without  his  original  v/rit ; .  becaufe  they 
held  it  unfit  that  thofe  juftices,  being  only  the  fubftitutes  of 
the  crown,  (hould  take  cognizance  of  any  thing  but  what 
was  thus  cxprefsly  referred  to  their  judgment  ^  However, 
}n  (mall  adions  below  the  value  of  for(y  (hillings,  which 
are  brought  in  the  court-baron  or  county  court,  no  royal 
writ  is  neceflary  \  but  the  foundation  of  fuch  fuits  continues 
to  be  (as  in  the  fimes  of  the  Saxons)  not  by  original  wrifp 
but  hj  plaint  *i  that  is,  by  a  private  memorial  tendered  in 
open  court  to  the  judge,  wherein  the  party  injured  fets  forth 
his  caufe  of  action :  and  the  judge  is  bound  of  common 
right  to  adminifter  juftice  therein,  without  any  fpecial  man- 
4atc  from  the  king.  Now  indeed  even  the  royal  writs  arc 
held  to  be  demandabfe  of  common  right,  on  paying  the  ufual 
fees :  for  any  delay  in  the  granting  them,  or  fetting  an  un- 
ufual  or  exorbitant  price  upon  them,  would  be  a  breach  of 
magna  carta,  c.  29.  !**  nulli  vendemus^  nuUi  negabimns^  aut 
ff  differ  emus  juflitiam^vel  reHum.** 

*  Finch.  L.  137«  *  Mirr.  c.  1.  §  ^, 
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ORiGiNiTL  writs  arc  either  optional  or  peremptory ;  or,  in 
the  language  of  our  lawyers,  they  are  either  a  praecipe^  or  a 
Ji  te  Jecerit  fecurum  *.  'Wit praecipe  is  ia  the  alternative,  com- 
ttiaftding  the  defendant  to  do  the  thing  required,  or  {hew  the 
teafon  wherefore  he  hath  not  done  it  ^  I'he  ufe  of  this  writ 
is  where  fomething  certain  is  demanded  by  the  plainti^T, 
which  it  is  incumbent  on  the  defendant  himfelf  to  perform ; 
as,  to  reftore  the  pofleiBon  of  land,  to  pay  a  certain  tiqui» 
dated  debt,  to  perform  a  fpecific  covenant,  to  render  an  ac- 
count, and  ihe  like :  in  all  which  cafes  the  writ  is  drawn  up 
in  the  form  of  a  precipe  or  command,  to  do  thus  or  l^ew 
caufe  to  the  contrary ;  giving  the  defendant  his  choice,  to 
redrefs  the  injury  or  itand  the  fuit.  The  other  fpecies  of 
original  writs  is  called  zjifecerit  fe  fecurum^  from  the  words 
of  the  writ ;  which  directs  the  iheriiF  to  caufe  the  defendant 
to  appear  in  court,  without  any  option  given  him,  provided 
the  plaintifl"  gives  the  (heriff  fecurity  efie£lually  to  profecute 
his  claim*.  This  writ  is  in  ufe,  wheve  nothing  is  fpecifically 
demanded,  but  only  a  fatisfadlion  in  general ;  to  obtain 
which,  and  minifter  complete  redrefs,  the  intervehtioh  of  fome 
judicature  is  neceflary.  Such  are  writs  of  trefpafs,  or  oh  the 
cafe,  wherein  no  debt  or  other  fpecific  thing  is  fued  for  in 
certain,  but  only  damages  to  be  afiefled  by  a  jury.  For  thi$ 
ertd  the  defendant  is  immediately  called  upon  to  appear  in 
court,  provided  the  plaintiff*  gives  good  fecurity  of  profe- 
cnting  his  claihi.  Both  fpecies  of  writs  are  tefte^d^  or  wit- 
ne^ed,  in  the  king's  own  name;  <*  witnefs  oiirfelf  at  Weft^ 
'<  minller,"  or  wherever  the  chancery  may  be  held. 

The  fecurity  here  fpoken  of,  to  be  given  by  the  plainti^ 
for  profecuting  his  claimj  is  common  to  both  writs,  though 
it  gives  denomination  ohly  to  the  latter.  The  whole  of  it  is 
at  prefent  become  a  mete  niatter  of  fotm  ;  and  John  Doe 
and  Richard  koe  are  atways  returned  a^  the  {landing  pledges 
for  this  purpofe.    The  antient  ufe  of  them  was  to  anfwei  for 

c  Tinch.  Lt  S57«  f  Apppid*  No.  |I,  |  u 
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the  plaintiflT,  who  in  cafe  he  brought  an  aAion  without  caufc^ 
or  failed  in  the  profecution  of  it  when  brought,  was  liable 
to  an  amercement  from  the  crown  for  raifing  a  falfe  accufa-* 
tion ;  and  fo  the  form  of  the  judgment  ftiH  is^.  In  like 
manner,  as  by  the  Gothic  conftitutions  no  perfon  was  per- 
mitted to  lay  a  complaint  againft  another,  '^  ftj/l  fuh  fcrip* 
"  turq  aut  fpectfici^iione  trium  teftiunij  quod  aflhnfm  vdlet  pet'* 
•*  ftqui '  /  and,  as  ty  the  laws  of  Sancho  L  king  of  Portu- 
gal, damages  were  given  againft  a  plaintiff  iK^ho  profecuted  a 
groundlefs  adion  ''• 

The  day,  on  whidi  the  defendant  is  ordered  to  appear  ii^ 
court,  and  on  which  the  (heriff  is  to  bring  in  the  writ  and 
report  how  far  he  has  obeyed  it,  is  called  the  return  of  the 
writ ;  it  being  theti  returned  by  him  to  the  king's  juftices  at 
Weftminfter.  And  it  i^  always  made  returnable  at  the  dif- 
tance  of  9t  lead  fifteen  days  from  the  date  or  tejte^  that  the 
defendant  may  have  time  to  come  up  to  Wcftminfter,  even 
from  th^  mod  remote  parts  of  the  kingdom  5  and  upon  fomc 
day  in  one  of  the  four  /«'w/,  in  ^vhlch  the  court  fits  for  the 
^ifpatch  of  bufinefs. 

These  terms  are  fuppofed  by  Mr.  Selden '  to  have  been 
inftttuted  by  William  the  conqueror :  but  fir  Henry  Spelman 
hath  clearly  ^nd  learnedly  (hewn,  that  they  were  gradually 
formed  from  the  canonical  conftitutions  of  the  church ;  being 
indeed  no  other  than  thofe  leifure  feafons  of  the  year,  which 
were  not  occupied  by  the  great  feftivals  or  fafts,  or  whicli 
were  not  liable  to  the  general  avocations  of  rural  bufinefs* 
Throughout  all  chriftendom,  in  very  early  times,  the  whole 
year  was  one  continual  term  for  hearing  and  deciding  caufes* 
Xox  the  chriftian  magiftrates,  to  diftinguifh  themfelves  from 
the  heathens,  who  were  extremely  fuperftitious  in  the  obfer-* 
yation  of  their  dUs  fajli  et  nrfqfii^  went  into  a  contrary  txi 
treme,  and  adminiftered  juftice  upon  all  days  alike.     THlat 
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length  the  church  Interpofed  and  exempted  certain  holy  Tea- 
fons  from  being  profaned  by  the  tumult  of  fopenfic  licigations. 
ASf  particularly^  the  time  of  advent  and  chrlftmas,  which 
gave  rife  to  the  winter  vacation  \  the  time  of  lent  and  caller^ 
which  created  that  in  the  fpring  j  the  time  of  pentecoft, 
which  produced  the  third ;  and  the  long  vacation,  between 
midfumn\er  and  michaelmas,  which  was  avowed  for  the  hay 
time  and  harveft.  All  fundaysalfo,  and  fome  particular  fef- 
tivalsy  as  the  days  of  the  purification^  afcenfion,  and  fome 
others,  were  included  in  the  fame  prohibition :  which  was 
cftabliflied  by  a  canon  of  the  church,  A*  D.  517.  and  was 
fortified  by  an  imperial  conftitution  of  the  younger  Theodo- 
fius,  comprized  in  the  Thcodofian  code  "• 

Afterwards,  when  our  own  legal  conftitution  came  to 
be  fettled,  the  commencement  and  duration  of  our  law  terms 
Were  appointed  with  an  eye  to  thofe  canonical  prohibitions ; 
and  it  was  ordered  by  the  laws  of  king  Edward  the  confe(^ 
for  ",  that  from  advent  to  the  oftave  of  the  epiphany,  from 
feptuagejima  tp  the  o£lave  of  eafter,  from  the  afcenfion  to  the 
oflave  of  pentecoft,  and  from  three  in  the  afternoon  of  all 
faturdays  till  monday  morning,  the  peace  of  God  and<  of 
holy  church  (hall  be  kept  throughout  all  the  kingdom.  And 
fo  extravagant  was  afterwards  the  regard  that  'was  paid  to 
thefe  holy  times,  that  though  the  author  of  the  mirror » 
mentions  only  one  vacation  of  any  confiderable  length,  con- 
taining the  months  of  Auguft  and  September,  yet  Britton  is 
exprefsi",  that  in  the  reign  of  king  Edward  the  firft  nQ 
fecvdar  plea  could  be  held,  nor  any  man  fwom  on  the 
evangelifts  S  in  the  times  of  advent,  lent,  pentecoft,  harveft 
and  vintage,  the  days  of  the  great  litanies,  and  all  folema 
feftivals.  But  he  adds,  that  the  biOiops  did  neverthelefs 
^rant  difpenfations,  (of  which  many  are  preferved  in  Rymer's 
foedera^)  that  aflifea  and  juries  might  be  taken  in  fome  of 

m  Spdisan  of  the  termt.  '  <•  53* 
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thefe  holy  feafons.  And  foon  afterwards  a  general  Jifpenfa- 
tion  was  eftabliihed  by  ftatutc  Wcftm.  i.  3  Edw.  I.  c.  51-  [  277-3 
which  declaresi  that,  "  by  the  aflent  of  all  the  prelates,  affifcs 
**  of  novel  diffeiftn^  mort  d^ancejior^  and'  darrein  prefentment 
^'  fhall  be  taken  in  advent,  feptuagelima,  ^nd  lent ;  and  that 
'  ^  at  the  fpecial  rcqueft  of  the  king  to  the  bifhops."  The 
portions  of  time,  that  were  not  included  within  thefe  pro- 
hibited feafons,  fell  naturally  into  a  fourfold  divifion,  a^rf, 
from  fame  feAlval  day  that  immediately  preceded  their  com*- 
mencement,  were  denominated  the  terms  of  St.  Hilary,.of 
Eafter,  of  the  Holy  Trinity,  and  of  St.  Michael :  which 
terms  have  been  fince  regulated  and  abbreviated  by  feyei^I 
a£ts  of  parliament ;  particularly  Trinity  term  by  ftatute 
3-2  Hen.  VIII.  C.  21.  and  Michaelmas  term  by  ftatute 
16  Car.  I.  c.  (5.  and  again  by  ftatute  24  Geo.  II.  c.  48. 

There  are  in  each  of  thefe  terms  ftated  days  called  day/ 
in  tanif  dies  in  banco  ;  that  is,  days  of  appearance  in  the  court 
of  common  bench.  They  are  generally  at  the  diftance  of 
about  a  week  from  each  other,  and  have  reference  to  feme 
feftival  of  the  church.  On  feme  one  of  thefe  days  in  bank 
all  original  writs  muft  be  made  returnable ;  and  therefore 
they  are  generally  called  the  rtiurns  of  that  term :  whereof 
^very  term  has  more  or  lefs,  faid  by  the  mirror  •  to  have  been 
ori^oally  fixed  by  king  Alfred,  but  certainly  fettled  as  early 
as  the  ftatute  of  5 1  Hen.  III.  ft.  2.  But  though  many  of  the 
return  days  are  fixed  upon  fundays,  yet  the  court  never  fits  (o 
receive  thefe  returns  till  the  monday  after' :  and  therefore  no 
'  proceedings  can  be  held,  or  judgment  can  be  given,  or  fup- 
pofed  to  be  given,  on  the  funday  \ 

The  firft  return  in  every  term  is,  properly  fpeaking,  the 
firft  day  in  that  term ;  as,  for  inftance,  the  o£tave  of  St.  Hi* 
lary,  or  the  eighth  day  inclufive  after  the  feaft  of  that  faint : 
which  falling  oh  the  thirteenth  of  January,  the  octave  ther&- 

•  c.  5.  ^  108.  .    .  ■  T  Jon.  156.  Swann<e Broome.  £  It* 
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^re  or  firft  day  of  Hilary  term  U  the.  twentieth  of  Jatvuary. 
And  thereon  the  court  fits  to  take  ejfo'tgns^  or  excufes^  for  fuch 
[  27^  3  ^^  ^<>  ^^^  appear  according  to  the  fummons  of  the  writ : 
wherefore  this  Is  ufually  called  the  ejfoipi  daj  of  the  term* 
But  on  every  return-day  in  the  term,  the  pcrfon  fummoned 
}i2»  three  days  of  grace^  beyond  the  day  named  in  the  writ» 
in  which  to  make  his  appearance ;  and  if  he  appears  on  the 
'  fourth  d?y  inclufive,  quarto  die  pofiy  it  is  ibiEcient.  For  our 
fturdy  apcedors  held  it  beneath  the  condition  of  a  freeman  to 
appear,  ox  to  do  any  other  a^l,  at  the  precife  time  appointed* 
The  feodal  law  therefore  always  allowed  three  di{lin£l  days 
of  citation,  before  the  defendant  was  adjudged  contumacious 
for  not  appearing  ^ :  prcferving  in  this  ^refpeft  the  German 
cultpm,  of  which  Tacitus  thus  fpeaks  *,  **  iltud  ex  libertate 
**  vitium^  quod  mnftmul  nee  jujfi  conv^niunt ;  Jed  ft  alter  et 
**  tertlus  Ses  eun^athne  coeuntium  ahfumiturJ*  And  a  fimilar 
indulgence  prevailed  in  the  Gothic  conftitutioii :  <<  illud  4mm 
•*  nimiae  libertatis  indicium^  cof^cfjfa  toties  iinputtitas  non  pa^ 
**  rendi  i  nee  enim  tjrinis  judicn  cwfejfibus  p^enatn  perdiiae 
••  caufae  anitumax  meruit  ^.^  Therefore,  at  the  beginning 
of  each  term,  the  court  does  not  ufually  ^  fit  for  difpatch  of 
'bufinels  till  ih^  fourth  or  appearance  day,  as  in  Hilary  term 
on  the  twenty-third  of  January  (1)5  and  in  Trinity  term,  by 
ftatute  32  Hen.  VIIL  c.  21.  not  till  the //th  day,  the^dwr^A 

9  FeuJ,  /.I.  /•  12*  *  Stiern*  Je  jwre  Getb,  I.  t*  t*^ 

^ dtwur^  Ger»  c  ii»  y  See  x  Bulft.  35. 


^1)  Michaelmas  term  always  begins  on  the  6th  of  Norem* 
her,  and  ends  on  the  28th  of  the  fame  month;  Hilary  term  al- 
ways  begins  on  the  23d  of  Janaary,  and  ends  on  the  J2th  6f 
February  ;  anlefs  any  of  thefe  four  days  falls  on  a  fuiiday,  then 
the  term  begins  or  ends  on  the  day  following.  Eafler  term 
begins  always  on  the  wedncfday  fortnight  after  Eafter  fiinday,  and 
ends  on  the  monday  three  weeks  afterwards.  Trinity  term 
begins  always  on  the  friday  after  Trinity  funday,  and  ends  on 
|he  vvedneiday  fortnight  after  it  begins.     1  Crmnf.  Preic.  I. 
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happening  on  the  great  popifli  feftival  of  Corpus  Cbrj/RK 
vrhich  days  are  therefore  called  and  fet  down  in  tlie  alma- 
nacs as  the  (irft  days  of  the  term :  and  the  court  alfo  fits  till 
the  quarto  die  poftox  appearance-day  of  the  laft  return^  which 
is  therefore  the  end,  of  each  term. 

*  See  Spdmin  en  the  termi.  ch.  vj,  ridical  day.    Yet  la  1701 9  1713^  and 

Note,  that  if  the  fetft  of  faint  John  the  1 724,  when  mldfammcr  day  fell  tipoa 

kptitly  or  midfumfiier  dJiy,  fUIs  oh  thi  whAt  wis  regularly  the  A;/?  day  of  ths 

aiorrow  of  drfui  Cbrjfti  day,  (ai  ic  did  term,  the  coarti  did  not  then  fit,  but  It 

jt.  D.  1614,  t6^tf  and  1709,  and  will  was  regarded  like  a  Sonday^  and  the  term 

m^zinA,  D.  1791*)  Trinity  fall  term  was  prolonged  to  the  twenty.fifUi  of 

then  AWMMMM  and  the  courts  Ht  on  that  June.  (Rtt*  C.  B,  Bttah.  176.) 
day  J  though  in  other  years  it  is  no  jtt« 
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CHAPTER     THE     NINETEENTH, 


OF     PROCESS. 


« 

THE  next  ftep  for  carrying  on  the  fuk,  after  fuing  out 
the  original,  is  called  the  procefi  ;  being  the  means  of 
compelling  the  defendant  to  appear  in  court.  This  is  fome* 
times  called  original  procefs>  being  founded  upon  the  original 
writ ;  and  alfo  to  diftinguifh  it  from  me/ne  or  intermediate 
procefs,  which  iflues,  pending  the  fuit,  upon  fome  collateral 
interlocutory  matter ;  as  to  fummon  juries,  witnefles,  and 
the  like  K  Alefne  procefs  is  alfo  fometimes  put  in  contra- 
diftinftion  X,o  final  procefs,  or  procefs  of  execution  ;  and  then 
it  fignifies  all  fuch  procefs  as  intervenes  between  the  begin- 
ning and  end  of  a  fuit. 

But  procefs,  as  we  are  now  to  confider  it,  is  the  method 
taken  by  the  law  to  compel  a  compliance  with  the  original 
writ,  of  which  the  primary  ftep  is  by  giving  the  party  notice 
to  obey  it.  This  notice  is  given  upon  all  real  praecipes^  and 
alfo  upon  all  perfonal  writs  for  injuries  not  againft  the  peace, 
hjfummoni ;  which  is  a  warning  to  appear  in  court  at  the 
return  of  the  original  writ,  given  to  the  defendant  by  two  of 
the  flieriff's  meflcngers  cdWzA  fummonersy  either  in  perfon  or 
left  at  his  houfe  or  land  ^ :  in  like  manner  as  in  the  civil  law 
the  firft  procefs  is  by  perfonal  citation,  in  jus  vocando  *.  This 
warning  on  the  land  is  given,  in  real  anions,  by  ere£ling  a 
white  ftick  or  wand  on  the  defendant's  grounds  ^  \  (whith 
ftick  or  wand  among  the  northern  nations  is  called  the  bacutut 

•  Finch.  L.  426f  ^Ff.i.^.im 
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^unclaiorius^)  atid  by'ftatutc  31  Eliz.  c.  3.  the  notice  mud 
aUb  be  .proclaimed  on  fomc  funday  before  the  door  of  the 
pariih  church. 

If  the  defendant  dirobeys  tiiiis  verbal  rtionltlott,  the  liext 
procefs  15  by  writ  of  attachment^  or  poney  fo  called  from  the 
words  of  the  writ  ^,  "  pom  per  i>adium  etfalvos  pltgios^  put 
*^  by  gage  and  fafe  pledge's  A.  B.  the  defendant,  ^r."  ThU 
is  a  writ,  not  iffiiing  out  of  chancery,  but  out  of  the  court  ot  , 
common  pleas,  being  grounded  on  the  non-appearance  of  th6 
defendant  at  the  return  of  the  original  writ ;  and  thereby  the 
flieriff  is  commanded  to  attach  him>  by  taking  gage,  that  i8> 
certain  of  his  goods,  which  he  (hall  forfeit  if  he  doth  not  ^ 
appear  <;  or  by  making  him  fiXiA  fafe  pledges  or  fureties  who 
fliall  be  amerced  in  cafe  of  his  non-appearance  **.  This  is 
alfo  the  firft  and  immediate  procefs,  S)i^ithoUt  any  previous 
fummons,  upon  aftions  of  trefpafs  vi  tt  artnh,  or  for  othef 
injuries,  which  though  not  forcible  are  yet  trefpaflcs  againft 
the  peace,  as  deceit  and  confpiracy ' ;  where  the  violence  of 
the  wrong  requires  a  more  fpeedy  remedy,  and  therefore  the 
original  writ  commands  the  defendant  to  be  at  once  attach- 
ed, without  any  precedent  warning  jw 

If,  after  attachment y  the  defendant  negle£ls  to  appear,  he  not 
only  forfeits  this  fccurity,but  is  moreover  to  be  farther  compeU 
led  by  writ  of  dtjlringfu  ^y  or  di/lrefsy  ififimte  f  which  is  a  fub^ 
fequent  procefs  iiTuingfrom  the  court  of  common  pleas,  com^ 
snanding  the  (heriffto  didrein  the  defendant  from  time  to  time, 
and  continually  afterwards,  by  taking  his  goods  and  the  profits 
of  his  lands,  which  are  called  ijfuesf  and^  which  by  the  com- 
mon law  he  forfeits  to  the  king  if  he  doth  not  appear  ^  But 
now  the  iflues  may  be  fold,  if  the  court  fliall  fo  direct,  in 
order  to  defray  the  rcafonable  cofts  of  tlie  plaintiiF",  In  like 

e  Stlanh.  4/i  Jurt  SueoB,  /.  1.  r.  6.  j  Append  N*  H.  ^  i. 
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manner  by  the  civil  law,  if  the  defendant  abfconds,  fo  that 
the  citation  is  of  no  effeiSj  <<  mitiitur  advetjarius  inpojfejfto^ 
'*  nem  bonorum  ejus  "." 

Akd  here  by  the  common,  as  well  as  the  civil,  law  the 
.  procefs  ended  in  cafe  of  injuries  without  force :  the  defend- 
ant, if  he  had  any  fubftance,  being  gradually  ftripped  of  it 
all  by  repeated  diftreflcs,  till  he  rendered  obedience  to  the 
king's  writ ;  and,  if  he  had  no  fubftance,  the  law  held  him 
incapable  of  making  fatisfa&ioti,  and  therefore  looked  upon 
all  farther  procefs  as  nugatory.     And  befides,  upon  feodal 
principles,  the  perfon  of  a  feudatory  was  not  liable  to  be  at- 
tached for  injuries  merely  civil,  left  thereby  his  lord  ihould 
be  deprived  of  his  perfonal  fervices.    But,  in  cafes  of  injury 
accompanied  with  force,  the  law,  to  puniih  the  breach  of 
the  peace  and  prevent  it's  difturbance  for  the  future,  pro« 
vided  alfo  a  procefs  againft  the  defendant's /^r^/i  in  cafe  he 
negleAed  to  appear  upon  tlie  former  procefs  of  attachment» 
or  had  no  fubftance  whereby  to  be  attached ;  fabje£ling  his 
body  to  imprifonment  by  the  writ  of  capias  ad  nfpondendum  \ 
But  this  immunity  of  the  defendant's  perfon,  in  cafe  of 
peaceable  thotigh  fraudulent  injuries,  producing  great  con- 
tempt of  the  law  in  indigent  wrongdoers,  a  capias  Was  alfb 
allowed,  to  arreft  the  perfon,  in  a£lions  of  account^  though 
no  breach  of  the  peace  be  fuggefted,  by  the  ftatutes  of  Marl- 
bridge,  52  Hen.  III.  c.  23.  and  Weftm.  2.  13  £dw.  L  c.  11: 
in  aJ[tions  of  deht  and  detinue^  by  ftatute  25  Edw.  III.  c.  17. 
and  in  all  a£tions  on  the  cafe^  by  ftatute  19  Hen.  VH.  c.  p. 
Before  which  laft  ftatute  a  prajiice  had  been  introduced  of 
commencing  the  fuit  by  bringing  an  original  writ  of  trefpafs 
quare  claufum  frept^  for  breaking  the  plaintiff's  clofe,  vi  et 
armisi  which  by  the  old  conunon  law  fubje£led  the  defend- 
ant's perfon  to  be  arrefted  by  writ  of  capias  $  and  then  aiier- 
wards,  by  connivance  of  the  court,  the  plaintiff*  might  pro- 
ceed  to  profecute  for  any  other  lefs  forcible  injury.    This 
practice  (through  cuftom  rather  than  neceility,  and  for  faving 
ibme  trouble  and  ezpenfci  in  fuing  out  a  fpecial  original 

« 17.  a.  4.  ^9.  ?  3  R^  x%. 
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adapted  to  the  particular  injury)  ftiU  continues  in  almoft  all 
cafesi  except  in  afHons  of  debt ;  though  now,  by  virtue  of 
the  ftatutes  above  cited  and  others,  a  capias  might  be  had 
upon  almoft  every  fpecies  of  complaint. 

If  therefore  the  defendant  being  fummoned  or  attached 
makes  default,  and  negledls  to  appear ;  or  if  the  {heriff  re«- 
turns  a  mbilf  or  that  the  defendant  hath  nothing  whereby  he 
IDay  be  fummoned,  attached,  or  diftreined ;  the  capias  now 
pfually  iffues  ^ :  being  a  writ  commanding  the  iheriff  to  tah 
the  body  of  the  defendant  if  he  may  be  found  in  his  bailie 
ivick  or  county,  and  him  fafely  to  keep,  fo  that  he  may  have 
him  in  court  on  the  day  of  the  return,  to  anfwer  to  the  plain- 
tiff of  a  plea  of  debt,  or  trefpafs,  is^c.  as  the  cafe  may  be. 
This  writ,  and  all  others  fubfequent  to  the  original  writ,  not 
ifluing  out  of  chancery  but  from  the  court  into  which  the 
original  was  returnable,  and  being  grounded  on  what  has 
pafled  in  that  court  in  confequence  of  the  iheriff's  return,  are 
called  judicial^  not  original  writs ;  they  iflue  under  the  pri- 
vate feal  of  that  court,,  and  not  under  the  great  feal  of  Eng- 
land ;  and  are  teftii^  not  in  the  king's  name,  but  in  that  of 
the  chief  (or,  if  there  be  no  chief,  of  the  fenior)  juftice  only. 
And  thefe  feveral  writs  being  grounded  on  the  iheriff's  rec- 
tum, mud  refpeflively  bear  date  the  fame  day  on  which  the 
^vrit  immediately  preceding  was  returnable. 

« 

« 

This  is  the  regular  and  orderly  method  of  procefs.  But 
k  is  now  ufual  in  pra£tice»  to  fue  out  the  capias  in  the  firft 
inftance^  upon  a  fuppofed  return  of  the  iheriff;  efpecially  if 
It  be  fufpe^ed  that  the  defendant,  upon  notice  of  the  a^ioUf 
will  abfcond :  and  afterwards  a  fictitious  original  is  drawn  up^ 
if  the  party  is  called  upon  fo  to  do,  with  a  proper  return 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regu- 
larity. When  this  capias  is  delivered  to  the  iheriff,  he  by  his 
under-iheriff  grants  a  warrant  to  his  inferior  officers,  or  bai- 
Hfis,  to  execute  it  on  the  defendant.  And,  if  the  flieriff  of 
O^fordihire  (in  which  county  the  injury  is  Cuppofed  to  be 
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committed  and  the  a&ion  is  laid)  cannot  find  the  defendant 
C  283  3  in  his  jurifdi£lion,  he  returns  that  he  is  not  found,  non  (fi  in* 
yentusy  in  his  bailiwick  x  whereupon  another  writ  ifiues, 
called  a   teftaium  capias\   direded   to  the  flieriff  of  the 
county  where  the  defendant  is  fuppofed  tp  refide,  as  of 
Berkihire^  reciting  the  former  writ,  and  that  it  is  fefijfieJy  tefr 
fatum  efiy  that  the  defendant  lurks  or  wanders  in  bis  baillwick| 
wherefore  he  is  commanded  to  take  him,  as  in  the  former  rc- 
pias.     But  here  alfo,  when  the  nflion  is  brought  in  one 
county  and  the  defendant  lives  in  another,  it  is  ufual,  for 
faving  trouble,  time,  and  expcnfc,  to  make  out  a  te/tatum  ca* 
pias  at  the  firft  -,  fuppofing  not  only  an  original,  but  alfo  a 
former  capias^  to  have  been  granted,  which  in  faft  never  was. 
And  this  fi£lion,  being  beneficial  to  all  parties,  is  readily  ac-r 
quiefced  in  and  is  now  become  the  fettled  praftjce  ;  being  one 
among  many  inftances  to  illuftrate  that  maxim  of  law,  that 
in  ^^ione  juris  amfiJUi  acquit  as. 

But  where  a  defendant  abfconds,  and  the  plaititiflF  would 
•proceed  to  an  outlawry  againft  him,,  an  original  writ  muft 
then  be  fued  out  regularly,  and  after  that  a  capias.  And  if 
the  iherift'  cannot  find  the  defendant  upon  the  firft  writ  of 
capiasj  and  returns  a  mn  efi  inventus^  there  iflues  out  an  alias 
writ,  and  after  that  a  piurics,  to  the  fame  efie£l  as  the  for- 
mer': only  after  thefe  yrords  "we  command  you,"  this 
claufe  is  inferted,  **  as  vfchzvt  formerly^*  or,  **  a$  we  have 
«  ofUn^  commanded  you  5- — ^^/tcut  alias,"  or,  **ficut  plurjcs, 
^'  praefipifnus.**  And,  if  a  non  ejl  invcfitus  is  teturncd  upon  all 
pf  them,  then  a  writ  of  exigent  or  exigi  facial  may  be  fued 
out",  which  requires  the  fheriff  to  caufc  the  defendant  to  be 
proclaimed,  required,  or  exacted,  in  five  county  courts  fuc** 
cefEvely,  to  render  himfelf  ^  and  if  he  does,  then  to  take 
him,  as  in  a  capias ;  but  if  he  does  not  appear,  and  is  re« 
turned  quinto  exaBus^  he  (hall  then  be  outlawed  by  fhe  coro* 
ners  of  the  county.  Alfo  by  ftatijtcs  (5  Hen.  VIII.  c.  4.  and 
31  Eliz.  Qt  3-  whether  the  defendant  diyclTs  )vithin  the  famp 

,      ?  4pp«i4.  NMII.  §  |j  '/^i</f  •/^V.. 


Ch.  19.  Wrongs.  1S3 

or  another  cottnty  than  that  wherein  the  emgint  is  fued  out, 
a  nvrit  rf  proclamation  ^  (hall  ifibe  out  at  the  fame  time  with  [  ^^94  j 
die  extgefit^  commanding  ,the  (faeriff  of  the  county,  wherein 
the  defendant  dwells,  to  make  three  proclamations  thereof  in 
places  the  moft  notorious,  and  moft  likely  to  come  to  hii 
knowlege,  a  month  before  the  outlawry  (hall  take  place. 
Such  outlawry  is  putting  a  man  out  of  the  protection  of  the 
law,  fo  that  he  is  inc^able  to  bring  an  a&ion  for  redrefs  of 
injuries ;  and  it  is  alfo  attended  with  a  forfeiture  of  all  one's 
goods  and  chattels  to  the  king*  And  therefore,  till  fome 
time  after  the  conqueft,  no  man  could  be  outlawed  but  for 
felony  \  but  in  Bradkon's  time,  and  fomewhat  earlier,  procefs 
of  outlawry  was  ordained  to  lie  in  all  actions  for  trefpaflest^  et 
armis  ^  And  fince  his  days,  by  a  variety  of  (latutes  (the  fame 
which  allow  the  writ  of  capias  before-mentioned)  procefs  of 
outlawry  doth  lie  in  divers  a£lions  that  are  merely  civil; 
provided  they  be  commenced  by  original  and  not  by  biU'^  If 
after  outlawry  the  defendant  appears  publicly,  he  may  be 
arrefted  by  a  writ  of  capias  ttihgafum ",  and  committed  till 
the  outlawry  be  reverfed.  Which  reverfal  may  be  had  by  the 
defendant's  appearing  perfonally  in  court  or  by  attorney  ^  } 
(though  in  the  king's  bench  he  couM  not  appear  by  attorney*, 
till  permitted  by  ftatute  4  &  5  W.  &  M.  c.  18.}  and  any 
|daufib}c  caufe,  however  flight,  will  in  general  be  fofEcient 
to  reverfe  it,  it  being  confidered  only  as  a  procefs  to  compel 
an  appearance.  But  then  the  defendant  muft  pay  full  cofts^ 
and  put  the  pUuntifFin  the  fame  condition,  as  if  he  had  ap* 
peared  before  the  writ  of  exigi facias  was  awarded  r 

Such  is  the  firfl:  procefs  in  the  court  of  common  picas.  In 
the  king^s  bcjfch  they  may  alfo  (and  frequently  do  J  proceed  in 
certain  caufes,  particularly  in  anions  of  ejefbnent  and  tre£» 
pafs,  by  original  writ,  with  attachfn^t  and  capias  thereon  Y  \ 
returi>4ble,  not  at  We(lrnin(ler;  where  the  common  pleas  arQ 

f  iVppcfid.  H^  in.  §  2.  V  2  Roll.  Rep.  490.    JttguL  C.  B# 
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npw  fixed  in  confequence  of  magna  earia^  but  *^  uUawqua 
^^Juerimus  in  jinglia"  wbercfoever  the  king  (hall  then  be  in  . 
[  285  ]  Epgland ;  the  king's  bench  being  removable  into  any  part 
of  England  at  the  pleafure  and  difcretion  of  the  crown.    But 
the  napre  i^fual  method  of  proceeding  therein  is  without  any 
original,  but  by  a  peculiar  fpecies  of  procefs  entitled  a  ti/l  of 
Middlifex :  and  therefore  fo  entitled,  becaufe  the  court  now 
fits  in  that  county;  for  if  it  fate  in  Kent,  it  would  then  b^  a 
bill  of  Kent  \  For  though,  as  the  juftices  of  this  court  have, 
by  it's  fundamental  conftitution,  power  to  determine  all  oU 
fences  and  trefpaffes,  by  the  common  law  and  cuftom  of  the 
realm  \  it  needed  no  original  writ  from  the  crown  to  give  it 
cognizance  of  any  mifdemefnor  in  the  county  wherein  it  re<v 
fides }  yet,  as  by  this  court's  coming  into  any  county,  it  im« 
n^ediately  fuperfeded  the  ordinary  adminiftration  of  juftice 
•  by  the  geperal  commiflions  of  eyre  and  of  oyer  and  terminer^ 
9  procefs  of  it's  own  became  necefTary  within  the  county 
where  it  fate,  to  bring  in  fuch  perfons  as  werie  accufed  of 
committing  ^ny  forcible  injury.    The  bill  of  Middlefex% 
(which  was  formerly  always  founded  pn  a  plqint  of  trefpafs 
quare  claufum  fregit,  entered  on  the  records  of  the  court  <<)  is 
2f  kind  of  capiaty  dire£):ed  to  the  iheriff  of  that  county,  and 
commanding  him  to  take  the  defendant,  and  have  him  before 
our  lord  the  king  at  Weftminfter  on  a  day  prefi^ed^  to  anfwer 
U>  the  plaintiff  of  a  plea  of  trefpafs.     For  this  aqcufation  of 
trefpafs  it  isj  that  gives  the  court  of  king's  bench  jurifdidion 
in  other  civil  caufes,  as  was  formerly  obferved ;  fince,  when 
once  the  defendant  is  taken  into  cuftody  of  the  marihal,  or 
prifon-keeper  of  this  court,  for  the  fuppofed  trefpafs,  he, 
b^mg  then  a  prifoner  of  this  court,  may  here  be  profecuted 
for  any  other  Qiecies  of  injury.     Yet,  in  order  to  found  this 
jurifdi£lion,  it  is  npt  necefiary  that  the  defendant  be  afhially 
the  marflial's  priibner ',  for,  as  foon  as  he  appears,  or  puts 

sThaf,  when  the  coutt  late  at  Oxo  b  Bro.  Abr.    r.  juriJUiffhM,    66* 
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in  bail,  to  the  procefs^  he  is  deemed  by  fo  doing  to  be  In  fach 
cuftody  of  the  marflialj  as  will  give  the  court  a  jurifdiflion 
to  proceed  '.  And,  upon  thefe  accounts,  in  the  bill  or  pro- 
cefs  a  complaint  of  trefpafs  is  always  fuggefted,  whatever  elfe  r  286  ] 
mav  be  the  real  caufe  of  adton.  This  bill  of  Middlefex  mufl: 
be  ferved  on  the  defendant  by  the  fliefifF,  if  he  finds  him  in 
that  county;  but,  if  he  returns  "  tion  eft  wventus^  then 
there  ifiues  out  a  writ  of  latitat  ^  to  the  iheriiF  of  another 
county,  as  Berks :  which  is  fimilar  to  the  teftatum  capias  in 
the  comtnon  pleas,  and  recites  the  bill  of  Middlefex  and  the 
proceedings  thereon,  and  that  it  is  teftSfied  that  the  defendant 
•*  latitat  it  difcurrit^*  lurks  and  wanders  about  in  Berks ;  and 
therefore  commands  the  (herlfFto  take  him,  and  have  his  body 
in  court  on  the  day  of  the  return.  But,  as  in  the  common 
pleas  the  teftatum  capias  may  be  fued  out  upon  only  a  fuppofed* 
and  not  an  a£tual,  preceding  capias ;  fo  in  the  king's  bench 
a  latitat  \%  ufually  fued  out  upon  only  a  fuppofed,  and  not  an 
a£lual,  bill  of  Middlefex.  So  that,  in  faft,  a  latitat  may  be 
called  the  firft  procefs  in  the  court  of  king's  bench,  as  the 
teflatum  capias  is  in  the  common  pleas.  Yet,  as  in  the  com* 
mon  pleas,  if  the  defendant  lives  in  the  county  wherein  the 
a6^ion  is  laid,  a  common  capias  fiifiices ;  fo  in  the  king's 
bench  likewife,  if  he  lives  in  Middlefex,  the  procefs  mud 
ftill  be  by  hill  of  Middlefex  only. 

In  the  exchequer  the  firft  procefs  is  by  writ  of  quo  minus^ 
in  order  to  give  the  court  a  jurifdi£tion  over  pleas  between 
party  and  party.  In  which  writ  i  the  plaintiiF  is  alleged  to 
be  the  king's  farmer  or  debtor,  and  that  the  defendant  hath 
done  him  the  injury  complained  of  ^  quo  minus fufjiciens  exiftit, 
by  which  he  is  the  lefs  able,  to  pay  the  king  his  rent,  or  debt. 
And  upon  this  the  defendant  may  be  arrefted  as  upon  a  capias 
from  the  common  pleas* 

Thus  differently  do  the  three  courts  fet  out  at  firft,  in  the 
commencement  of  a  fi^it,  in  order  to  entitle  the  two  courts 
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of  king's  bench  and  exchequer  to  hold  plea  in  cauflss  between 
{uhjeGt  and  f ubjefl,  which  by  the  original  conftitution  of  Weft- 
minfter-hall  they  were  noc  empowered  to  do.  Afterwards, 
when  the  caufe  is  once  drawn  into  the  refpedlive  courtS}  the 
method  of  purfuing  it  is  pretty  much  die  fame  in  all  of  them* 

I  187  ']  If  the  (herifT  has  found  the  defendant  upon  any  of  the 
former  writs,  the  capias  lat'itaty  i2fc*  he  was  antiently  obliged 
to  take  him  into  cuftody,  in  order  to  produce  him  in  court 
upon  the  return,  however  fmall  and  minute  the  caufe  of 
a£tion  might  be.  For,  not  having  obeyed  the  original  fum<» 
mons,  he  had  (hewn  a  contempt  of  the  court,  and  was  no^ 
longer  to  be  trufted  at  large.  But  when  the  fummons  fell 
into  difufe,  and  the  capias  became  in  h&.  the  firft  procefs,  it 
was  thought  hard  to  imprifon  a  man  for  a  contempt  which 
was  only  fuppofed :  and  therefore  in  common  cafes  by  the 
gradual  indulgence  of  the  courts  (at  length  authorized  by  fta- 
tute  12  Geo.  I,  c.  29.  which  was  amended  by  5  Geo.  II, 
c.  27.  made  perpetual  by  21  Geo.  IL  c.  3.  and  extended  to 
all  inferior  courts  by  19  Geo.  III.  c.  70.)  the  (herifFor  pro- 
per officer  can  now  only  perfonally  ferve  the  defendant  with 
the  copy  of  the  writ  or  procefs,  and  with  notice  in  writing  to 
appear  by  his  attorney  in  court  to  defend  this  aflion ;  which 
in  efFe£l  reduces  it  to  a  mere  fummons.  And  if  the  defendant 
thinks  proper  to  appear  upon  this  notice,  his  appearance  is 
recorded,  and  he  puts  in  fureties  for  his  future  attendance  and 
obedience ;  which  fureties  are  called  common  bail^  being  the 
fame  two  imaginary  perfons  that  were  pledges  for  the  plain- 
tifPs  profecution,  John  Doe  and  Richard  Roe.  Or,  if  the  de- 
fendant does  not  appear  upon  the  return  of  the  writ,  or  within 
four  (or  in  fome  cafes,  eight)  days  after  (i),  the  plaintiff  may 

--        ■  t- ,.  -       -   ■ ,  ■  . 

(i)  In  all  cafes  where  the  defendant  is  feryed  with  a  copy  of 
(he  procefs^  he  has  eight  days  to  file  common  bail  in  the  king's 
bench,  or  to  enter  a  common  appearance  in  the  common  pleas, 
excluftve  of  the  return  day ;  and  if  the  lad  of  the  eight  days 
is  a  funday,  he  has  all  the  next  day,  |  Cromf.  Prac.  48^ 
I  Burr.  56. 
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<nteran  appearance  for  him,  asif  hehad  ineally  appeared;  and 
may  file  common  bail  in  the  defendant's  name,  and  proceed 
thereupon  as  if  the  defendant  had  done  it  himfelf. 

But  if  the  plaintiff  will  make  affidavit^  or  afiert  upon, 
oath,  that  the  caufe  of  aQion  amounts  to  ten  pounds  or  up- 
wards(2),  then  he  may  arreft  the  defendant,  and  make  him  put 
in  fubftantial  fureties  for  his  appearance,  called j^r/a/^mV*  la 
order  to  which,  it  is  required  by  ftatute  1 3  Car.  II.  ft.  a.  c.  2. 
that  the  true  caufe  of  a£tion  fhould  be  exprefTed  in  the  body  of 
the  writ  or  procefs :  elfe  no  fecurity  can  be  taken  in  a  greater 
fum  than  40  /•     This  ftatute  (wiihout  any  fuch  intention 
in  the  makers)  had  like  to  have  oufted  the  king's  bench  of 
all  it's  jurifdi£lion  over  civil  injuries  without  force  ;  for,  as  f  '^^^  J 
the  bill  of  JMiddlefex  was  framed  only  for  actions  of  trefpafs^ 
a  defendant  could  not  be  arrefted  and  held  to  ball  thereupon 
for  breaches  of  civil  contracts.     But  to  remedy  this  incon-< 
veniencc,  the  officers  of  the  king's  bench  devlfed  a  method 
of  adding  what  is  called  a  claufe  of  ac  etiam  to  the  ufuat 
complaint  of  trefpafs :  tlie  bill  of  Middlefex  commanding 
the  defendant  to  be  brought  in  to  anfwer  the  plaintiff  of  a 
plea  of  trefpafs,  and  alfo  to  a  bill  of  debt  <* :  the  complaint 
of  trefpafs  giving  cognizani^e  to  the  court,  and  that  of  debt 
authorizing  the  arreft.  In  imitation  of  which,  lord  chief  juf- 
tice  North  a  few  years  afterwards,  in  order  to  fave  the  fuitors 
of  his  court  the  trouble  and  expenfe  of  fuing  out  fpecial  ori- 
ginals^ directed  that  in  the  common  pleas,  befides  the  ufual 

(  Tfye*s  Jm  FiTizar.  xos.  Append.  No  IU«  §  $» 


(2}  This  affidavit  mud  be  ceitaia  and  pofidve  ;  for  an  afida* 
yit  made  upon  belief,  or  witli  a  reference  to  fomething  clfe,  at 
where  the  plaintlfF  fwears  the  defendant  is  indebted  to  him  in  ten 
pounds  or  upwards,  as  appears  by  his  books>  or  by  a  bill  deli* 
vered^  will  not  be  fufEcieot,  unle£i  the  plaintiff  is  ao  executor 
jidmioillratorj  or  aifignee  ;  for  then,  from  the  pature  of  his  fiiua- 
tioQ^  he  cannot  fwear  more  pofitively  than  from  belief^  or  from  a 
reference  ig  the  accounts  of  others,     i  Seilon*s  Pmc.  112. 

complaint 
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complaint  of  breaking  the  plaintxfFs  clofc,  a  claufe  of  ac 
ttiam  might  be  alfo  added  to  the  writ  of  capias^  containing 
the  true  caufc  of  aftion ;  as,  "  that  the  faid'Charles  the  dc- 
«'  fendant  may  anfwcr  to  the  plaintiff  of  a  plea  of  tiefpafs  in 
<<  breaking  his  clofe:  and  alfo,  ac  etiam^  may  anfwer  him, 
«*  according  to  the  cudom  of  the  court,  in  a  certain  plea  of 
«*  trcfpafs  upon  the  cafe,  upon  promifcs,  to  tlie  value  of 
**  twenty  pounds,  £5*<r '."  The  fum  fworn  to  by  the  plaintiff 
is  marked  upon  the  back  of  the  writ ;  and  tlie  flieriff,  or  his 
officer  the  bailiff,  is  then  obliged  aflually  to  arred  or  take 
into  cuftody  the  body  of  the  defendant,  and,  having  fo  donCj 
to  return  the  writ  with  a  cepi  corpus  endorfed  thereon. 

An  arrefl  muft  be  by  corporal  feifing  or  touching  the  de- 
fendant's body ;  after  which  the  bailiff  may  juftify  breaking 
open  the  houfe  in  which  he  is,  to  take  him:  otherwife  he 
has  no  fuch  power  \  but  mud  watch  his  opportunity  to  arrefi 
him.  For  every  man's  houfe  is  looked  upon  by  the  law  to  be 
his  cadle  of  defence  and  afylum,  wherein  he  fhocld  fuffcr 
no  violence  (3).  Which  principle  is  carried  fo  far  in  the  civil 
law,  that  for  ^e  mod  part  not  fo  much  as  a  common  citation 

I  Lilly  pna.  Re{.  f.  4f  <rfM.    North*iiile<iflor4Gtttlfor4.  99. 


(3)  A  bailiff  before  he  has  made  the  arreft  cannot  break  opeo 
an  outer  door  of  a  houfe ;  but  if  he  enters  the  outer  door 
peaceably,  he  may  then  break  open  the  inner  door,  though  it  be 
the  apartment  of  a  lodger*  if  the  owner  himfelf  occupies  part  of 
the  houfe.  Cowp.  i*  fiat  if  the  whole  houfe  be  let  in  lodgingfl^ 
as  each  lodging  is  then  confidered  a  dwelling  houfe,  in  which 
burglary  may  be  fbted  to  have  been  committed,  fo  in  that  cafe 
I  conceive  the  door  of  each  apartment  ^ould  be  confidered  an 
outer  door,  which  could  not  be  legally  broken  qpen  to  execute  an 
aureft.  Cowp,  2.  It  is  not  neceifary  that  the  arreft  (hould  be 
made  by  the  hand  of  the  bailiff,  nor  that  he  (hould  be  adually 
in  fight ;  yet  where  an  arrefl  is  made  by  his  affifbnt  or  fol- 
lower, the  bailiff  oaeht  to  be  fo  near  as  to  be  confidered  as  ^d^z 
\ii  it*    Cewp,  65. 

or 
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or  fummonsy  much  lefs  an  arreft,  can  be  executed  upon  a 
man  within  his  own  walls  K    Peers  of  the  realm,  members 
of  parhamenty  and  corporations,  are  privileged  from  arrefts ;   r  ^tc  1 
and  of  courfe  from  outlawries  '•  And  againft  them  the  procefii 
to  enforce  an  appearance  muil  be  by  fummons  and  diftrefs 
infinite  J,  in  (lead  of  a  capias.    Alfo  clerks,  attorneys,  and 
all  other  perfons  attending  the  courts  of  juftice  (for  attorneys, 
being  officers  of  the  court,  are  always  fuppofed  to  be  there 
attending)  are  not  liable  to  be  arrefted  by  the  ordinary  procefs 
of  the  court,  but  muft  be  fued  by  biU  (called  ufually  a  ii/i  of 
frivlligej  as  being  perfonally  prefent  in  court  ^*    Clergymen 
performing  divine  fervice,  and  not  merely  (laying  in  the 
thurch  with  a  fraudulent  defign,  are  for  the  time  privileged 
from  arreds,  by  dat.  50  £dw.  HI.  c.  5.  and  i  Ric.  II. 
c.  1 6.  as  likewife  members  of  convocation  a£lually  attending 
thereon,  by  ftatute  8  Hen.  VI.  c.  i  •    Suitors,  witnefies,  and 
other  perfons,  necefiarily  attending  any  courts  of  record  upon 
buGnefs,  are  not  to  be  arredcd  during  their  a£lual  attend- 
ance, which  includes  their  nece(rary  coming  and  returning. 
And  no  arreft  can  be  made  in  the  king's  prefence,  nor  within 
the  verge  of  his  royal  palace  *,  nor  in  any  place  where  the 
king's  juftices  are  aAually  fitting.    The  king  hath  moreover 
a  fprcial  prerogative,  (which  indeed  is  very  feldom  exerted") 
that  he  may  by  his  writ  nf  protcEiion  privilege  a  defendant 
from  all  perfonal,  and  many  real,  fuits  for  one  year  at  a  time, 
and  no  longer;  in  refpe£l  of  his  being  engaged  in  his  fervice 
out  of  the  realm  *•    And  the  king  alfo  by  the  common  law 


i  Wbiidockc  of  ptfl  S06, 107. 
.    j  Sec  page  iSo. 

a  Bra.  Air.  t,  MiU,  19. 1  %  Mod.  163. 

»  Sec  Vol.  IV.  176.  The  verge  of  the 
filacc  of  Wcftminfter  cxttndt,  by  ftat. 
ftS  Hctt.  VI  \U  c.  I  «•  Itom  Charing.croft 
to  Weftauader.htU. 

m  Sit  S4wtrd  Coke  inioniit  »» 
(1  laft.  I3i«)  tfait  herein  «<  he  could 
**  fay  Bochiof  of  hit  own  ctperienee ; 
M  f«  alheU  qucca  Iliiabcth  nsitouncd 


**  many  wars»  yet  ihe  granted  few  or  no 
«  prote^ions :  and  her  reafon  was,  that 
«  he  was  no  fit  fubje£l  to  be  employed 
**  in  her  fervice,  that  was  fubje£t  to 
**  other  men's  a^llons ;  kft  ihe  might 
«  be  thought  to  delay  joftice.**  But 
king  WiUiam,  in  1691,  granted  cnc  to 
lord  Cuttty  to  protedk  him  from  being 
eutlcwed  by  hia  tayior :  (3  Lev.  332.) 
which  is  the  laft  that  appears  upon  our 
books. 
a  rinch.  L«  454.    3  Lev.  331* 

might 
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night  take  his  (iebtor  into  his  prote£Uony  lb  that  no  one 
might  fue  or  arreft  him  till  tlie  king's  tiebt  were  paid  ° :  but 
by  the  ftatute  25  Edw.  III.  ft.  5.  c.  19.  notwithftanding  fuch 
r  2qQ  1  ptotcAion,  another  creditor  may  proceed  to  judgment  agarnft 
himi  with  a  ftay  of  execution,  tiH  tlie  king's  debt  be  paid ; 
unkfs  fuch  creditor  will  undertake  for  the  king's  debt,  and 
then  he  fliall  have  execution  for  both.  And,  laftly,  by  ftatute 
29  Car.  II.  c.  7 .  no  arreft  can  be  macte,  nor  proccfs  ferved  upon 
a  funday,  except  for  treafon,  felony,  or  breach  of  the  peace. 

When  the  defendant  is  regularly  arrcftcd,  he  muft  either 
go  to  prifon,  for  fafe  cuftody :  or  put  in  fpedal  bail  to  die 
OxtxiS.  For,  the  intent  of  the  arreft  being  only  to  compel 
an  appearance  in  court  at  the  return  of  the  writ,  that  purpofe 
is  equally  anfwered,  whether  the  fherifT  detains  his  perfon, 
or  takes  fufficient  fecurity  for  his  appearance,  called  hall 
(from  the  French  word,  bailler^  to  deliver)  becaufe  the  de- 
fendant is  bailed,  or  delivered,  to  his  fureties,  upon  their 
giving  fecurity  for  his  appearance ;  and  is  fuppofed  to  con- 
tinue in  their  friendly  cuftody  inftead  of  going  to  gaol.  The 
method  of  putting  in  bail  to  the  (beriif  is  by  entering  into  a 
bond  or  obligation,  with  one  or  more  fureties,  (not  fidiitious 
perfons,  as  in  the  former  cafe  of  common  bail,  but  real, 
fubftantial,  refponCble  bondfmen}  to  infure  the  defendant's 
appearance  at  the  return  of  the  writ  -,  which  obligation  is 
called  the  haii-iondP.  The  (herifF,  if  he  pleafes,  Mfjy  let  the 
defendant  go  without  any  fureties  i  but  that  is  at  his  own 
peril:  for,  after  once  taking  him,  the  (herifF  is  bound  to 
keep  him  fafely,  fo  as  to  be  forthcoming  in  court  i  otherwife 
an  a£kton  lies  againft  him  for  an  efcape.  But,  on  the  other 
hand,  he  is  obliged,  by  ftatute  23  Hen.  VI.  c  10.  to  take 
(if  it  be  tendered)  a  fufficient  bail-bond :  and,  by  ftatute 
12  Geo.  I.  c.  29.  the  iheriffihaU  take  bail  for  no  other  fum 
than  fuch  as  is  fwom  to  by  the  plaintiff*^  arid  endorfed  on  the 
back  pf  the  writ. 

•  F.  N.  B.  »S.    Co.  Uct.  131.  f  AfpexM^-No  III.  \^ 

Upon 
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*    Upok  the  return  of  the  wrk,  or  within  four  days  after  (4)^ 

the  defendant  mud  appear  according  to  die  exigency  of  the 

Vrit.     This  appcaranct  is  effeded  by  patting  in  and  juftifying 

bail  t9  the  oBioti ;  which  is  commonly  called  putting  in  bail 

ttiave^     If  this  be  not  done,  and  the  bail  that  were  taken  by 

the  {htnffMow  are  refponfible  perfons,  the  plaintiff  may  £  291  3 

take  an  aflignmcnt  from  the  Iheriff  of  the  bail-bond  (under 

the  ftatute  4  &  5  Ann.  c.  16.)  and  bring  an  a£kion  thereopoii 

againft  the  iherifPs  bail.     But  if  the  bail,  fo  accepted  by  the 

fheriffy  be  iufolvent  perfons,  the  plaintiff  may  proceed  againft 

the  (heriff  himfelf I  by  calling  upon  him,  firft,  to  return  the 

writ  (if  not  already  done)  and  afterwards  to  bring  in  the. 

body  of  the  defendant.     And.  if  the  (heriff  does  not  then 

cavfe  fufficient  bail  to  be  put  in  and  peffe&ed  akove^  he  wifl 

himfiBlf  be  refponfible  to  the  plaintiff. 

The  bail  atove^  or  bail  to  tie  aSian^  muft  be  put  in  either 
in  open  court,  or  before  one  of  the  judges  thereof;  or  elfe, 
in  the  country,  before  a  commiflioner  appointed  for  that  pur* 
pofc  by  virtue  of  the  ftatute  4  W.  &  M.  c.  4.  which  muft  be 
tranfmitted  to  the  court.  Thefe  bail,  who  muft  at  leaft  be 
two  in  number,  muft  enter  into  a  recognizance  "^  in  couYt  or 
before  the  judge  or  commiffioner,  in  a  fum  equal  (or  in  fome 
cafes  double)(5)  to  that  which  the  plaintiff  has  fworn  tO( 
whereby  they  do  jointly  and  feverally  undertake,  that  if  the 
defendant  be  condemned  in  the  a£iian  he  fliall  pay  the  cofts 

q  Appends  No  JII.  §5. 

mm.     I..       -      ■^.■-        ■■  ■  ■      ,.  .     ■■     -.....— .     ■      ■         ■  ■  -,  .,  .fci..   —  .     .^ 

(4}  In  London  and  Middlefex  fpccial  bail  in  the  king's  bench 
mud  be  put  in  within  four  days>  exckiive  of  the  return  of  the 
writ;  in  any  other  county  within  fix  days :  but  if  the  laft  day  falls 
on  a  funday^  it  may  then  be  put  in  on  the  monday  following. 
In  any  other  county  where  the  adlion  is  brought  in  the  com- 
mon pleas  fpecial  bail  may  be  put  in  within  eight  days,  i  Cromp. 
Prac,  59. 

(5)  If  the  defendant  is  not  prefcnt,  and  docs  not  enter  into  the 

recognizance,  then  the  bail  are  bound  in  double  the  fum  fworn  to. 

%  Cnmp*  56. 

7  and 
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and  condcmnadon,  or  render  kimfeif  z  prifoner,  or  that  they 
will  pay  it  for  him :  which  recognizance  is  tranfmitted  to  the 
court  in  a  flip  of  parchment  entitled  a  bail  pUce^.  Andy  if 
excepted  to»  the  bail  mafl;  \>tpeffi£iid^  that  is,  they  ta^aStjuf* 
tify  themfelves  in  court,  or  before  the  eommiffioner  in  the 
country,  by  fwearing  themfehes  houfekeepers,  and  each  of 
them  to  be  worth  the  full  fum  for  which  they  are  bail,  after 
payment  of  all  their  debts.  This  anfwers  in  fome  meafure  to 
Hktjlipulatio  Qtfatifdatio  of  the  Rondan  laws ',  which  is  mutiu 
ally  given  by  each  litigant  party  to  th^  other :  by  the  plaintiff^ 
that  he  will  profecute  his  fuit,  and  payihe  cofts  if  he  lofes  hi$ 
caufe;  in  like  manner  as  our  law  ftill  requires  nominal  pledgee 
of  profecution  from  the  plaintiff:  by. the  defendant,  that  be 
Ihall  continue  in  court,  and  abide  the  fentence  of  the  judgCf 
much  like  our  fpecial  bail ;  but  with  tliis  difference,  that  the 
fdejujfores  were  there  abfolutely  bound,  judicatum  folvere^  to 
C  ^92  1  fee  the  cofts  and  condemnation  paid  at  all  events :  whereas  our 
fpecial  bail  may  be  difcharged,  by  furrendering  the  defendant 
into  cuftody,  within  the  time  allowed  by  law ;  for  which 
purpofe  they  are  at  all  times  entitled  to  a  warrant  to  appre« 
hend  him  ^ 

Special  bail  is  required  (as  of  courfe)  only  upon  a£lions 
of  debt,  or  a£lions  on  the  cafe  in  trover  or  for  money  due^ 
where  the  plaintiff  can  fwear  that  the  caufe  of  zQCxon  amounts 
to  ten  pounds :  but  in  a£lions  where  the  damages  are  preca^ 
rieus,  being  to  be  a^effed  ad  lihitum  by  a  jury,  as  in  adions 
for  words,  eje Ament,  or  trefpafs,  it  is  very  feldom  poflible  for 
a  plaintiff  to  fwear  to  the  amount  of  his  caufe  of  a£lion ;  ancf 
therefore  no  fpecial  bail  is  taken  thereon,  unlefs  by  a  judge's 
order  or  the  particular  direAions  of  the  court,  in  fome  pCcu*^ 
liar  fpecies  of  injuries,  as  in  cafes  of  mayhem  or  atrocious 
battery ;  or  upon  fuch  fpecial  circnmftances,  as  make  it  ab- 
folutely neceffary  that  the  defendant  ihould  be  kept  within 
the  reach  of  juftice.  Alfo  in  af^ions  againft  heirs,  executors^ 
and  adminiftratorsy  for  debts  of  the  deceafcd,  fpecial  bail  is 

r  Apptod.  No  III.  §  5«  %%  SkflW.  102«    6  Mod.  13 1. 

not 


Ch.  i^f.  W  It  o  N  o  $•  292 

not  demandable ;  for  the  a£lion  is  not  fo  properly  agairift  them 
in  perfon,  as  againft  the  effe£ts  of  the  deceafed  in  their  pof- 
feffion.  But  fpecial  bait  is  required  even  of  them^  in  anions 
for  a  deva/lavit^  or  wafting  the  goods  of  the  deceafed ;  that 
tvrong  being  of  their  own  committing; 

Thus  much  for  proctfs ;  which  i$  only  meant  to  bring 
the  defendant  iiito  courts  in  order  to  conteft  the  fuit,  and 
abide  the  determination  of  the  law.  When  he  appears  either 
in  perfon  as  a  prifontr^  or  out  upon  bail,  then  follow  the 
pleadings  between  the  parties,  which  we  (hall  conGder  at  large 
in  the  next  chaptera 


Vox..  lU. 
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CHAPTER     THE     TWENTIETH. 


OF     PLEADING. 


PLEADINGS  are  the  mutual  altercations  between 
the  plaintifF  and  defendant ;  which  at  prefent  are  fct 
down  and  delivered  into  the  proper  office  in  writing,  though 
formerly  they  were  ufually  put  in  by  their  counfel  ore  tenus^  or 
'uiva  voce,  in  court,  and  then  minuted  down  by  the  chief 
clerks,  or  prothonotaries  \  whence  in  our  old  law  French 
the  pleadings  are  frequently  denominated  the  parol. 

The  firft  of  thefc  is  the  declaration^  narratio  or  county 
antiently  called  the  tale  = ;  in  which  the  plaintifF  fets  forth 
his  caufe  of  complaint  at  length  :  being  indeed  only  an  am- 
plification or  expofition  of  tlie  original  writ  upon  which  his 
a£lion  is  founded,  with  the  additional  circumftances  of  time 
and  place,  when  and  where  the  injury  was  committed.  But 
we  may  remember  ^,  that,  in  the  king's  benc^,  when  the  de- 
fendant is  brought  into  court  by  bill  of  Middlefex,  u^n  a 
fuppofed  trefpafs,  in  order  to  give  the  court  a  jurifdi£tion, 
the  plaintiff  may  declare  in  whatever  afiion,  or  charge  him 
with  whatever  injury  he  thinks  proper;  unlefs  he  has  held 
him  to  bail  by  a  fpecial  ac  etiam,  which  the  plaintiff  is  then 
bound  to  purfue.  And  fo  alfo,  in  order  to  have  the  benefit  of 
a  capias  to  fecure  the  defendant's  perfon,  it  was  the  antient 
pra£lice  and  is  therefore  (lill  warrantable  in  the  common 
pleas,  to  fue  out  a  writ  of  trefpafs  quare  c/au/um /regit,  for 
breaking  the  plaintifPs  clofe :  and  when  the  defendant  is  once 

«  Append.  No  It.  §  1*  No  III.  §  6.  b  Seepag.  285. 18S. 

brought 
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brought  in  upon  this  writ,  the  plaintiff  declares  in  whatever 
a£^ion  the  nature  of  his  true  injury  may  require ;  as  in  an 
adlion  of  covenant,  or  on  the  cafe  for  breach  of  contrafi,  or 
other  lefs  forcible  tranfgreflion  c :  unlefs,  by  holding  the  de- 
fendant to  bail  on  a  fpecial  ac  etiam^  he  has  bound  himfelf  to 
declare  accordingly. 

In  heal  a£tions,  where  pofTeilion  of  land  is  to  be  recovered, 
or  damages  for  an  aftual  trefpafs,  or  for  wafte,  isfc.  affe£ling 
land,  the  plaintiff  mu(l  lay  his  declaration  or  declare  his  in- 
jury to  have  happened  in  the  very  county  and  place  that  it 
really  did  happen  5  but  in  tranjitory  adlions,  for  injuries  that 
might  have  happened  any  where,  as  debt,  detinue,  flander, 
and  the  like,  the  plaintiff  may  declare  in  what  county  he 
pleafes,  and  then  the  trial  muft  be  had  in  that  county  in  which 
the  declaration  is  laid.  Though  if  the  defendant  will  make 
affidavit)  that  the  caufe  of  afiiion,  if  any,  arofe  not  in  that  but 
Ml  another  county,  the  court  will  diretS):  a  change  of  the  venue 
or  vifne^  (that  is,  the  vicinia  or  neighbourhood  in  which  the 
injury  is  declared  to  be  done)  and  will  oblige  the  plaintiff  to 
declare  in.  the  other  county  5  unlefs  he  will  undertake  to  give 
materia]  evidence  in  the  firft  (i).  For  the  flatutes  6  Rich.  IL 
c.  2.  and  4  Hen.  IV.  c.  18.  having  ordered  a// writs  to  be 
laid  in  their  proper  counties,  this,  .as  the  judges  conceived, 
impowercd  them  to  change  the  venue^  if  required,  and  not 
to  infift  rigidly  on  abating  the  writ:  which  pra£lice  began  ia 
fihjs  reign  of  James  the  firft  ^,  And  this  power  is  difcretionally 
exercifed,  fo  as  to  prevent  and  not  to  caufe  a  defcd  of  juf- 
tice.  Therefore  the  court  will  hot  change  the  venue  to  any 
of  the  four  northern  counties,  previous  to  the  fpring  circuit ; 

c  2  Ventr.  a59.  FU'm.  231.    Styl.  praft.  Reg.  (idit. 

'  d  RaftcUr.  Dtttt.  184.  b.  Firx.  Mr.       1657.)  331. 
t.  Jny^p.  18.  Salk.  670.     Trye'syx/i 

(1)  But  if  he  fails  to  produce  at  the  trial  material  evidence  of 
tlve  caufe  of  a^ioft  in  the  county,  in  which  he  has  laid  it,  he  muft 
\ft  oonfuitsd,  though  he  might  have  recovered  a  verdi^l  in  another 
county.     2  BL  Ref^  103 1 . 
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bccaufe  there  the  affifes  are  holdeh  only  once  a  year^  at  the 
time  of  the  fummer  circuit.  And  it  will  fometimes  remove 
the  venue  ixom  the  proper  jurifdiAioa,  (efpccially  of  a  narrow 
and  limited  kind)  upOn  a  fuggeftion,  duly  fupported,  that  a 
fair  and  impartial  trial  cannot  be  had  therein  ^  (a). 

r  2UC  }  It  is  generally  ufaal  in  a6lion8  upon  the  cafe  to  fet  forth  fe- 
vetal  cafes,  by  different  counts  in  the  fame  declaration ;  fo  that 
if  the  plaintiff  fails  in  the  proof  of  one,  he  may  fucceed  in 
another.  As,  in  an  a£kion  on  the  cafe  upon  an  affumffit  for 
goods  fold  and  delivered,  the  plaintiff  ufually  counts  or  de- 
clares, fir  ft,  upon  a  fettled  and  agreed  price  between  him  and 
the  defendant ;  as  that  they  bargained  for  twenty  pounds:  and 
left  he  (hould  fail  in  the  proof  of  this,  he  counts  likewife  upon 
a  quantum  valebant ;  that  the  defendant  bought  other  goods, 
and  agreed  to  pay  him  fo  much  as  they  were  reafonably  worth; 
and  then  avers  that  they  were  worth  other  twenty  pounds  : 
and  ib  on  in  three  or  four  different  fliapes  \  and  at  laft  con- 
eludes  with  declaring,  that  the  defendant  had  refufed  to  ful- 
fil any  of  thefe  agreements,  whereby  he  is  endamaged  to  fuch 
a  value.  And  if  he  proves  the  cafe  laid  in  any  one  of  his 
counts,  though  he  fails  in  the  reft,  he  fhall  recover  propor- 
tionable damages.  This  declaration  always  concludes  with 
thefe  words,  **  and  thereupon  he  brings /w/V,  feV."  **  indepro' 
<•  ducitfenamj  isfc^  By  which  vf  ordSf  fust  oxfeRa  (afequendo) 
were  antiently  underftood  the  witnefTes  or  followers  of  the 
plaintiff.  For  in  former  times  the  law  would  not  put  the  de-. 

«  Sira.  S74..— Mylock  v.  Saladine.  '  Sdd.  00  Fortefc.  c.  ai. 

7rln.  4  Geo. ///•  B,  R. 


(2)  The  court  will  not  change  the  venue  in  an  adion  brought 
upon  a  fpecialty*  a  profniiTory  note,  or  a  bill  of  exchaqge ;  yet  in 
one  cafe  where  the  adion  was  upon  a  bond,  and  the  witne^es  of 
both  parties  lived  in  the  county  to  which  the  defendant  prayed 
the  venae  might  be  changed,  the  court  ordered  it  to  be  changed 
upon  condition  that  the  defendant  fhould  bring  no  writ  of  error^ 
and  fhould  give  judgment  of  the  term  preceding  the  trial,  i  T.  Rm 

.  .  iendant 
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fendant  to  the  trotible  of  anfwermg  the  charge^  till  the  plaintiff 
had  made  out  at  lead  a  probable  cafe  i.  But  the  a£bual  produc- 
tion of  the/uU^  the  feSa,  oxfollwfert^  is  now  antiquated;  and 
hath  been  totally  dU'ufed,  at  lead  ever  fince  the  reign  of  Ed- 
ward the  third,  though  the  form  of  it  ftill  continues* 

At  the  end  of  the  declaration  are  added  alfo  the  plaintiflTs 
common  pledges  of  profecution,  John  Doe  and  Richard  Roe, 
which,  as  we  before  obferved^,  are  now  mere  names  of  form; 
though  formerly  they  were  of  ufe  to  anfwer  to  the  king  for 
the  amercement  of  the  plaintiff,  in  cafe  he  were  nonfuited^ 
barred  of  his  adiion,  or  had  a  verdi£t  or  judgment  againft 
him^  For,  if  the  plaintiff  negle^is  to  deliver  a  declaration 
for  two  terms  after  the  defendant  appears,  or  is  guilty  of  other 
delays  or  defaults  againft  the  rules  of  law  in  any  fubfequent 
ftage  of  the  a£tion,  he  is  adjudged  nottofoUow  or  purfue  his  [  296  ] 
remedy  as  he  ought  to  do,  and  thereupon  a  nonfuit^  or  non 
profequiturf  is  entered  \  and  he  is  faid  to  be  nonpro/d.  And 
for  thus  deferting  his  complaint,  after  making  a  falfe  claim  6r 
complaint  (pro  falfo  clamorefuo)  he  (hall  not  only  pay  cofts 
to  the  defendant,  but  is  liable  to  be  amerced  to  the  king.  A 
retraxit  differs  from  a  nonfuit,  in  that  the  one  is  negative,  and 
the  other  pofitive:  the  nonfuit  is  a  mere  default  and  negled  of 
the  plaintiff,  and  therefore  he  is  allowed  to  begin  his  fuit  again^ 
upon  payment  of  colts ;  but  a  retraxit  is  an  open  and  volun* 
tary  renunciation  of  hb  fuit,  in  court,  and  by  this  he  for 
ever  lofes  his  a£tjon»  A  tUfcontinuance  is  fomewhat  (imilar  to 
a  nonfuit:  for  when  a  plaintiff  leaves  a  chafm  in  the  proceed* 
ings  of  his  caufe,  as  by  not  continuing  the  procefs  regularly 
from  day  to  day,  and  time  to  time,  as  he  ought  to  do,  the  fuit 
IS  difcontinued,  and  the  defendant  is  no  longer  bound  to  at* 
tend ;  but  the  plaintiff  muft  begin  again,  by  fuing  out  a  new 
original,  ufually  paying  cofts  to  his  antagonift.  Antiently,  by 
the  demife  of  the  king,  all  fuits  depending  in  his  courts  were  at 
once  discontinued,  and  the  plaintiff  was  obliged  to  renew  the 
procefs,  by  fuing  out  a  frefh  writ  from  the  fucceffor:  the  virtue 

t  Brad.  400.    Flet.  /.  %,  r.  6.  i  3  Bul/lr.  %t^.    4  Inft.  189* 

^  Set  pag.  174. 
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of  the  former  writ  being  totally  gone,  and  the  defendant  no 
'  longer  bound  to  attend  in  confequence  thereof:  but,  to  pre- 
vent the  expence  as  well  as  delay  attending  this  rule  of  law, 
the  ftatute  i  Edw.  VI.  c.  7.  enafts,  that  by  the  death  «f  the 
king  no  zStioti  ihall  be  difcontinued  >  but  dU  proceedings 
ihall  (land  good  as  if  the  fame  king  had  been  living. 

When  the  plaintiff  hath  ftated  his  cafe  in  the  declaration, 
it  is  incumbent  on  the  defendant  within  a  reafonable  time  to 
make  his  defence,  and  to  put  in  a  plea  ;  elfe  the  plaintiff  will  at 
.oncerecover  judgment  hjdefauhj  or  nihUdicitoi the  defendant. 

Defence,  in  it's  true  legal  fenfe,  fignlfies  not  a  juftiiication, 
proteflion,  or  guard,  which  is  now  it's  popular  fignification ; 
but  merely  an  opp^ng  or  denial  (from  the  French  verb  defender*) 
of  the  truth  or  validity  of  the  complaint.  It  is  the  contejlatio 
iitis  of  the  civilians :  a  general  affertion  that  the  plaintiff  hath 
no  ground  of  a£lion,  which  affertion  is  afterwards  extended 
C  297  J  ^nd  maintained  in  his  plea.  For  it  would  be  ridiculous  to 
fuppofe  that  the  defendant  comes  and  defetids  (or,  in  the  vul- 
gar acceptation,  juftifies)  the  force  and  injury,  in  one  line, 
and  pleads  that  he  is  not  guilty  of  the  trefpafs  complained  of, 
in  the  next.  And  therefore  in  a£lions  of  dower,  where  the 
demandant  doth  not  count  of  any  injury  done,  but  merely  de« 
mands  her  endowment^,  and  in  affifes  of  land,  where  alfo 
there  is  no  injury  alleged,  but  merely  a  queftion  of  right  ftated 
for  the  determination  of  the  recognitors  or  jury,  the  tenant 
makes  no  fuch  defence'.  In  writs  of  entry"*,  where  no  injury 
is  ftated  in  the  count,  but  merely  the  right  of  the  demandant 
and  the  defe£live  title  of  the  tenant,  the  tenant  comes  and 
defends  or  denies  his  right,jus/uum  /  that  is  (as  I  underftand 
it,  though  with  a  fmall  grammatical  inaccuracy)  the  right  of 
the  demandant,  the  only  one  exprefsly  mentioned  in  the  plead- 
ings :  or  elfe  denies  his  own  right  to  be  fuch,  as  is  fuggefted 
by  the  count  of  the  demandant.  And  in  writs  of  right "  the 
tenant  always  comes  and  defends  the  right  of  the  demandant 

k  Raftftl.  entr.  234.  <»  Vol.  II.  Append.  N^  V.  §«. 

I  Booth  of  real  anions*  iiS.  »  Append.  N**  I.  §  5. 

Q  and 


Ch.  20.  W  R  O  N  O  ft  297 

and  his  ki&n,juspraeJi£ii  S,  etfelftnam  iffius^%  (or  elfe  the  fci- 
fin  of  bis  anceftor,  upon  which  he  counts,  as  the  cafe  may  be) 
and  the  demandant  may  reply,  that  the  tenant  unjuftly  defends 
his,  the  demandant's  right,  and  the  feifin  on  which  he  counts?* 
All  which  is  extremely  clear,  if  we  underftand  by  defence  an 
oppofttion  or  dental^  but  is  otherwife  inexplicably  difficult  ^« 

The  courts  were  formerly  very  nice  and  curious  with,  re- 
fpe£t  to  the  nature  of  the  defence,  fo  that  if  no  defence  was 
made,  though  a  fufficient  plea  was  pleaded,  the  plaintiff  (hould 
recover  judgment:  and  therefore  the  book  entitled  rwwu 
tiarraiiones  ox  the  new  talys^t  at  the  end  of  almofl:  every  count, 
narratiof  or  tale,  fubjoins  fuch  defence  as  is  proper  for  the  de- 
fendant to  make.  For  a  general  defence  or  denial  was  not 
prudent  in  every  fituation,  (ince  thereby  the  propriety  of  the 
writ,  the  competency  of  the  plaintiff,  and  the  cognizance  of 
the  court,  were  allowed.  By  defending  the  force  and  injury 
the  defendant  waived  all  pleas  of  mifnofmer^^  by  defending  the  f  298  1 
damages,  all  exceptions  to  the  perfonof  the  plaintiff}  and  by. 
defending  eicher  one  or  the  other  when  and  where  it  fhould 
behpve  him,  he  acknowleged  the  jurifdidlion  of  the  courts 
But  of  late  years  thefe  niceties  have  been  very  defervedly 
difcountenanced  "^  j  though  they  (till  feem  to  be  law,  if  ia-% 
0fted  on  *. 

Before  defence  made,  if  at  all,  cognizance  of  the  fuit  mull 
te  clahned  ox  demanded ;  when  any  perfon  or  body  corporate 
hath  the  franghife,  not  only  of  holding  pleas  within  a  particu* 
lar  limited  jurifdi£lion,  but  alfo  of  the  cognizance  of  pleas: 

^  Co.  Entr.  i  Ss.  home  Joyt  entendre  fuilfe  excufe  de  tort  a 

V  Nov*  Narr,  230.  edit*  1 534.  Ivy  Jurmyt  per  counte,  etfait  fe  partit 

n  The  true  reafon  of  this,  fays  Booth,  alple  \  et  per  tant  quU  d(fettde  lei  dam^" 

(on  real  adiona,  94.  1 1 1. )  I  could  never  ges,  U  affirm  le parte  ahlt  defire  refpoadu  j 

yet  finH  :'  fo  little* did  he  underftand  of  et  per  tant  quit  defende  ou  et  juant  tide* 

princii)Ies !  vera,  ii  accepte  la  poiar  de  court  dt  co*' 

'  Co.  Litt.  127.  nujirt  on  trier  lour  pie,  (Af<^,tenend.CMr^ 

•  Edit.  1534.  408.  edit.  1 534.)  See  alfo  Co.  Litt- 1 17^ 
t  Theloal.  dig.  /.  14.  c.  r.  pag,  3  ^7.  ^  S4k.  ai  7.     Lord  Raym.  282. 

0  En  la  defence  font  iij  cbo/es  cnfcn'  a  Carth.  230.     Lord  Raym.  i  J7. 

dphtx  s  per  tant  fuil  dtfendt  (ort  ^tforcp, 
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and  that,  cither  without  any  words  cxclufive  of  other  courts^ 
which  entitles  the  lord  of  the  franchifc,  whenever  any  fuit 
jthat  belongs  to  his  jurifdi£iion  is  commenced  in  the  courts 
at  Wcftminftcr,  to  demand  the  cognizance  thjcreof }  or  with 
fuch  exclufive  words,  which  alfo  entitle  the  defend.,  nt  to 
plead  to  the  juri{di<aion  of  the  court  > .  Upon  this  claim  of 
cognizancci  if  allowed,  all  proceedings  fhall  ceafe  in  the  fu- 
perior  court,  and  the  pliintiff  is  left  at  liberty  to  piirfuehi^ 
remedy  in  the  fpecial  jurifdiflion.  As,  when  a  fcholar,  or 
other  privileged  perfon  of  the  univcrfities  of  Oxford  or  Cam- 
bridge IS  impleaded  in  the  courts  at  Wcftminfter,  for  any 
caufe  of  a£lion  whatfoever,  unlefs  upon  a  queftion  of  free- 
hold *.  In  thefc  cafes,  by  the  charter  of  thofe  learned  bo- 
dies, confirmed  by  aft  of  parliament,  the  chancellor  or  vice- 
chancellor  may  put  in  a  claim  of  cognizance  j  which,  if  made 
in  due  time  and  form,  and  with  due  proof  of  the  fafts  alleged^ 
is  regularly  allowed  by  the  courts  ^.  It  muft  be  demanded 
before  full  defence  is  tnade^  or  imparlance  prayed ;  for  thefc 
.are  a  fubmiffion  to  the  jurifdiflion  of  the  fuperior  court,  and 
the  delay  is  a  iaches  in  the  lord  of  the  franchife :  and  it  will 
not  be  allowed,  if  it  occafions  a  failure  of  jufticeS  or  if  an 
C  209  ]  aftion  be  brought  againft  the  perfon  himfclf,  who  claims  the 
franchife,  unlefs  he  hath  alfo  a  power  in  fuch  cafe  of  making 
another  judge  ^• 

After  defence  made,  the  defendant  muft  put  in  his  p/fa» 
But,  before  he  defends,  if  the  fuit  is  commenced  by  capiat 
or  latitat,  without  any  fpecial  original^  he  is  entitled  to  de- 

7  1  Lord  Raym.  836.  10  Mod.  126*  of  the  cogsleance,  is  curious  and  worth 

•  See  pag.  83,  tranfcribing. — Jta  vuts  dirai  un  fable, 

a  Hardr.  505.  En  afiun  temps  fuit  un  ptpe^  et  dvwe 

b  Ra(l.  Entr*  128,  &c.  Jait  un  grand  offence^  tt  le  cardinals  vin» 

c  2  Vcntr.  363.  drent  a  lay  et  MJojent  a  luj,  **pcccafii ;" 

^  Hob.  87-  Yearbook  Af.  8  Hen.  VJ,  et  it  dit,  «  judiea  mer  tt  Us  d'tjejent^ 

%0*  In  this  latter  cafe  the  chancellor  of  «  nttn  poffiimus^  fula  caput  es  etcltfiae  ; 

Oxford  claimed  cognizaitce  of  an  adioa  «  judiea  te'ipjum  ;'*  et  Papcficl dit,  **jtf. 

of  trefpafs   brought   a^ainft   himfelf;  <<  dico  me  cremari'y*  ttfuH  ceahuflnsi 

which  wasdKallowed,  becaufe  he  fhould  et  apresfnit  unfainSf*     Et  in  ce9  cat  U 

oot  be  judge  in  his  own  caufe.     The  ar-  fuit  fon  juge  denune,  et  ijfint  n^efipm  in* 

gumcnt  ufed  by  ferjeant  Rolfe,  on  behalf  convenient  ^ne  un  bnu/oitjuge  demtne, 

'  mand 
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mand  one  imparlance^,  or  liccntia  loquendi;  and  may,  befoftt 
}ie  pleads,  have  more  granted  by  cpnfent  of  the  court ;  to  fett 
if  he  can  end  the  matter  amicably  without  farther  fuit»  by 
talking  with  the  plaintiff;  a  praAice,  which  is  ^  fuppofed  to 
have  arifen  from  a  principle  pf  relsgionj  in  obedience  |o  tha( 
precept  of  the  gofpel,  <<  agree  with  thine  adverfary  quicklyi 
^^  whUft  thou  art  in  the  way  with  him  S."  And  if  may  be  ob* 
ferved  that  this  gofpel  precept  has  a  plain  reference  to  the 
Roman. law  of  the  twelve  tables,  which  exprefsly  direflcd 
the  plaintiff  and  defendant  to  make  up  the  matter,  while 
they  were  in  tie  way^  or  going  to  the  praetor*-*-iii  via^  rem 
uiipacuni  orafo*  There  are  alfo  many  other  previous  fteps 
which  may  be  taken  by  a  defendant  before  he  puts  in  his  plea. 
He  may,  in  real  anions,  demand  a  view  of  the  thing  in  ques- 
tion, in  order  to  afcertain  it's  identify  and  other  circunw 
ftances.  He  may  crave  oyer  ^  of  the  v^it^  or  of  the  bond^  or 
.other  fpecialty  upon  which  the  a£lion  is  brought ;  that  is  to 
f>ear  it  read  to  him ;  the  generality  of  defendants  in  the  times 
pf  antient  fimplicity  being  fuppofed  incapable  to  read  it  them^ 
felves :  whereupon  the  whole  is  entered  verbatim  upon  the 
record,  and  the  defendant  may  take  advantage  of  anycondttioA 
or  other  part  of  it,  not  dated  in  the  plaintiff's  declaration. 
)n  real  aflions  alfo  the  tenant  may  pray  in  aidy  or  call  for  a£>  I  ^^^  ] 
liftance  of  another,  to  help  him  to  plead,  becaufe  of  the  fee* 
blenefs  or  imbeciility  of  his  own  eftate.  Thus  a  tenant  for 
life  may  pray  in  aid  of  him  that  hath  the  inheritance  in  re- 
xnainder  or  reverfion ;  and  an  incumbent  may  pray  in  aid  ef 
the  patron  and  ordinary :  that  is,  that  they  (hall  be  joined  in 
the  a£lion  and  help  to  defend  the  title.  Voucher  alfo  is  the 
galling  in  of  fOme  perfon  to  anfwer  the  a£iion,  that  hath' 
warranted  the  title  to  the  tenant  or  defendant.  This  we  ftill 
make  ufe  of  in  the,  form  of  common  recoveries  ^  which  are 
grounded  on  a  writ  of  entry ;  a  fpecies  of  a£Hon  that  we  maj 
remember  relies  chiefly  on  the  weaknefs  of  the  tenant's  title,, 
who  therefore  vouches  another  perfon  to  warrant  it.  If  the 
vouchee  appears,  he  is  made  defendant  inftead  of  the  vouchor: 

e  Append.  N"*  TIL  ^6.  »  Append.  Ko  III.  §  6. 

f  Glib.  Hift.  Com.  PI.  35.  1  Vol.  U.  Append.  No  V.  §  2. 

f  Matth.  V.  25* 
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but^  if  he  afterwards  makes  default,  recorery  (hall  be  had 
againft  the  original  defendant ;  and  he  (hall  recover  over  an 
equivalent  in  value  againft  the  deficient  vouchee.  In  afTifes 
indeed,  where  the  principal  queftion  is,  whether  the  demand- 
.  ant  or  his  anccftors  were  or  were  not  in  pofleflion  till  the  ouftcr 
happened,  and  the  title  of  the  tenant  is  little  (if  at  all)  dif- 
cufled,  there  no  voucher  is  allowed ;  but  the  tenant  may 
bring  a  writ  of  warrantia  chartae  againft  the  warrantor,  to 
.  compel  him  to  afCft  him  with  a  good  plea  or  defence,  or  elfe 
to  render  damages  and  the  value  of  the  land,  if  recovered 
againft  the  tenant '^.  In  many  real  actions  alfo  *,  brought  by 
or  againft  an  infant  under  the  age  of  twenty-one  years,  and 
alfo  in  a£^ions  of  debt  brought  againft  him,  as  heir  to  any  de- 
ceafed  anceftor,  eitljier  party  may  fuggeft  the  nonage  of  the 
infant,  and  pray  that  the  proceedings  may  be  deferred  till  his 
full  age }  or  (in  our  legal  phrafe)  that  the  infant^ may  have  his 
age,  and  that  the  parol  may  demur  ^  that  is,  that  the  pleadings 
may  be  ftaid ;  and  then  they  Ihall  not  proceed  till  his  full  age, 
unlefs  it  be  apparent  that  he  cannot  be  prejudiced  thereby"*. 
But,  by  the  ftatutes  of  Weftm.  i.  3  Edw.  I.  c.  46.  and  of 
Glocefter,  6  Edw.  I.  c.  2.  in  writs  of  entry  fur  dijftiftn  in 
fome  particular  cafes,  and  in  a£lions  aunceftrel  brought  by 
C  3^^  3  ^°  infant,  the  parol  (hall  not  demur :  otherwife  he  might  be 
deforced  of  his  whole  property,  and  even  want  a  maintenance, 
till  he  came  of  age.  So  likewife  in  a  writ  of  d6wer  the  heir 
fhall  not  have  his  age  \  for  it  is  nece(rary  that  the  widow's 
claim  be  immediately  determined,  elfe  (he  may  want  a  pre- 
fent  fubfiftence ".  Nor  (hall  an  infant  patron  have  it  in  a 
quan  impedit  %  fince  the  law  holds  it  nece(rary  and  expedient 
that  the  church  be  immediately  filled. 

When  thefe  proceedings  are  over,  the  defendant  muft 
then  put  in  his  excufe  or  plea.  Pleas  are  of  two  forts ;  di^ 
latorj  pleas,  and  pleas  to  the  affion.  Dilatory  pleas  are  fucli 
as  tend  merely  to  delay  or  put  off  the  fuit,  by  queftioning 

k  F.  N.  B.  135.  "  1  Roll.  Abr.  137. 

1  Dytu  137.  f  Jbid,  138. 

m  Fiodi*  h,  360. 
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the  propriety  of  the  remedy^  rather  than  by  derrymg' the  in* 
jury :  pleas  to  the  a£kion  are  fuch  as  difpute  the  very  caufe 
of  fuit*  The  former  cannot  be  pleaded  after  a  general  im- 
parlance, which  is  an  acknowlegement  of  the  propriety  of 
the  a£lion*  For  imparlances  are  either  general^  of  which  we 
have  before  fpoken,  and  which  are  granted  of  courfe  %  or 
fpecial^  with  a  faving  of  all  exceptions  to  the  writ  or  county 
which  may  be  granted  by  the  prothonotary }  or  they  may  be 
Aill  morefpecialy  with  a  faving  of  all  exceptions  whatfoever^ 
which  are  granted  at  the  difcretion  of  the  court  p« 

I.  Dilatory  pleas  are,  i.  To  the  jurifdiBion  oC  the 
court :  alleging,  that  it  ought  not  to  hold  plea  of  this  in*  / 
jury,  it  arifing  in  Wales  or  beyond  fea  \  at  becaufe  the  land 
in  queftion  is  of  aatient  demefne,  and  ought  only  to  be  de- 
manded in  the  lord's  court,  l^c.  2.  To  the  difability  of 
the  plaintiff,  by  reafon  whereof  he  is  incapable  to.  comr 
mence  or  continue  the  fuit ;  as,  that  he  is  an  alien  enemy^ 
outlawed,  excommunicated,  attainted  of  treafon  or  felotiy, 
under  a  praemunirej  not  in  rerum  natura  (being  only  a  fic« 
titious  perfon),  an  infant,  a  feme-covert,  or  a  monk  pro- 
fefled.  3.  In  abatimmts  which  abatement  is  either  of  the 
writ,  or  the  count,  for  fome  defe&  in  one  of  them ;  as  by  [  302  3 
mifnaming  the  defendant,  which  is  called  a  mifmfmen  giving 
him  a  wrong  addition,  as  efquire  inllead  of  knight  s  or  other 
want  of  form  in  any  material  refpedi  (3).  Or,  it  may  bcj  that ' 

.      P  1%  Mod.  529. 

(3)  AW  dilatory  pleas  are  called  pleat  in  ahatement^  in  contra- 
diftindlion  to  pleas  in  bar.  By  the  4  &  5  Ann.  c.  i6.  and  the 
pradice  of  the  courts*  no  plea  in  abatement  can  be  received  unlefs 
the  defendant  proves  the  trath  of  it  by  affidavit.  1  Cromp.  I3». 
3  Burr.  1618. 

Thefe  pleas  are  not  favoured  by  the  courtSt  and  they  muft  be 
filed  within  four  days  after  the  day  upon  which  the  declaration  is 
delivered,  both  days  being  inclufive.     x  7*.  R.  a 77. 

Where  an  action  is  brought  againft  one  or  fome  only  of  a  sum* 
ber  of  paftncrsj  if  the  defendant  or  defendants  intend  to  take  ad- 
vantage 
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the  plaintiff  is  dead ;  jbr  the  death  of  feithtr  party  is  at  oncd 
an  abatement  of  the  fait.  And  in  actions  merely  perfonal, 
ariCng  ete  diliffo^  for  wrongs  a£taally  done  or  committed  by 
the  defendant,  as  trefpafs,  battery,  and  flander,  the  rule  is 
that  tiBh  perfonalis  moriiur  cum  perfina  ^ ;  and  it  never  (hall 
be  revived  either  by  or  againft  the  executors  or  other  repre* 
ientatives.  For  neither  the  executors  of  the  plaintiff  have 
received,  nor  thofe  of  the  defendant  have  committed,  in  their 
own  perfonal  capacity,  any  manner  of  wrong  or  injury.  But 
in  anions  arifing  eM  coniraBu^  by  breach  of  promife  and  the 
like,  where  the  right  defceuds  to  the  reprefentatives  of  the 
j^aintiff,  and  thofe  of  the  defendant  have  affets  to  anfwer 
the  deitiand,  though  the  fuits  (hall  abate  by  the  death  of  the 
parties,  yet  they  maybe  revived  againft  or  by  the  executors' ; 
oetng  indeed  rather  a£lions  againft  the  property  than  the  per* 
fon,  in  which  the  executors  have  now  the  fame  intereft  that 
fheir  teftator  had  before. 

Th£sc  pleas  to  the  jurifdi&ion,  to  the  difability,  or  in 
j^tement,  were  formerly  very  often  ufed  as  mere  dilatory 
l^^as,  without  any  foundation  of  truth,  and  calculated  only 
for  delay ;  but  now  by  ftatute  4  &  5  Ann.  c.  16.  no  dilatory 
plea  is  to  be  admitted,  without  affidavit  made  of  the  truth 
thereof,  or  fome  probable  matter  (hewn  to  the  court  to  induce 
diem  tb  believe  it  true%  And  with  refpe£t  to  the  pleas  them* 
felvirs,  it  is  a  rule,  that  no  exception  (hall  be  admitted  againft 
a  declaration  or  writ,  unlefs  the  defendant  will  in  the  fame 
plea  give  the  plaintiff  a  better  *  \  that  is,  (hew  him  how  it 
might  be  amended,  that  there  may  not  be  two  objedlion^ 

9  4  Inll.  315.  •  BiowdL  139. 
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vanuge  of  the  partnerfhip,  it  mud  be  pleaded  in  abatement,  or  it  19 
fuppofed  to  be  waived. 

But  the  plea  in  abatement  mufl  (late  who  are  the  real  partners, 
2  BL  Rep  947.  Bat  if  an  adtion  be  brought  in  the  name  of  (bme 
of  the  partners  only,  the  defendant  may  .avail  himfelf  of  this  ob- 
jediun  at  the  trial* 

10  ppoa 
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upon  the  fame  account.  Neither,  by  ftatute  8  &  9  W.  Ill* 
c.  31.  fhall  any  plea  in  abatement  be  admitted  in  any  fuit 
for  partition  of  lands  ;  nor  fhall  the  fame  be  abated  by  rcafon 
of  the  death  of  any  tenant. 

» 

Aix  pleas  to  the  jurifdi£^ion  conclude  to  the  cognizance  r  ^oi  1 
of  the  court ;  praying  *^  judgment,  whether  the  court  will 
<^  have  further  cognizance  of  the  fuit :"  pleas  to  the  difabi- 
lity  conclude  to  the  pcrfon ;  by  praying  "  judgment,  if  the 
*<  faid  A  the  plaintiff  ought  to  be  anfwered :"  and  pleas  ia 
abatement  (when  the  fuit  is  by  original)  conclude  to  the 
writ  or  declaration.;  by  praying  <<  judgment  of  the  writ,  or 
<<  decbration,  and  that  the  fame  may  be  quafhed,^  eaffetur^ 
made  void,  or  abated  :  but,  if  the  a£lion  be  by  bill,  the  plea 
muft  pray  <<  judgment  of  the  bill,"  and  not  of  the  declara« 
tion ;  the  bill  being  here  the  original,  and  the  dedaratioa 
only  a  copy  of  the  bill* 

When  thefe  dilatory  pleas  are  allowed,  the  caufe  is  either 
difmifled  from  thatjurifdiftion;  or  the  plaintiff  is  ftayedtill 
his  difability  be  removed ;  or  he  is  obliged  to  fue  out  a  new 
writ,  by  leave  obtained  from  the  court  <;  or  to  amend  and 
new-frame  his  declaration.  But  when  on  the  other  hand 
they  are  over-ruled  as  frivolous,  the  defendant  has  judgment  ' 
of  refpondeat  ottftery  ox  to  anfwer  over  in  fome  better  manner* 
It  is  then  incumbent  on  him  to  plead. 

2.  A  KL£A  to  the  a^on  ;  that  is,  to  anfwer  to  the  merits 
of  the  complaint.  This  is  done  by  confeilbg  or  denying  ic 

A  coNHSssiON  of  the  whole  complaint  h.  not  very  ufual, 
lor  then  the  defendant  would  probably  end  the  matter  fooner  $ 
or  not  plead  at  all,  but  fuffer  judgment  to  go  by  default. 
Yet  fometime»,  after  tender  and  refufal  of  a  debt,  if  the  cre- 
ditor haraffes  his.  debtor  with  an  a£tion,  it  then  becomes  ne« 

ceflary  for  the  defendant  to  acknowlege  the  debt^  and  plead 

« 

the 
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the  tender;  adding  that  he  has  always  been  ready,  tout  temps 
prifiy  and  dill  is  ready,  uncore  priftt  tQ  difcharge  it :  for  a 
tender  by  the  debtor  and  refufal  by  the  creditor  will  in  all  cafes 
difcharge  the  cods  v,  but  not  the  debt  itfelf ;  though  in  fome 
particular  cafes  the  creditor  will  totally  lofe  his  money "  (4). 
r  3^4  ]  But  frequently  the  defendant  confeiTes  one  part  of  the  com- 
plaint, (by  a  cognovit  aSiionem  in  refpefb  thereof)  and  traVerfes 
or  denies  the  reft :  in  order  to  avoid  the  expenfe  of  carrying 
that  part  to  a  formal  trial,  which  he  has  no  ground  to  liti* 
gale.     A  fpecies  of  this  fort  of  confeiTion  is  the  payment  of 
imney  into  court  * .-  which  is  for  the  moft  part  neceffary  upon 
pleading  a  tender,  and  is  itfelf  a  kind  of  tender  to  the  plain- 
tiff; by  paying  into  the  hands  of  the  proper  officer  of  the 
court  as  much  as  the  defendant  acknowleges  to  be  due,  to* 
gether  with  the  cofts  hitherto  incurred,  in  order  to  prevent 
the  expenfe  of  any  farther  proceedings.     Tliis  may  be  done 
upon  what  is  called  a  motion  ;  which  is  an  occafional  appli-^ 
cation  to  the  court  by  the  parties  or  their  counfel,  in  order 
to  obtain  fome  rule  or  order  of  court,  which  becomes  necef- 
fary in  the  progrefs  of  a  caufe  ;  and  it  is  ufually  grounded 
upon  an  affidavit^  (the  perfe£i  tenfe  of  the  verb  affido)  being 
a  voluntary  oath  before  fome  judge  or  officer  of  the  court,  to 
evince  the  truth  of  certain  fadls,  upon  which  the  motion  is 
grounded  :  though  no  fuch  affidavit  is  neceffary  for  payment 
of  money,  into  court.      If,  after  the  money  paid  in,  the 
plaintiff  proceeds  in  his  fuit,.  it  is  at  his  own  peril :  for  i£ 
he  does  not  prove  more  due  than  is  fo  paid  into  court,  he  (hall 
be  nonfuited  and  pay  the  defendant  cofts ;  but  he  fhall  ftill 
have  the  money  fo  paid  in,  for  that  the  defendant  has  acknow- 
leged  to  be  his  due*     In  the  French  law  the  rule  of  pra£tice 
is  grounded  upon  principles  fomewhat  fimilar  to  this  -,  for 
there,  if  a  perfon  be  fued  for  more  than  he  owes,  yet  he  lofe$ 

V  X  Vent.  21.  V  Styl.  praft.  Reg.  feitk»i6$j.) toi- 

.    ■Litt«§33S.    Co.  Litt.  209.  aKeb.  555.    Salk.  596* 

(4)  A  tender  in  bank  riotes  is  fufficient,  unlefs  the  creditor  ex- 
prefsly  refufes  to  receive  np^$  and  ixUtfts  upon  cafh.    3  T.  R,  554* 
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his  caufe  if  he  doth  not  tender  fo  much  as  he  really  does  owe^« 
To  this  head  may  alfo  be  referred  the  pra£tice  of  what  is 
called  ^Jet-off :  whereby  the  defendant  acknowleges  the  juf<« 
tice  of  the  plaintiff's  demand  on  the  one  hand ;  but  on  the 
other,  fets  up  a  demand  of  his  own,  to  counterbalance  that 
of  the  plaintiff,  either  in  the  whole  or  in  part:  as,  if  the 
plaintiff  fues  for  ten  pounds  due  on  a  note  of  hand,  the  de- 
fendant may  fet  off  nine  pounds  due  to  himfelf  for  merchan- 
dize fold  to  the  plaintiff,  ^nd,  in  cafe  he //mi// fuch  fet-ofi^ 
mud  pay  tlie  remaining  balance  into  court.  This  anfwers 
very  nearly  to  the  compenfattOy  oxjloppagej  of  the  civil  law  %  [  305  J 
and  depends  on  the  ftatutes  2  Geo.  II.  c.  22.  and  8  Geo.  II. 
c.  24.  which  ena£t,  that,  where  there  are  mutual  debts  be- 
tween the  plaintiff  and  defendant,  one  debt  may  be  fet  againft 
the  other,  and  either  pleaded  in  bar,  or  given  in  evidence 
upon  the  general  iffue  at  the  trial ;  which  (hall  operate  as 
payment,  and  extinguifh  fo  much  of  the  plaintiff's  de* 
xnand  (5). 

Pi.EAs,  that  totally  deny  the  caufe  of  complaint,  are  either 
tlie  general  iffue,  or  zjpecial  plea,  in  bar. 

V 

I.  The  general  iffue,  or  general  plea,  is  what  traverfcs, 
thwarts,  and  denies  at  once  the  whole  declaration ;  without 
offering  any  fpecial  matter  whereby  to  evade  it.  As  ia  tref- 
pafs  either  vi  et  armis^  or  on  the  cafe,  non  culpabilisy  not 

w  Sp.  L.  b.  6.  c.  4.  X  fj,  16.  2.  !• 


(5)  The  debts  between  the  plaincifF  and  defendant  muft  be 
mutual,  but  may  be  of  different  natures ;  if  the  defendant  does 
not  fpecially  plcaci  his  debt  as  a  fetoffj  he  mud  deliver  a  notice  of 
fct-ofF  together  with  the  plea  of  the  general  iffue.  A  notice  of 
fet-off  ought  to  be  expreffed  with  almoft  as  much  certainty  as  a 
declaration ;  and  the  delivery  of  it  muft  be  proved  at  the  trial  of 
the  caufe.  i  Cromp.  Pr.  157.  But  in  anions  by  or  againft  the 
alTignees  of  a  bankrupt,  the  fum  juftly  due  may  be  recovered  under 
the  5  Geo.  IL  c,  30.  without  cither  pleading,  or  giving  notice  of  a 
fet-off.     iT.  R.  11^, 

guilty ; 
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guilty  1^*,  In  debt  upon  eontra£):,  nihil  dehety  he  owes  nothing  ; 
in  debt  on  bond,  non  eft  factum ^  it  is  not  his  deed  ;  on  ^Ti 
offum^ty  nm  ajfumpftty  he  made  no  fuch'promife.  Or  in  real 
anions,  nul  tort^  no  wrong  done ;  nul  diffiifirty  ho  difleifin  ; 
and  in  a  writ  of  right,  the  mife  or  iffue  is,  that  the  tenant 
has  more  right  to  hold  than  the  demandant  has  to  demand. 
Thefe  pleas  are  called  the  general  iflue,  becaufe,  by  im- 
porting an  abfolute  and  general  denial  of  what  is  alleged 
ia  the  declaration,  they  amount  at  once*  to  an  ifliie ;  by 
which  we  mean  a  h(k  afErmed  on  one  fide  and  denied  on 
the  other. 

Fo&MBRLT  the  general  ifiuc  was  feldom  plieaded,  except 
when  the  party  meant  wholly  to  deny  the  charge  alleged  againft 
him.  But  when  he  meant  to  diftinguiih  away  or  palliate  the 
charge,  it  was  always  ufual  to  fet  forth  the  particular  fa£ls  in 
what  is  called  a  fpecial  plea  ^  which  was  originally  intended 
to  apprize  the  court  and  the  adverfe  party  of  the  nature  and 
circumftances  of  the  defence,  and  to  keep  the  law  and  the 
fad  diftin£l.  And  it  is  an  invariable  rule,  that  every  defence^ 
which  cannot  be  thus  fpecially  pleaded,  may  be  given  in  evi- 
dence, upon  the  general  iffue  at  the  trial.  But,  the  fcience 
r  306  ]  of  fpecial  pleading  having  been  frequently  pervcrtod  to  thtf 
purpofes  of  chicane  and  delay,  the  courts  have  of  late  in 
fome  inilances^  and  the  legiflature  in  many  more,  permitted 
the  general  iffue  to  be  pleaded,  which  leaves  every  thing  open» 
the  fa£t,  the  law,  and  the  equity  of  the  cafe  ;  and  have  aU 
lowed  fpecial  matter  to  be  given  in  evidence  at  the  trial.  And^ 
though  it  fliould  feem  as  if  much  confufion  and  uncertainty 
would  follow  from  fo  great  a  relaxation  of  the  ftri£inef^ 
antiently  obferved,  yet  experience  has  (hewn  it  to  be  other-* 
wife ;  efpecially  with  the  aid  of  a  new  trial^  in  cafe  eithef 
party  be  unfairly  furprifcd  by  the  other. 

2.  Special  pleas,  in  bar  of  the  plaintiff's  demand,  are 
very  various,  according  to  the  circumftances  of  the  defend- 
ant's cafe.     AS}  in  real  a£lions,  a  general  rcleafe  or  a  fine^ 

f  Append^  No  II.  §  4* 
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both  of  which  may  deftrdy  and  bar  the  plaintifF'^  title.  Cir, 
in  perfonal  actions,  an  accord^  arbitration,  conditions  per- 
formed, nonage  of  the  defendant,  or  fome  other  fa£b  which 
precludes  the  plaintiff  from  his  a£lion  *.  A  jujiifieation  i$ 
Itkewife  a  fpecial  plea  in  bar }  as  in  actions  of  aflault  and 
battery,  fin  affauit  demefnti  that  it  was  the  plaintiffs  own 
original  affauit ;  in  trefpafs,  that  the  defendant  did  the  thing 
complained  of  in  right  of  fome  office  which  warranted  him 
fo  to  do  ;  or^  id  an  a£lion  of  (lander,  that  the  plaintiff  is 
really  a&bad  a  man  as  the  defendant  faid  he  was. 

Also  a  man  may  plead  the  (tatutes  of  limitation*  in  bar; 
or  the  time  limited  by  certain  a£ls  of  parliament,  beyond 
which  no  plaintiff  can  lay  his  caufe  of  adiion.  This,  by  the 
ftatuteof  3a  Hen.  Vill.  c.  2.  in  a  writ  of  right  isfixty  years: 
in  afiifcs,  writs  of  entry,  or  other  poffeffory  ad^ions  real,  of 
the  feifin  of  one's  anceftors^  in  lands }  and  either  of  their 
feilin,  or  one's  own,  in  rents,  fuits,  and  fervices  ;^/^j^  years: 
and  in  anions  real  for  lands  grounded  upon  one's  own  feifin 
or  poffeflion,  fuch  poffeflion  muft  have  been  within  thirtf 
years.  By  ftatute  i  Mar.  ft.  2.  c.  5.  this  limitation  does  not 
extend  to  any  fuit  for  advowfons,  upon  reafons- given  in  ^ 
former  chapter  •*.  But  by  the  flatute  21  Jac.  I.  c.  ii  a  time  [  307  J 
of  limitation  was  extended  to  the  cafe  of  fhe  kin^ ;  v/z. 
Jixty  years  precedent  to  19  Feb.  1623  ^\  but,  this  becoming 
ineffe&ual  by  efHux  of  time,  the  fame  date  of  limitation  was 
fixed  by  ftatute  9  Geo.  III.  c.  i6.  to  commence  and  be 
Reckoned  backwards,  from  the  time  of  bringing  any.  fuit  or 
other  procefs,  to  recm^er  the  thing  in  queftion ;  fo  that  a 
poffeflion  iox Jixty  years  is  now  a  bar  even  againft  the  prerogaf- 
tive,  in  derogation  of  the  antient  maxim,  "  nullum  Umpusoc^ 
<*  currit  regu**  By  another  ftatute,  21  Jac.  I.  c.  i6.  tnveniy 
years  is  the  time  of  limitation  in  any  writ  of  formedon  :  and, 
by  a  confequence,  twenty  years  is  alfo  the  limitation  in  every 
nflion  of  cjeftment  5  for  no  eje£lmtnt  can  be  brought,  un- 
lefs  where  the  leffor  of  the  plaintiff  is  entitled  to  enter  on  th^ 


«  Append.  N«  III.  §6. 
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a  See  pa^.  tSS.  196, 
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lands'*,  and  by  the  ftatutc  21  Jac.  !•  c.  16.  no  entry  can  be 
made  by  any  man,  unlefs  within  twenty  years  after  his  right 
{hall  accrue.  Alfo  all  a£^ions  of  trefpafs,  fquare  claufumfregitf 
or  otherwife)  detinue,  trover,  replevin,  account,  and  cafe  (6), 
(except  upon  accounts  between  merchants)  (7)  debt  on  fimple 
contraA,  or  for  arrears  of  rent,  are  limited  by  the  ftatute  laft 
mentioned  to^x  years  after  the  caufe  of  aAion  commenced  : 
and  a£tions  of  aifault,  menace,  battery,  mayhem,  and  im- 
prifonment,  mud  be  brought  within ^o/yr  years,  and  adlions 
for  words  within  tivo  years,  after  the  injury  committed  (8)* 

^  See  pag.  ao6. 

(6)  Under  the  head  of  anions  upon  the  cafe  are  incladed  adtions 
for  libelsj  criminal  converfation,  feduflion,  and  a^lions  for  words, 
which  are  not  adlionable  without  a  fpecial  damage. 

(7)  This  exception  does  not  extend  to  a  tradefman^s  account 
with  his  cuflomer ;  for  in  this  cafe  there  are  not  mutual  dealings, 
and  the  tradefman  is  barred  by  the  ftatute  from  recovering  for 
more  than  thofe  articles,  which  have  been  fold  within  iix  years* 
BulL  N.  P.  149. 

(S)  The  ftatute  makes  an  exception  for  all  perfons  who  (hall  be 
under  age,  fime  coverts,  non  compos  meuiis,  in  prifon,  or  abroady 
when  the  caufe  of  at\ion  accrues ;  and  the  limitations  of  the  ftatute 
fi&all  only  commence  from  the  time  when  theii  refpediive  impedi- 
ments or  difabilities  are  removed  ;  fee.  7.  But  if  one  only  of  a 
number  of  partners  lives  abroad 9  they  muft  bring  their  adion 
'within  fix  years  after  the  caufe  of  it  accrued.  4  9".  i^.  5 16.  And 
where  a  party  has  been  guilty  of  any  fraud  in  his  dealings  or  ac- 
coants,  the  courts  of  law  and  equity  have  determined  that  he  fhall 
only  proteft  Mmfelf  by  the  ftatute  of  limitations  from  the  time  his 
fraud  is  difcovered.     3  P.  Wms,  143.     Doug.  650. 

Any  acknowledgment  of  the  exiftence  of  the  debt,  however 
flight,  will  take  it  out  of  the  ftatute,  and  the  limitation  will  then 
run  from  that  time  ;  and  where  an  expreftion  is  ambiguous,  it 
fhall  be  left  to  the  confideration  of  the  jury,  whether  it  amounts  or 
not  to  fuch  acknowledgment.  2  T.  R,  760.  Where  there  are 
"two  or  more  drawers  of  a  joint  and  feveral  promiflbry  iiote,  the 
'acknowledgment  of  one  may  be  given  in  evidence  in  a  feparate 
action  againft  another,  and  will  defeat  the  effcdt  of  the  ftatute. 
Doug,  62  9* 

And 
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And  by  the  ftatute  3 1  £ltz.  c.  5.  all  fuits,  ihdi£tmerYts,  ind  in^ 
foTinationS)  upon  any  penal  (latutes,  ^here  any  forfeiture  \s 
to  the  crown  alone,  (hall  be  Cued  within /w0  years,  and  whei:e 
.the  forfeiture  is  to  a  fubjefl  or  to  the  crown  and  a  fubjed^ 
within  «ir^  yeai)  after  the  oflfence  committed  (9);  unlefs  where 
any  other  time  is  fpecially  limited  by  the  ftatute.  Laftly,  by 
.ftatute  loW.m.  c.  14.  no  "writ  oi  error y/dre facias,  or  other 
fuit,  (hall  be  brought  to  rcverfc  any  judgment,  fine,  or  reco- 
very, for  error,  unlefs  it  be  profecuted  within  /wr/!i/'vyears(i  o). 
The  ufe  of  thcfe  ftatutes  of  limitation  is  to  preferve  the  peace 
of  the  kingdom,  and  to  prevent  thofe  innumerable  perjuries 
which  might  enfue,  if  a  man  were  allowed  to  bring  an  a£tion 
.for  any  injury  committed  at  any  diftance  of  time*  Upon  both  [  3^^  3 
thefe  accounts  the  law  therefore  holds,  that  "  interejl  reipub^ 
Hcae  ut  Jit  finis  litium  /"  and  upon  the  fame  principle  the  Athe- 
.tiian  laws  in  general  prohibited  all  af^ions,  where  the  injury 
was  committed  five  years  before  the  complaint  was  made  ^i 
If  therefore  in  any  fuit,  the  injury,  or  caufe  of  a£li6n,  hap- 
pened earlier  than  the  period  exprefsly  limited  by  law,  the.de« 
fendant  may  plead  the  ftatutes  of  limitations  in  bar :  as  uppti 
an  aJfumpftU  or  promife  to  pay  money  to  the  plaintiff,  the  de- 
fendant may  plead  nw  ojfumfifit  infra  fex  annos  j  he  madend 
fuch  promife  within  fix  years  \  which  is  an  effeAual  bar  to 
the  complaint* 

An  efioppel  is  likewife  a  fpeciat  ptea  in  bar :  which  hap- 
pens where  a  man  hath  done  fome  a£l,  or  executed  fome  deedy 

«  VoVti  Ant.  b.  I.  c  tif 


(9}  Where  the  forfeiture  is  to  the  crown  and  a  fubjedi,  a  com- 
mon informer  mud  fue  within  one  yeari  and  the  crown  may  profe-^ 
cute  for  the  ^yholc  .penalty  at  any  lime  within  two  year^  after  that 
year  ended* 

(lo)  No  Itatdte  has  fixed  any  limitatton  to  a  bon^  or  fpecialty; 
but  where  no  incereA  has  been  paid  opon  a  bond/  and  no  demand 
proved  thereon  for  twenty  years^  the  judges  recommend  it  to  the 
jury  to  prefume  it  difcharged^  and  Jo  fini  a  verdi^  for  the  it* 
fendant.    a  ^..J^.  ayo. 

Z  :k  whicb 
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Mrhich  cftops  or  precludes  him  from  averring  any  thing  to 
the  contrary.  As  if  tenant  for  years  (who  hath  no  freehold) 
levies  a  fine  to  another  perfon.  Though  this  is  void  as  to 
ftrangers^  yet  it  (hall  work  as  an  eftoppcl  to  the  cognizor; 
for,  if  he  afterwards  brings  an  aAion  to  recover  thefe  landsy 
and  his  fine  is  pleaded  againft  him,  he  ihall  thereby  be  eftop- 
ped  from  faying,  that  he  had  no  freehold  at  the  timCj  and 
therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well 
as  the  doflrine  of  eltoppels,  will  alfo  hold  equally,  mutatis 
mutandis^  with  regard  to  other  parts  of  pleading)  are,  i.  That 
it  be  (ingle  and  containing  only  one  matter ;  for  duplicity 
begets  confufion.  But  by  ftatute  4  &  5  Ann.  c.  16.  a  man 
with  leave  of  the  court  may  plead  two  or  more  diftindi  mat- 
ters or  fingle  pleas  ;  as  in  an  a£lion  of  aflault  and  battery, 
thefe  three,  not  guilty,yo;;  ajfault  demefne^  and  the  ftatute  of 
limitations.  2.  That  it  be  dire£l  and  pofitive,  and  not  ar- 
gumentative. 3.  That  it  have  convenient  certainty  of  time, 
place,  and  perfons.  4.  That  it  anfwer  the  plaintiff's  alle- 
gations in  every  material  point.  5.  That  it  be  fo  pkaded  as 
to  be  capable  of  trial. 

p  -  1  Special  pleas  arc  ufually  in  the  afErmative,  fometimes 
in  the  negative,  but  they  always  advance  fome  new  fa£t  not 
inentloned  in  the  declaration  j  and  then  they  muft  be  averred 
to  be  true  in  the  cbmmon  form  : — **  and  this  he  is  ready  to 
•*  verify."— This  is  not  necefTary  in  pleas  of  the  general 
iflue ;  thofe  always  contaiiUD^a  total  denial  of  tlie  fa£ts 
before  advanced  by  the  other  party,  and  therefore  putting 
him  upon  the  proof  of  thcm^ 

It  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead 
(pecially  fuch  a  plea  as  amounts  only  to  the  general  ifTue,  or 
a  total  denial  of  the  charge  ;  but  in  fuch  cafe  he  fhall  be 
driven  to  plead  the  general  iflue  in  terms^  whereby  the  whole 
queftion  is  referred  to  a  jury.  But  if  the  defendant,  in  an 
aflifc  or  adtion  of  trefpafs,  be  defirous  to  refer  the  validity  of 

2  his 
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his  title  to  the  court  rather  than  the  jury,  he  may  Rate  his 
title  fpecially,  and  at  the  fame  time  give  colour  to  the  plaintiff^ 
or  fuppofe  him  to  have  an  appearance  or  colour  of  title,  bad 
indeed  in  point  of  law,  but  of  which  the  jury  are  not  cpm- 
petent  judges.  As  if  his  own  true  title  be,  that  he  claims 
by  feoflFment  with  livery  from  A,  by  force  of  which  he  en- 
tered on  the  lands  in  queftion,  he  cannot  plead  this  by  itfelf, 
as  it  amounts  to  no  moje  than  the  general  ifTue,  fiul  forty  nul 
dijfe'iftny  in  aflife,  or  not  guilty  in  an  adion  of  trefpafs.  But 
he  may  allege  this  fpecially,  provided  he  goes  farther  and 
fays,  that  the  plaintiff  claiming  by  colour  of  a  prior  deed  of 
feoffment,  without  livery,  entered  j  upon  whom  he  entered  j 
and  may  tlien  refer  himfelf  to  the  judgment  of  the  court 
which  of  thefe  two  titles  is  the  bed  in  point  of  law  ^. 

When  the  plea  of  the  defendant  is  thus  put  in,  if  it  does 
not  amount  to  an  iffue  or  total  contradidion  of  the  declara- 
tion but  only  evades  it,  the  plaintiff  may  plead  ngain,  and 
reply  to  the  defendant's  plea :  either  traverfing  it,  that  is, 
totally  denying  it :  as  if  on  an  adlion  of  debt  upon  bond  the 
defendant  pleads7&/v/V  ad  diemy  that  he  paid  the  money  when 
due,  here  the  plaintiff  in  his  replication  may  totally  traverfe  [  310  ] 
this  plea,  by  denying  that  the  defendant  paid  it :  or  he  may 
allege  new  matter  in  contradidlion  to  the  defendant's  plea  \ 
as  when  the  defendant  pleads  no  award  made^  the  plaintiff 
may  reply,  and  fet  forth  an  actual  award,  an4  aflign  a 
breach  ^  :  or  the  replication  may  confefs  and  avoid  the  plea,  by 
fome  new  matter  or  diftinftion,  confident  with  the  plaintiff's 
former  declaration ;  as,  in  an  a£lion  for  trefpafling  upon  land 
whereof  the  plaintiff  is  feifed,  if  the  defendant  (hews  a  title 
to  the  land  by  defcent,  and  that  therefore  he  had  a  right  to 
coter,  and  gives  colour  to  the  plaintiff,  the  plaintiff  may  either 
traverfe  and  totally  deny  the  fact  of  the  defcent  5  or  he  may 
confefs  and  avoid  it,  by  replying,  that  true  it  is  that  fuch 
defcent  happened,  but  that  fince  the  defcent  the  defendant 
himfelf  demifed  the  lands  to  the  plaintiff  for  term  of  life. 

f  Dr.  &  Stud.  a.  c.  53.  t  Append.  U*  UI.  ^  6. 
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To  the  replication  the  defendant  may  rejoiftj  or  put  in  an 
anfwer  called  a  rejoinder.  The  plaintiff  may  anfwer  the  re- 
joinder by  a  fur^rejrinder ;  upon  which  the  defendant  may 
rebut ;  and  the  plaintiff  anfwer  hinj  by  z  ftfr-rebutter.  Which 
pleas,  replications,  rejoinders,  fur-rejoinders,  rebutters,  and 
fur-rebutters  anfwer  to  the  egceptio^  replication  duplicatia, 
triplication  and  quadruplia^tiq  of  the  Roman  laws  ^, 

The  whole  of  this  procefs  is  4cnomiuated  the  pleading  ; 
in  the  fcveral  ftages  of  which  it  muft  be  carefully  obfervcd, 
not  to  depart  or  vary  from  the  title  qr  defence,  which  the 
party  has  once  infided  on.  For  this  (which  is  called  a  de^ 
parture  in  pleading)  might  occafion  cndlefs  altercation. 
Therefore  the  replication  muft  fupport  the  declaration,  and 
the  rejoinder  muft  fupport  the  plea,  without  departing  out  of 
jt.  As  in  the  cafe  of  pleading  no  award  made,  in  confequence 
of  a  bond  of  arbitration,  to  which  the  plaintiff  replies,  fet-* 
^ing  forth  an  a£lual  award  ;  now  the  defendant  cannot  rejoin 
that  he  hath  performed  this  award,  for  fuch  rejoinder  would 
be  an  cr^tirc  departure  from  his  original  plea,  which  alleged 
that  no  fuch  award  was  made :  therefore  he  has  now  no  other 
E  3M  ]  choice,  but  to  traverfe  the  faft  of  the  replication,  or  elfe  to 
demur  upon  the  law  of  it. 

Yet  in  many  actions  the  plaintiff,  who  has  alleged  in  his 
declaration  a  general  wrong,  may  in  his  replication,  after  an 
eyafive  plea  by  the  defendant,  reduce  that  general  wrong  to 
a  more  particular  certainty,  by  afCgning  the  injury  afreOi 
with  all  it's  fpecific  circumftances  in  fuch  manner  as  clearly 
to  afcertain  and  identify  it,  confiftently  with  his  general 
complaint ;  which  is  called  a  ne*iv  or  novel  ajpgnment.  As,  if 
the  plaintiff  in  trcfpafs  declares  on  a  breach  of  hi§  clofc  in  D; 
and  the  defendant  pleads  that  the  place  where  tSe  injury  is 
faid  to  have  happened  is  a  certain  clofe  of  pafture  in  D, 
which  defcendcd  to  him  from  B  his  father,  and  fo  is  hisowa 
freehold  ;  the  plaintiff  may  reply  and  aflign  another  clofe  in  . 
,  Dj  fpccifying  the  abuttals  and  boundaries,  as  the  real  place 
of  the  injury  ^ 

k  Jrfi.  4.  14.     Braft.  /.  5.  rr.  5.  r.  i.  *  Bro.  Jhr.  t,  trefpafi.  105.  «S4. 
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It  hath  previoufly  been  obfcrved  ^  that  duplicity  in  pleading 
muft  be  avoided.  Every  plea  muft  be  fimple^  entire,  con«- 
neAed,  and  confined  to  one  fingle  point :  it  muft  never  be  * 
entangled  with  a  variety  of  di(lin£l  independent  anfwers  to 
the  fame  matter;  which  muft  require  as  many  different 
replies,  and  introduce  a  multitude  of  iflues  upon  one  and  the 
fame  difpute.  For  this  would  often  jembarrafs  the  jury,  and 
fometimes  the  court  itfelf,  and  at  all  events  would  greatly 
enhance  the  expenfe  of  the  parties.  Yet  it  frequently  is 
expedient  to  plead  in  fuch  a  manner,  as  to  avoid  any  implied 
admiflion  of  a  fa£tj  which  cannot  with.propriety  or  fafety  be 
pofitively  af&rmed  or  denied.  And  this  may  be  done  by  what 
is  called  a  pratejiation ;  whereby  the  party  interpofes  an  ob-; 
lique  allegation  or  denial  of  fome  faA,  protefting  (by  the 
gerund,  proteftando)  that  fuch  a  matter  does  or  does  not  exift; 
and  at  the  fame  time  avoiding  a  dire£l  affirmation  or  denial. 
Sir  Edward  Coke  hath  defined  ^  a  proteftation  (in  the  pithy 
dialed  of  that  age)  to  be  **  an  exclufion  of  a  conclufion." 
For  the,  ufe  of  it  is,  to  fave  the  party  from  being  concluded  [  3^^  1 
with  refpe£t  to  fome  fa£k  or  circumftance,  which  cannot  be 
dire&ly  affirmed  or  denied  without  falling  into  duplicity  of 
pleading  \  and  which  yet,  if  he  did  not  thus  enter  his  proteft^ 
he  might  be  deemed  to  have  tacitly  waived  or  admitted, 
Tlius,  while  tenure  in  villenage  fubfifted,  if  a  villein  had 
brought  an  a£tion  againft  his  Igrd,  and  the  lord  was  inclined 
to  try  the  merits  of  the  demand^  and  at  the  fame  time  to 
prevent  any  conclufion  againft  himfclf  that  he  had  waived 
his  figniory ;  he*  could  not  in  this  cafe  both  plead  affirma- 
tively that  the  plaintiff  was  his  villein,  and  alfo'  take  ifTue 
upon  the  demand  ;  for  then  his  plea  would  have  been  doubk^ 
as  the  former  alone  would  have  been  a  good  bar  to  the  adtion : 
but  he  might  have  alleged  the  villenage  of  the  plaintiff*,  by 
way  of  proteftation,  and  then  have  denied  the  demand.  By 
this  means  the  future  vaflalage  of  the  plaintiff  was  faved  to 
the  defendant,  in  cafe  the  ifTue  was  found  in  his  (the  defend* 
ant's)  favour  ^  :  for  the  proteftation  prevented  that  conclu- 

k  pag  308.  1  I  Inft.  iH*  ^  Co.  Litt.  ii6. 
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fion,  which  would  otherwife  have  refulted  from  the  reft  of 
his  defence,  that  he  had  enfranchifed  the  plaintifF";  fincc  no 
villein  could  maintain  a  civil  a£lion  agaiuft  his  lord.  So  alfo 
if  a  defendant,  by  way  of  inducement  to  the  point  of  his 
defence,  alleges  (among  other  matters)  a  particular  mode  of 
feifin  or  tenure,  which  the  plaintiff  is  unwilling  to  admits 
and  yet  defires  to  take  iflue  on  the  principal  point  of  the  de- 
fence, he  muft  deny  the  feifin  or  tenure  by  way  of  protefta- 
tion,  and  then  traverfe  the  defenfive  matter;  So  ladly,  if 
an  award  be  fet  forth  by  the  plaintiff,  and  he  can  affign  a 
breach  in  one  part  of  it,  (viz,  the  non-payment  of  a  fum  of 
money)  and  yet  is  afraid  to  admit  the  performance  of  the  reft 
of  the  award,  or  to  aver  in  general  a  non-performance  of  any 
part  of  it,  left  fomcthing  fliould  appear  to  have  been  per- 
formed; he  may  fave  to  himfelf  any  advantage  he  might 
hereafter  make  6f  the  general  non-performance,  by  alleging 
that  by  proteftation  i  and  plead  only  the  non-payment  of  the 
money". ' 

r  Q I  ^  1  In  any  flage  of  the  pleadings,  when  either  fide  advances  or 
affirms  any  new  matter,  he  ufually  (as  was  faid)  avers  it  to 
be  true  i  "  and  this  he  is  ready  to  verify.'*  On  the  other 
hand,  when  either  fide  traverfes  or  denies  the  fa£ts  pleaded  by 
his  antagonift,  he  ufually  tenders  an  iffue,  as  it  is  called ;  the 
language  of  which  is  diiier^nt  according  to  the  party  by  whom 
the  iffue  is  tendered ;  for  if  the  traverfe  or  denial  comes  from 
the  defendant,  the  iffue  is  tendered  in  this  manner^  *'  and  of 
••  this  he  puts  himfelf  upon  the  country,"  thereby  fubmxtting 
himfelf  to  the  judgment  of  his  peers  P :  but  if  the  traverfe  lies 
upon  the  plaintiff,  he  tenders  the  iffue  or  prays  the  judgment 
bi  the  peers  againft  the  defendant  in  another  form ;  thus, 
«  and  this  he  prays  may  be  inquired  of  by  the  country.** 

But  if  either  fide  (as,  for  inftance,  the  defendant)  pleads 
a  fpecial  negative  plea,  not  traverfing  or  denying  any  thing 
that  was  before  alleged,  but  difclofing  fome  new  negative 

A  See  book  II.  ch.  6«  pag.  94*  f  Append.  No.  XL  ^  4. 
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piatter :  as  where  the  fuit  is  on  a  bond^  conditioned  to  per,, 
form  an  award,  and  the  defendant  pleads,  negatively,  that 
no  award  was  made,  he  tenders  no  iflue  upon  this  plea  ;  ber 
caufe  it  does  not  yet  appear  whether  the  faft  will  be  difputed^ 
the  plaintiff  not  having  yet  aflerted  the  exiftence  of  any 
award ;  but  when  the  plaintiff  replies,  and  fets  forth  an 
adual  fpecific  award,  if  then  the  defendant  traverfes  the  re- 
plication, and  denies  the  making  of  any  fuch  award,  he  then^i 
and  not  before,  tenders  an  iffue  to  the  pl^ntiff.  For  when  in 
the  courfe  of  pleading  they  come  to  a  point  which  is  affirm- 
ed on  one  fide,  and  denied  on  the  other,  they  are  then  faid 
to  be  at  iffue ;  all  their  debates  being  at  laft  contraded  into 
a  fingle  point,  which  mud  now  be  determined  either  in  fa- 
vour of  the  plaintiff  or  of  the  defendant* 
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CHAPTER    THE     T  WEM  TY-FIR  ST. 


OF   ISSUE   AND  DEMURRER. 


IS  Sue,  exitus^  being  the  end  of  all  the  pleadings,  is  the 
fourth  part  or  ftage  of  an  a£lion,  and  is  either  upon  mat- 
ter of  lawy  or  matter  oifaff. 

An  iflue  upon  matter  of  law  is  called  a  demurrer :  and  it 
confcffes  the  facts  to  be  true,  as  ftated  by  the  oppofite  party  ; 
but  denies  that,  by  the  law  arifing  upon  thofe  fafts,  any  in- 
jury is  done  to  the  plaintiff',  or  that  the  defendant  has  made 
out  a  legitimate  excufe ;  according  to  the  party  which  firll 
demurs,  demoraiur^  refts  or  abides  upon  the  point  in  queftion. 
As,  if  the  matter  of  the  plaintifPs  complaint  or  declaration 
be  infufficient  in  law,  as  by  not  afligning  any  fuf&cient  tref- 
pafs,  then  the  defendant  demurs  to  the  declaration ;  if,  on 
the  other  hand,  the  defendant's  excufe  or  plea  be  invalid,  as 
if  he  pleads  that  he  committed  the  trefpafs  by  authority  from 
a  ftrangcr,  without  making  out  the  ftranger's  right  j  here  the 
plaintiff  may  demur  in  law  to  the  plea :  and  fo  on  in  every 
other  part  of  the  proceedings,  where  either  fide  perceives 
any  material  obje£lion  in  point  of  law,  upon  which  he  may 
reft  his  cafe. 

The  form  of  fuch  demurrer  is  by  averring  the  declaration 
or  plea,  the  replication  or  rejoinder,  to  be  infu(Bcient  in 

law 
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law  to  maintain  the  aftion  or  the  defence ;  and  therefore 
praying  judgment  for  want  of  fufficient  matter  alleged '« 
Sometimes  demurrers  are  merely  for  want  of  fufficientyomf 
in  the  writ  or  declaration.  But  in  cafe  of  exceptions  to  the 
form,  or  manner  of  pleading,  the  party  demurring  mud  by 
llatute  27  Eliz.  c.  5.  and  4  &  5  Ann.  c.  16.  fet  forth  the 
c^ufes  of  his  demurrer,  or  wherein  he  apprehends  the  de- 
ficiency to  confifl.  And  upon  either  a  getieraly  or  fuch  a 
/pedal  demurrer,  the  oppofite  party  muft  aver  it  to  be  fuffi- 
cient, which  is  called  a  joinder  in  demurrer  ^,  and  then  the 
parties  are  at  iflue  in  point  of  law.  Which  iiTue  in  law,  or 
demurrer,  the  judges  of  the  court  before  which  the  a£tion  is 
brought  muft  determine* 

An  iiTue  of  fa£l  is  where  the  fa£^  only,  and  not  the  law, 
is  difputed.  And  when  he  that  denies  or  traverfes  the  faA 
pleaded  by  his  antagonill  has  tendered  the  iflue,  thus,  <<  and 
•*  this  he  prays  may  be  inquired  of  by  the  country,*'  or, 
<<  and  of  this  he  puts  himfelf  upon  the  country,"  it  may  im- 
mediately be  fubjoined  by  the  other  party,  "  and  the  faid 
"  A.  B.  doth  the  like.'*  Which  done,  the  iflue  is  faid  to  be 
joined,  both  parties  having  agreed  to  reft  the  fate  of  the  caufe 
upon  the  truth  of  the  fa£b  in  queftion  ^.  And  this  iflue,  of 
fa£i,  muft  generally  fpeaking  be  determined,  not  by  the  judges 
of  the  court,  but  by  fome  other  method  \  the  principal  of 
which  methods  is  that  by  the  country,  per  pais y  (in  Latin, 
per  patriam)  that  is,  by  jury.  Which  eftabliihment,  of  dif- 
ferent tribunals  iox  determining  thefe  different  iifues,  is  in 
fome  meafure  agreeable  to  the  courfe  of  jufticc  in  the  Ro- 
man republic,  where  the  judices  ord'warii  determined  only 
queftions  of  faft,  but  queftions  of  law  were  referred  to  the 
dccifions  of  the  cetiiumviri  ^m 

But  here  it  will  be  proper  to  obfervc,  that  during  the 
whole  of  thefe  proceedings,  from  the  time  of  the  defendant's 
appearance  in  obedience  to  the  king's  writ,  it  is  neccflary 

»  Append.  N"  III.  §  6.  «  Append.  Ko  II,  §  4. 

b  Jj^td.  ^  Cic.  de  Orjtcr,  I.  I.  c*  1%, 

that 


3i6  Private  Book  III. 

that  both  the  parties  be  kept  ov  continued  in  court  from  day  to 
day,  till  the  final  determination  of  the  fuit*  For  the  court 
can  determine  nothing,  unlefs  in  the  prefence  of  both  the 
parties,  in  perfon  or  by  their  attorneys,  or  upon  default  of 
one  of  them,  after  his  original  appearance  and  a  time  pre- 
fixed for  his  appearance  in  court  again.  Therefore  in  the 
couife  of  pleading,  if  either  party  negle£ts  to  put  in  his  de« 
claration,  plea,  replication,  rejoinder,  and  the  like,  within 
the  times  allotted  by  the  (landing  rules  of  the  court,  the 
plainti^r^  if  the  omiflfion  be  his,  is  faid  to  be  mnftiit^  or  not 
to  follow  and  parfue  his  complaint,  and  fliall  lofe  the  benefit 
of  his  writ :  or,  if  the  negligence  be  on  the  fide  of  the  de- 
fendant, judgment  may  be  had  againft  him,  for  fuch  his 
default.  And,  after  iflue  or  demurrer  joined,  as  well  as  in 
feme  of  the  previous  ftages  of  proceeding,  a  day  is  continually 
given  and  entered  upon  the  record,  for  the  parties  to  appear 
on  from  time  to  time,  as  the  exigence  of  the  cafe  may  re- 
quire. The  giving  of  this  day  is  called  the  continaance, 
becaufe  thereby  the  proceedings  are  continued  without  in- 
terruption from  one  adjournment  to  another.  If  thefe  con- 
tinuances ^re  omitted,  the  caufe  is  thereby  difcontinued,  and 
the  defendant  is  difcharged  ^/;^  <//>,  without  a  day,  for  this 
turn  :  for  by  his  appearance  in  court  he  has  obeyed  the  com- 
mand of  the  king's  writ ;  and,  unlefs  he  be  adjourned  over 
to  a  day  certain,  he  is  no  longer  bound  to  attend  upon  that 
fummons;  but  he  mud  be  warned  afrefli,  and  the  whole 
muil  begin  de  novo., 

Now  it  may  fometiraes  happen,  that  after  the  defendant 
has  pleaded,  nay,  even  after  iflue  or  demurrer  joined,  there 
may  have  arifen  fome  new  matter,  which  it  is  proper  for  the 
defendant  to  plead  j  as,  that  the  plaintiff,  being  a  feme-foie, 
is  fince  married,  or  that  flie  has  given  the  defendant  a  re- 
leafe,  and  the  like :  here,  if  the  defendant  takes  advantage 
of  this  new  matter,  as  early  as  he-  poflibly  can,  viz»  at  the 
day  given  for  his  next  appearance,  he  is  permitted  to  plead  it 
in  what  is  called  a  plea  puis  darrein  continuance^  or  fince  the 
laft  adjournment.     For  it  >vould  be  unjuft  to  exclude  bitn 
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fVom  the  benefit  of  this  new  defence,  which  It  was  not  in  his 
power  to  make  when  he  pleaded  the  former.  But  it  is  dan- 
gerous to  rely  on  fuch  a  plea,  without  due  conOderation ;  for 
it  confefles  the  matter  which  was  before  in  difpute  between 
the  parties *"•  And  it  is  not  allowed  to  be  put  in,  if  any  con- 
tinuance has  intervened  between^  the  aridng  of  this  freih 
matter  and  the  pleading  of  it:  for  then  the  defendant  is  guilty 
of  negleA,  or  laches ^  and  is  fuppofed  to  rely  on  the  merits  of 
his  former  plea.  Alfo  it  is  not  allowed  after  a  demurrer  is 
determined,  or  verdift  given  5  becaufe  then  relief  may  be 
had  in  another  way,  namely  by  writ  of  audita  querela^  of 
which  hereafter.  And  thefe  pleas  puis  darrein  continuance ^ 
when  brought  to  a  demurrer  in  law  or  iflue  of  fa£l,  (hall  be 
determined  in  like  manner  as  other  pleas. 

We  have  faid,  that  demurrers,  or  queftions  concerning  the 
fufficiency  of  the  matrers  alleged  in  the  pleadings,  are  to  be 
determined  by  the  judges  of  the  court,  upon  folcmii  argument 
by  counfel  on  both  fides ;  and  to  that  end  a  demurrer  book 
is  made  up,  containing  all  the  proceedings  at  length,  which 
are  afterwards  entered  on  record :  and  copies  thereof,  called 
paper-books^  are  delivered  to  the  judges  to  perufe.  The  rf- 
cord^  18  a  hiftory  of  the  mod  material  proceedings  in  the 
caufe,  entered  on  a  parchment  roll,  and  continued  down  to 
the  prefent  time  \  in  which  mud  be  ftated  the  original  writ 
and  fummons,  all  the  pleadings,  the  declaration,  view  or 
cjer  prayed,  the  imparlances,  plea,  replication,  rejoinder, 
continuances,  and  whatever  farther  proceedings  have  been 
had ;  all  entered  verbatim  on  the  roll,  and  alfo  the  ifiue  or 
demurrer,  and  joinder  therein. 

These  were  formerly  all  written,  as  Indeed  all  public 
proceedings  were,  in  Norman  or  French  law,  and  even  the 
arguments  of  the  counfel  and  decifions  of  the  court  were  in 
the  fame  barbarous  dlale£l.  An  evident  and  (hameful  badge, 
it  muft  be  owned,  of  tyranny  dnd  foreign  fervitudc ;  being 
introduced  under  the  aiifpices  of  William  the  Norman,  and 
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his  fons:  whereby  die  ironical  obfcrvation  of  theRcFman  fatyrift 
came  to  be  literally  verified,  that  **  Gallia  caufidlcos  docuitfa* 
•*  cunda  Britannos  g."  This  continued  till  the  reign  of  Edward 
III  \  who,  having  employed  his  arms  fuccefsfully  in  fab^ 
duing  the  croivn  of  France,  thought  it  unbefeeming  the  dignity 
of  the  viftors  to  ufe  any  longer  the  language  of  a  vanquiHied 
country.     By  a  (latute  therefore,  paffed  in  the  thirty-fixth 
year  of  his  reign  **,  it  was  enabled,  that  for  the  future  all 
pleas  (hould  be  pleaded,  ihewn,  defended,  anfwered,  debated, 
and  judged  in  the  £ngli(h  tongue ;  but  be  entered  and  en- 
rolled in  Latin.     In  like  manner  as  don  Alonfo  X,  king  of 
Caftile  (the  great-grandfather  of  our  Edward  III)  obliged 
his  fubje£ls  to  ufe  the  Caftilian  tongue  in  all  legal  proceed- 
ings^: and  as,  in  1286,  the  German  language  was  efta- 
bliihed  in  the  courts  of  the  empire  K     And  perhaps  if  our 
legiflature  had  then  directed  that  the  writ3  thcmfeives,  which 
are  mandates  from  the  king  to  his  fubjefts  to  perform  cextairi^ 
ads  or  to  appear  at  certain  places,  (hould  have  been  framed 
in  the  Englifh  language,  according  to  the  rule  of  mir  antient 
law*,  it  had  not  been  very  improper.  But  the  record  or  enrolU 
ment  of  thofe  writs  and  the  proceedings  thereon,  which  ^s^as 
calculated  for  the  benefit  of  poflerity,  was  more  ferviceablc 
(becaufe  more  durable)  in  a  dead  and  immutable  language 
than  in  any  flux  or  living  one.  The  praftifers,  however,  being 
ufed  to  the  Norman  language,  and  therefore  imagining  they 
could  cxprcfs  their  thoughts  more  aptly  and  more  concifely 
in  that  than  in  any  other,  ftill  continued  to  take  their  notes 
in  law  French  :  and  of  courfe  when  thofe  notes  came  to  be 
publifhed,  under  the  denomination   (^  reports,  they  were 
printed  in  that  barbarous  dialed;  which,  joined  to  the  addi^ 
tional  terrors  of  a  Gothic  black  letter,  has  occafioned  many 
a  (Indent  to  throw  away  his  Plowden  and  Littleton,  without 
venturing  to  attack  a  page  of  them.     And  yet  in  reality,  upon 
a  nearer  acquaintance,  they  would  have  found  nothing  very 
formidable  in  the  language ;  which  differs  in  it*s  gramn^ar 
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and  orthography  as  math  from  the  modem  French,  as  the 
dxdion  of  Chaucer  and  Gower  does  from  that  of  Addifon 
and  Pope.  Befides,  as  the  Engliih  and  Norman  languages 
were  concurrently  ufed  by  our  anceftorsfor  feveral  centuries 
together,  the  two  idioms  have  naturally  aUimilated,  and  mu- 
tually borrowed  from  each  other :  for  which  reafon  the  gram- 
matical con{lru6tion  of  each  is  fo  very  much  the  fame,  that 
I  apprehend  an  EngUlhman  (with  a  week's  preparation) 
would  underftand  the  laws  of  Normandy,  coUe£led  in  their 
grand  coujlum'tevj  as  well  if  not  better  than  a  Frenchman  Ur^d 
within  the  walls  of  Paris. 

The  Latin,  which  fucceeded  the  French  for  the  entry 
and  enrollment  of  pleas,  and  which  continued  in  ufc  for  four 
centuries,  anfwers  fo  nearly  to  the  Engliih  (oftentimes  word 
for  word)  that  it  is  not  at  all  furprizing  it  (hould  generally 
be  imagined  to  be  totally  fabricated  at  home,  with  little  more 
art  or  trouble  than  by  adding  Roman  terminations  to  Englifli 
words.  Whereas  in  reality  it  is  a  very  univerfal  dialed^ 
fpread  throughout  all  Europe  at  the  irruption  of  the  northern' 
nations,  and  particularly  accommodated  and  moulded  to 
anfwer  all  the  purpofes  of  the  lawyers  with  a  peculiar  exa£l' 
nefs  and  precifion.  This  is  principally  owing  to  the  fimpli- 
city,  or  (if  the  reader  pleafes)  the  poverty  and  baldnefs  of 
it's  texture,  calculated  to  exprefs  the  ideas  of  mankind  juft 
as  they  arife  in  the  human  mind,  without  any  rhetorical 
flouriflies,  or  perplexed  ornaments  of  ftyle :  for  it  may  be 
obferved,  that  thofe  laws  and  ordinances,  of  public  as  well 
as  private  communities,  are  generally  the  mod  eafily  under- 
ftood,  where  ftrength  and  perfpicuity,  not  harmony  or  ele- 
gance of  expreffion,  have  been  principally  confulted  in  com- 
piliag  them.  Thefe  northern  nations,  or  rather  their  legif- 
lators,  though  they  refolved  to  make  ufe  of  the  Latin  tongue 
in  promulging  their  laws,  as  being  more  durable  and  more 
generally  known  to  their  conquered  fubje£ls  than  their  own 
Teutonic  dialefls,  yet  (either  through  choice  or  neceflity) 
have  frequently  intermixed  therein  fome  words  of  a  Gothic 
original  \  which  is,  more  or  lefs,  the  cafe  in  every  country 
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of  Europe,  and  therefore  not  to  be  imputed  as  zny  peculiar 
blemifh  in  our  £ngli(h  legal  latinitf  "*•  The  truth  is,  what 
is  generally  denominated  law-latin  is  in  reality  a  mere  tech- 
nical language,  calculated  for  eternal  duration,  and  eafy  to 
be  apprehended  both  in  prefent  and  future  times ;  and  on 
thofe  accounts  beft  fuited  to  preferve  thofe  memorials  which, 
are  intended  for  pcrpetttal  rules  of  a£lion.  The  rude  pyra- 
mids of  Egypt  have  endured  from  the  earlieft  ages,  while  the 
more  modern  and  more  elegant  ftru£):ures  of  Attica,  Rome, 
and  Palmvra  have  funk  beneath  the  ilroke  of  time^ 

As  to  the  obje£lion  of  locking  up  the  law  in  a  ftrange  and 
unknown  tongue,  this  is  of  little  weight  with  regard  to  re* 
cords,  which  few  have  occafion  to  read  but  fuch  as  do,  or 
ought  to,  undcrftand  the  rudiments  of  Latin.  .  And  befidcs 
It  may  be  obfcrved  of  the  law-latin^  as  the  very  ingenious 
fir  John  Davis "  obferves  of  the  law-french,  <*  that  it  is  fo 
«<  very  eafy  to  be  learned,  that  the  meaneft  wit  that  ever 
•*  came  to  the  ftudy  of  the  law  doth  come  to  underiland  it 
«•  almoft  perfc£Hy  in  ten  days  without  a  reader/* 

It  is  true  indeed  that  the  many  terms  of  art,  with  which 
the  law  abounds,  are  fufficiently  harfh  when  latinized,  (yet 
not  more  fo  than  thofe  of  other  fcienccs)  and  may,  as  Mr. 
Selden  obferves  ^  give  offence  «*  to  fome  gramrnarians  of 
•*  fqueamifh  ftomachs,  who  would  rather  chufe  to  live  in 
**  ignorance  of  things  the  moft  ufeful  and  important,  than 
♦•  to  have  their  delicate  ears  wounded  by  the  ufe  of  a  word, 
««  unknown  to  Cicero,  Salluft,  or  the  other  writers  of  the 
"  Auguftan  age."  Yet  this  is  no  more  than  muft  unavotd- 
ably  happen  when  things  of  modern  ufe,  of  which  the  Ro- 
mans had  no  idea,  and  confequently  no  phrafes  to  cxprefs 

"»  The  following  fcntence,  "J^quit  fame  (lamp,  in  the  laws  of  the  Bar. 

"  a  J  battalia  curitfva  ex'ierit^  if  anr  one  gundians  on  the  continent,  befofe  tke 

«  goes  out  of  his  ow^n  court  to  fight,'*  end  of  the  fifth  century.  (^/Ud,  j,  r.  5. 

&:,  IT  ay  raifc  a  fmile  in  tbie  iludent  as  ^  1.^ 

a  flaming  modern  anglicifm  :  but  he  n  Pref.  Rep. 

may  meet  wicii  It,  among  others  of  the  0  Picf.  ad  Eadmtr, 

£hem^ 
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them.  Come  to  be  delivered  in  the  Latin  totigue.  It  would 
puzzle  the  mod  claflical  fcholar  to  find  an  appellation^  in  his 
pure  latinity,  for  a  conftable,  a  record,  or  a  deed  of  feoffment : 
It  is  therefore  to  be  imputed  as  much  to  neceffity,  as  igiiorancef 
that  they  were  ftiled  in  our  forenfic  dialed  conflabularius,  ri^ 
cftrdwH^  ZTiAfeoffamenium.  Thus  again,  another  uncouth  word 
of  oMtantient  laws  (for  I  defend  not  the  ridiculous  barbarifmd 
fomctimes  introduced  by  the  ignorance  of  modern  pradifers) 
the  fubftantive  murdrum^  or  the  verb  rnurdrare^  however  harlh 
and  unclaflical  it  may  feem^  was  necefTarily  framed  to  express 
a  particular  offence }  fince  no  other  word  iri  beings  occidete, 
interficere^  necare^  or  the  like,  was  fufficient  to  exptefs  the  in* 
tention  of  the  criminal,  or  quo  anifko  the  a£t  was  perpetrated) 
and  therefore  by  no  means  came  up  to  the  notion  of  murdeif 
at  prefent  entertained  by  our  law }  viz*  a  killing  witb  nmlia 
aforethought.' 

A  fimilar  riedefiity  to  this  ptoduced  a  fimilaf  tStGt  al 

Byzantium,  when  the  Roman  laws  were  turned  into  Greek 

for  the  ufe  of  the  driental  empire ;  for,  without  any  regard 

to  Attic  elegance,  the  lawyers  of  the  imperisd  courts  made 

no  fcruple  to  tranflate  Jidei  commijfarios^  fiigiMOiAfua^^otftui^^ 

asHculum^     muSxxMiop'^I    filiufn^famHiaS^    vaii»0^fafAfkaf*,l 

repudium^  fivuiioif*  I  ^ofnptofnijfum^  HOfiirfOfjitffO'of^}  reverentid 

it  obfequium^  fiui^gvrta  mm  tt^atMHim  ^  j  and  they  like^     They 

ftudied  more  the  exa£t  and  precife  import  of  the  words^  than 

the  neatnefs  and  delicacy  of  theif  cadence.    And  my  acade^ 

mical  readers  will  excufe  me  for  fuggefting^  that  the  terms  oi 

*the  law  are  not  more  numerous,  more  uncouthi  or  more  dif^ 

*  ficult  to  be  explained  by  a  teacher,  than  thofe  of  logic,  phyfics^ 

and  the  whole  circle  of  Ariftotle's  philofophy,  nay  even  ol 

the  politer  arts  of  architedure  and  it^s  kindred  ftudies,  or  thd 

fcience  of  rhetoric  itfelf.     Sir  Thomas  More's  famous  legal 

queftion  ^  cotttains  hi  it  nothing  more  difficult,  than  the  4#« 

p  AJw.  I,  cp  1.  «  iV(w.  Si.  f.  II. 

4  Nvtf.  %.  tdiS,  Confidntrntp.  «  iVov.  7S.  r.  i« 

^  /fcv.  117.  e,  I.  ^  Seepag.  149. 

•  Ibid*  c.  8. 

-     Vol.  ni.  A  a  fimtloa 
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6nition  which  in  his  time  the  philofophers  currently  gave  of 
their  materia  prima j  the  groundwork  of  all  natural  knowlegc^ 
that  it  is,  f!equ€  quid^  neque  quantum,  neque  quale,  neque  aliquid 
*<  eorum  quibus  ens  detei^minaiur ,"  or  it's  fubfequent  explana- 
tion by  Adrian  Heereboord,  who  afTurcs  us  *  that  **  materia 
**  prima  noti  eji  corpus,  neque  per  formam  e&rporeitatis,  neque 
<*  per  JimpUcem  ejfentiam  :  eJi  tamen  ens,  et  quidem  fuhftantia, 
**  licet  incompleta  /  habetque  aBum  ex  fe  entitaiivum,  et  Jimul 
^  ejl  potentia  JuhjeEtiva^^  The  law  therefore,  with  regard 
to  it's  technical  phrafes,  (lands  upon  the  fame  footing  with 
other  iludies,  and  requefts  only  the  fame  indulgence. 

This  technical  Latin  continued  in  ufe  from  the  time  of  it's 
£rll  introdu£tiony  till  the  fubverfion  of  our  antient  conftitu- 
tion  under  Cromwell*,  when>  among  many  other  innorations 
in  the  law,  fome  for  the  better  and  fome  for  the  worfe,  the 
language  of  our  records  was  altered  and  turned  into  Englifh. 
But,  at  the  rcftoration  of  king  Charles,  this  novelty  was  no 
longer  countenanced  \  the  pradifers  finding  it  very  diiEcuk 
to  cxprefs  themfclves  fo  concifely  or  fignificantly  in  any  other 
language  but  the  Latin.  And  thus  it  continued  without  any 
fenfible  inconvenience  till  about  the  year  173c,  when  it  was 
again  thought  proper  that  the  proceedings  at  law  (hould  be 
done  into  Englifh,  and  it  was  accordingly  fo  ordered  by  (la- 
tute  4  Geo.  IL  c.  26.  This  provifion  was  rnade^  accordii^ 
to  the  preamble  of  the  ftatute,  that  the  common  people  might 
have  kncv/lege  and  undexilanding  of  what  was  alleged  or  done 
for  and  againil  them  in  the  progefs  and  pleadings,  the  judg- 
ment and  entries  In  a.caufe.  Which  purpofe  has,  I  fear,  not 
been  anlwcred ;  being  apt  to  fufpcft  that  the  people  are  now, 
4ftcr  many  years  experience,  altogether  as  ignorant  in  matten 
.  of  law  as  before.  On  the  other  hand,  thefe  inconveniences 
have  already  arlfcn  from  the  alteration;  that  now  many 
clerks  and  attorneys  are  hardly  able  to  read,  much  lefs  to 
wnderftaiid,  a  record  even  of  fo  modern  a  date  as  the  reign  of 
George  the  lirft.  And  it  has  much  enhanced  the  cxpenfe  of 
all  legal  proceedings;  for  fmce  the  pra£lifcrs  are  eoh&ied (for 

tic 
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th^  fake  of  the  ftamp  dotiesi  which  are  thereby \coiiCderablf 
increafed)  to  write  only  a  lUted  number  of  words  in  a  (heet ; 
and  as  the  Englilli  language,  through  the  multitnde  of  it's 
particles,  is  much  more  verbofe  than  the  Latin ;  it  follows 
that  the  number  of  iheets  mu|l  be  very  much  augmented  by 
the  cliange  ^.  The  tranflatiou  alfo  of  technical  phrafes,  and 
the  names  of  writs  and  other  procefs,  were  found  to  be  fo  very 
ridiculous  (a  writ  of  nj/ipriui^  quare  impedit^  fieri  facias^  habeas 
corpus^  and  the  reft,  not  being  capable  of  an  Englifli  drefs  witE 
^any  degree  of  ferioufnefs)  that  in  two  years  time  it  was  found 
nccefTary  to  make  a  new  a£t,  6  Geo.  II.  c.  14  ;  which  a)^ 
lows  all  technical  words  to  continue  in  the  ufual  language^ 
and  has  thereby  almoft  defeated  every  beneficial  purpofe  of 
the  fonuer  ftatute. 

What  is  faid  of  the  alteration  of  language  by  the  fta- 
tute  4  Geo.  IL  c.  26.  will  hold  equally  ftrong  with  refped  to 
the  prohibition  of  ufing  the  antient  immutable  court  band  in 
writing  the  records  or  other  legal  proceedings  ;  whereby  the 
reading  of  any  record  that  is  fifty  years  old  is  now  become 
the  obje&  of  fcience,  and  calls  for  the  help  of  an  antiquarian. 
But  that  branch  of  it,  which  forbids  the  ufe  of  abbreviations^ 
feems  to  be  of  more  folid  advantage,  in  delivering  fuch  pro* 
ceedings  from  obfcurity :  according  to  the  pteCept  of  Jufti* 
nian*;  "  ne  per  fcripturam  aliqua  fiat  in  pofierum  iiihitatioi 
*^  juhemus  non  per  figlgrum  captiones  et  compendlofa  emgmata 
•*  ejiifdem  codicil  textum  ^nfcribiyftdper  literarum  confeqtuntlam 
^*  £xplanari  concedimtu!*    But,  to  return  to  our  demurrer. 

When  the  fubftance  of  the  record  is  completed,  and  co* 
pies  are  delivered  to  the  judges,  the  matter  of  law  upon  which 
the  demurrer  is  grounded  is  upon  folemn  argument  deter- 
mined by  the  court,  and  not  by  any  trial  by  jury ;  and  judg- 
ment  is  thereupon  accordingly  given^  As,  in  an  a£tion  of 
trefpafs,  if  the  defendant  in  his  plea  cottfefTes  the  fad,  but 

« 

f  For  iriiltfice,  tkefe  three  word<»      **  form  of  the  ftttuce.** 
Cbavcrted  iuto  ftveoi  **  according  10  the 

A  a    a  juftifiet 
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juftiiies  it' tmufa  venationiSf  for  th^t  he  was  hunting;  and  to 
this  the  plaintifF  dtmurs>  that  is,  he  admits  the  truth  of  the 
plea,  but  denies  the  juftiiication  to  be  legal:  now,  on  arguing 
this  demurrer,  if  the  court  be  of  opinion,  that  a  man  may  not 
juftify  trefpafs  in  hunting,  they  will  give  judgment  for  the 
plaintiff^'  if  they  thhik  that  he  may,  then  judgment  is  given 
for  the  defendant.  Thus  is  an  iflue  in  law,  or  deinurrer, 
difpofed  of. 

An  iflue  of  fa£t  takes  up  more  form  and  preparation  to 
fettle  it ;  for  here  the  truth  of  the  matters  allege^  muft  be 
folemnly  examined  and  eftabliihed  by  proper  evidence  in  the 
channd  prefcribed  by  law.  To  which  examtnatioa,  of  fadls^ 
the  name  of  trial  is  ufually  confined,  which  will  be  treated 
of  at  large  in  the  two  fucceeding  chapters* 


\ 
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CHAPTER    THB     TWENTY-SECOND. 
OP       THE      SEVERAL       SPECIES       OF 

TRIAL. 


THE  uticcirtainty  of  lega?  proceedings  is  a  notion  fa 
genenlly  adopted,  and  has  to  long  been-  the  (landing 
theme  of  wit  and  good  humour,  that  he  vho  (Kould  attempt 
to  reftxte  it  would  be  looked  upon  as  a  man,  who  was  either 
incapable  of  difcernment  himfcif,  or  dfe  meant  to  impofe 
upon  others.  Tct  it  may  not  be  amifs,  before  wc  enter 
upon  the  feveral  modes  whereby  certainty  is  meant  to  be  ob« 
tained  in  our  courts  of .  jufttce,*  to  inquire  a  little  whtrein 
this  uncertainty,  fo  frequently  complained  of,  confifts;  and 
to  what  caufes  it  Owes  xt*s  original. 

It  Hath  fonictimes  befen  faid  to  bwe  it's  original  to  Ac 
number  of  our  municipal  conftkutions,  and  the  multitude  of 
our  judicial  decifions*}  which  occafion,  it  is  alleged,  abun^ 
dance  of  rules  that  militate  and  thwart  with  each  other,  as  thfc 
fentiments  or  caprice  of  fticceffive  legiflatures  and  judges  hav^ 
happ^ed  to  vary. '  The  fa&,  of  multiplicity,  is  allowed  \  and 
that  thereby  the  r<f Searches  df  the  (tudeM  iire  rendered  mox«« 
difficult  and  laborious :  but  lli^t,- with  proper  induftry,  the 
rcfult  of  thofe  inquiries  will  be  doubt  and  indccifion,  is  a 
confequence  that  caftnOt  be  admitted; ,  People  are  9pt  to  be 
angry  at  the  want  of^fim{)Aicity  in  our  law8:>they  miftake  va^ 
tiety  for  confufion,'ind  icomplicat^  dfes  for  contracfidkvyw 

•  See.thr  ptvfi^e  to  fix. John  Paviei's  reports:  wfamin  manj  of  the  following 
topics  are  dircaiTcdaiore  at  large. 

A  a  3  -  They 
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They  bring  us  the  examples  of  arbitrary  governnients,  of 
penmarjc^  Mufcovy»  andPrui]ia$  of  wild  and  uncultivated 
jiations^  the  favages  of  Africa  ^n^  America}  op>of  narro^r 
4omcftic  republics^  in  antient  Greece  and  modern  Switzer*** 
land ;  and  ui^reafonably  requirj^  thp  fape  payci^y  of  Uws,  the 
fame  concifenefs  of  praflice,  in  a  nation  of  freemen,  a  polite 
and  commercial  people^  and  a  poo^lous  extent  of  territory* 

In  an  arbitrary,  defpotic  government,  where  the  lands  are 
jat  the  difpofal  of  the  prince,  the  rules  of  fucceiTion,  or  the 
mode  of  enjoyment,  mud  depend  upon  his  will  and  plcafurc. 
Hence  there  can  be  butfew legal  determinations  relating  to  the 
property,  the  dfsfcent,  or  the  conveyance  of  rpal  eftates ;  and 
the  fame  holds  in  a  ftrongqr  degree  with  regard  tp  goods  and 
chattelst  and  the  cpnt|:ads  relating  thereto.  Updisr  a  tyr^n-- 
jiical  fway  trade  muft  be  continually  in  jeopardy,  and  of  cpn- 
fequence  can  never  be  lextenfive  :  this  therefore  puts  an  en4 
to. the  neceility  of  an  infinite  number  of  rules,  which  the 
f  ngliih  merchant  daily  recurs  to  for  adjuftiiig  commercial  difr 
ferences.  Marriages  are  ^ere  pft^ally  pQntra£te4  >yith  Ilaves^ 
fa  at  leail  women  are  treated  as  fuch :  no  laws  can  be  there- 
fore expelled  to  regulate  the  rights  of  dower,  jointures,  aa4 
marriage  fettlements.  Few  alfo  are  the  pcrf<ms  who  can 
claun  the  privileges  of  any  laws  ^  the  ]iulk  oC  ^fe  nations, 
5(r/z.  the  commonalty,  boors,  or  peafants,  being  in^tely  vilr 
leins  apd  bpndme^.  Thofe  are  th^efgre  }eft  fo  thp  puvate 
^ocrc;on  p(  their  lords,  are  e(^eeii|edfl(in  the  cqif  temptation  of 
thefc  boafted  IpgiQators)  incapfible  of  either  right  or  injury, 
tad  oteonfequcnce  axe  entitled  to  no  redrefs.  We  may  fee, 
in  thefc  arbitrary  ftates,  how  iaige  ^  field  pf  legal  contefts  if 
already  rofiU^uo  and  dc(krpye4* 

Again;  were  we  a  poor  and  naked  people,  a^  the  favages  of 
America  are,  aran((cr$  to  fcience,  tp  commerce,  and  the  arts 
as  weU  of  icopvenicniqe  as  pf  luxury,  we  might  perhaps  1^ 
Content,  as  feme  of  thtm  are  (aid  to  be,  to  refer  all  difputet 
to  the  next  m^in  we>meet  upon  the  road,  and  fo  put  a  fliort  end 
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to  every  controvcrfy.  For  in  a  (late  of  nature  there  is  no 
room  for  municipal^  laws ;  and  the  nearer  any  nation  ap- 
provhcs  to  that  ftate,  the  fewer  they  will  haveoccaCon  for. 
When  the  people  of  Rome  were  little  better  than  fturdy 
(hepherds  or  herdfrocn,  all  their  laws  were  contained  in  ten 
or  twelve  tables :  but  as  luxury,  poUtcnefs,  and  dominion 
incrcafed,  the  civil  law  incrcafed  in  the  fiime  proportion' ; 
and  fwelled  to  thaft  amazing  bulk  which  it  now  occupies, 
though  fucceffively  pruned  and  retrenched  by  the  emperors 
Thcodofius  and  Juftiniam 

In  like  manner  wc  tnay  laftly  obfervc,  that,  tn  petty  ftatcs 
and  narrow  territories,  much  fewer  laws  will  fuffice  than  in 
large  ones,  bccaufe  there  are  fewer  objcfts  upon  which  the 
laws  can  operate.  The  regulations  of  a  private  family  arc 
(hort  and  well-known ;  thofe  of  a  prince's  houfliold  are 
neceffarily  more  various  and  diffufe. 

The  caufes  therefore  of  the  multiplicity  of  the  Englifii 
laws  are,  the  extent  of  the  country  which  they  govern ;  the 
commerce  and  refinement  of  it's  inhabitants ;  but,  above  al], 
the  liberty  and  property  of  the  fubje£l.    Thefc  will  naturally 
produce  an  infmite  fund  of  difputes,  whi<:b  muft  be  termi- 
nated in  a  judicial  way :  and  it  is  eflential  to  a  free  peoplr, 
that  thefe  determinations  be  publiihed  and  adhered  to  ;  that 
their  property  may  be  as  certain  and  iiied  as  the  very  confti- 
tucion  of  their  (late.    For  though  in  many  other  countries 
every  thing  is  left  in  the  breaft  of  the  judge  to  determine,  yet 
with  us  he  is  only  to  declare  and  pronmncty  not  to  make  or 
ncnx/'tnodely  the  law.    Hence  a  multitude  of  deciiions,  or  cafes 
adjudged,  wilt  arlfe :  for  feldom  will  it  happen  that  any  one 
rule  will  exadly  fnit  with  many  cafes.     And  in  proportion 
as  the  decifions  of  courts  of  judicature  are  multiplied,  the  law 
will  be  loaded  with  dccree5,-that  may  fometimes  (though 
rarely)  interfere  with  each  other :  either  becaufe  fucceeding 
judges  may  not  be  apprized  of  the  prior  adjudication  *,  or  be- 
caufe they  may  think  differently  from  iheir  predeccffors ;  or 
becaufe  the  fame  arguments  did  not  occur  formerly  as  at  p|z- 

A  a  4  fcnt } 
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#snt ;  or,  in.  fine^  becaufe  of  die  natural  imbecility  and  im* 
perfe£lion  that  attends  all  human  proceedings.  But  where* 
4veir  this  happens  to  be  the  cafe  in  any  material  pointy  the 
legiflature  is  ready^  and  from  time  to  time  both  may^  and 
•frequently  does,  interrene  to  remove  the  doubt;  and,  upon 
due  deliberation  had,  determines  by  a  declaratory  ftatate 
Jiow  tbp  law  ihall  be  held  for  the  future. 

WHATEVER  itiftances  therefore  of  contradi£lion  or  un« 
certainty  may  have  been  gleaned  fr.om  our  records,  or  reports, 
muft  be  imputed  to  the  defeats  of  human  laws  in  general, 
and  are  not  owing  to  any  particular  ill  conftru6iion  of  the 
iEngliOi  fyftem.  Indeed  the  reverfe  is  moft  ftri^ily  true.  The 
Engliflii  law  is  lefs  embarrafied  with  inconfiftent  refolutions 
and  doubtful  queftions,  than  any  other  known  fyftem  of  the 
fame  extent  and  the  fame  duration.  I  may  inftance  in  the 
civil  law :  the  text  whereof,  as  colle£led  by  Juftinian  and  his 
agents,  is  extremely  voluminous  and  diffufe ;  but  the  idle 
comments,  bbfcure  glofles,  and  jarring  interpretations  graft* 
cd  thereupon  by  the  learned  jurifts,  are  literally,  without 
number^  And  thefe  glofles,  which  are  mere  private  opinions 
^of  fcholaftic  do£kors  (and  not  like  our  books  of  reports,  judi- 
cial determinations  of  the  court)  are  all  of  authority  fufficient 
to  be  vouched  and  relied  on:  which  muft  needs  breed  great  dif- 

*  traf^ion  and  confufion  in  their  tribunals.  The  fame  may  be 
faid  of  the  canon  law  j  though  the  text  thereof  is  not  of  Jialf 
the  antiquity  with  the  common  law  of  England ;  and  though 

*  the  more  antient  any  fyftem  of  laws  is,  the  more  it  is  liable 
to  be  perplexed  with  the  multitude  of  judicial  decrees.  When 
therefore  a  body  of  laws  of  fo  high  antiquity  as  the  Englifti, 
is  in  general  fo  cledr  and  perfpicuous,  it  argues  deep  wtf* 
dom  and  forefight  in  fuch  as  laid  the  foundations,  and 
great  care  and  circumfpe£lion  in  fuch  as  have  built  the 
fuperftrufture. 

Bnr  is  npt  (it  will  be  afked)  the  multitude  of  law-foits^ 
which  we  daily  fee  and  experience,  an  argument  againft  the 
clean-ncfs  and  certainty  of  the  law  itfelf  ?  By  no  means:  Cor 

among 
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among  the  Taridus  difputeai  and  controrerfies  which  aredatl/ 
to  be  met  with  in  the  courfe  of  legal  proceedings,  it  is  oIk- 
vious  to  obferve  how  very  few  arife  from  obfcurity  in  the 
rules  or  maxims  of  law.  An  a&ion  (hall  feldom  be  heard  of* 
to  determine  a  queftion  of  inheritance^  unlefs  the  faA  of  the 
defcent  be  controverted.  But  the  dubious  pointSi  which  are 
ufually  agitated  in  our  courts,  arife  chiefly  from  the  difficulty 
there  is  of  afcertaining  the  intentions  of  individuals,  in  their 
folemn  difpofitions  of  property ;  in  their  contra£ls,  convey- 
ances, and  teflaments.     It  is  an  objeA  indeed  of  the  utmoft 
importance  in  this  free  and  commercial  country,  to  lay  as  few 
reftraints  as  poflible  upon  the  transfer  of  pofleffions  from  hand 
to  hand,  or  their  various  defignations  marked  out  by  the  pru- 
dence, convenience,  necefiities,  or  even  by  the  caprice,  of 
their  owners :  yet  to  inveftigate  the  inttntion  of  the  owner  is 
frequently  matter  of  difficulty,  among  heaps  of  entangled 
conveyances  or  wills  of  a  various  obfcurity.     The  law  rarely 
heGtates  in  declaring  it's  own  meaning/  but  the  judges  are 
frequently  puzzled  to  find  out  the  meaning  of  others,   Thoi 
the  powers,  the  intereft,  the  privileges,  and  properties  of.  a 
tenant  for  life,  and  a  tenant  in  tail,  are  clearly  diftinguiflied 
and  precifely  fettled  by  law:  but,  what  words  in  a  will  ihall 
conftitute  this  or  that  eftate,  h^  occafionally  been  difputed 
for  more  than  two  centuries  pad ;  and  will  continue  to  be 
difputed  as  long  as  the  carelefTncfs,  the  ignorance,  orfingu« 
larity  of  teftators  (hall  continue  to  cloath  their  intentions  in 
dark  or  new-fangled  expreilions. 

But,  potwithftanding  fo  vaft  an  accefllon  of  legal  contra- 
verfies,  ariCng  from  fo  fertile^  a  fund  as  the  ignorance  and 
wilfulnefs  of  individuals,  thefe  will  bear  no  comparifon  in 
point  of  number  to  thofe  which  are  founded  upon  the  difho- 
nefty,  and  difingenuity  of  the  parties:  by  either  their  fuggeft« 
ing  complaints  that  are  falfe  in  fad,  and  thereupon  bringing 
groundlefs  a£tions ;  or  by  their  denying  fuch  fa£^s  as  are  true, 
in  fetting  up  unwarrantable  defences,  exfaffo  oritur  jus :  if 
therefore  the  fa£l  be  perverted  or  mitreprefentcd,  ^thc  law 
which  arifcs  from  thence  will  unavoidably  be  unjuft  or  partial. 

And^ 
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And,  in  order  to  prevent  this,  it  is  ncccflary  to  fct  right  the 
fad,  and  eftabliih  the  truth  contended  for,  by  appealing  to 
fome  mode  of  probation  or  trials  which  the  law  of  the  country 
has  ordained  for  a  criterion  of  truth  and  falfliood. 

These  modes  of  probation  or  trial  form  in  every  civilized 
country  the  great  objedi  of  judicial  decifions.  And  cxpcri* 
cnce  will  abundantly  (hew,  that  above  a  hundred  of  our  law- 
fuits  arife  from  difputed  fa£ls,  for.  one  where  the  law  is 
doubted  of.  About  twenty  days  in  the  year  arc  fulEcienc 
in  Weftminfter-hall,  t6  fettle  (upon  folemu  argument)  every 
demurrer  or  other  fpecial  point  of  law  that  arifcs  throughout 
the  nation :  but  two  months  are  annually  fpent  in  deciding 
the  truth  of  fa£b$,  before  fix  diflinft  tribunals,  in  the  feveral 
circuits  of  England ;  exclufive  of  Middlefex  and  London, 
vi^hich  afford  a  fupply  of  caufes  much  more  than  equivalent 
to  any  two  of  the  iargeft  circuits* 

Trial  then  is  the  examination  of  the  matter  of  fzfk  in 
ilTue  ;  of  which  there  are  many  different  fpecies,  according 
to  the  difference  of  the  fubje£t,  or  thing  to  be  tried :  of  all 
which  we  will  take  a  curfory  view  in  this  and  the  fubfequent 
chapter.  For  the  hw  of  England  fo  indudrioufly  endea- 
vours to  inveftigate  truth  at  any  rate,  that  it  will  not  confine 
itfelf  to  one,  or  to  a  few,  manners  of  trial ;  but  varies  it's 
examination  of  fa£ls  according  to  the  nature  of  the  fads 
themfclves :  this  being  the  one  invariable  principle  purfnedj 
that  as  well  the  bed  method  of  trial,  as  the  beft  evidence 
upon  that  trial,  which  the  nature  of  the  cafe  affords,  and  no 
other^  fhall  be  admiued  in  the  Englifh  courts  of  juflice. 

The  fpecies  of  trials  in  civil  cafes  arc  feven.  By  record: 
by  infpeEfion,  or  examination  ;  by  certificate  ,-  by  witnejfes  ,•  by 
nuager  ofhattel\  by  wager  of  law  i  and  \>yjury. 

I.  FiKST  then  of  the  trial  by  iT«n/.  This  is  only  ufcd  in 
one  particular  inftance :  and  that  is  where  a  matter  of  record 

•  m 


I 

Ch.  ai.  W  R  0  n  c  s.  33t 

It  pleaded  In  any  a£kioti|  as  :^  fine,  a  judgment,  or  the  Iskci 
and  the  oppofite  party  pleads,  ^'  ttui  tie/  record^  that  there  is 
no  fuch  matter  of  record  exifting !  upon  thiSi  iflite  is  tender* 
ed  ami  joined  in  the  following  form,  *<  and  this  he  prays  maj 
^  be  inquired  of  by  the  record^  and  the  other  doth  the  like  ;" 
and  hereupon  the  party  pleading  the  record  has  a  day  given ' 
him  to  bring  it  in,  and  pr€ltlamation  is  made  in  court  for  him 
to  <*  bring  forth  the  record  by  him  in  pleading  allejted,  or 
''  elfe  he  fhall  be  condemed ;"  and,  on  his  failure,  his  an* 
tagonift  (hall  have  judgment  to  recover.  The  trial  therefore 
of  this  iflue  is  merely  by  the  record ;  for,  as  fir  Edward  Cole  * 
cbferves,  a  record  or  enrollment  is  a  monument  of  fo  high  a 
aatare,  and  importcth  in  itfelf  fuch  abfolute  verity,  that  If  it 
be  pleaded  that  there  is  no  fuch  record,  it  fhall  not  receive  any 
trial  by  witnefs,  jtfry,  or  otherwife,  but  only  by  itfelf.  Thus 
titles  of  nobility,  as  whether  earl  or  no  earl,  baron  or  no  bar- 
ron,ihall  be  tried  by  the  king's  writ  or  patent  only,  which  is 
matter  of  record  ^«  Alfo  in  cafe  of  an  alien,  whether  alien 
friend  or  enemy,  (hall  be  tried  by  the  league  or  treaty  be- 
tween his  fovereign  and  ours ;  for  every  league  or  treaty  is  of 
record  **.  And  alfo,  whether  a  manor  be  to  be  held  in  antient 
demefne,  or  not,  (hall  be  tried  by  the  record  of  dome/day  in 
the  king's  exchequer. 

II.  Trial  by  wfpa^ion^  or  fxamlfiathn,  is  when  for  the 
greater  expedition  of  a  caufe,  in  fomc  point  or  ifTue  being 
either  the  principal  qucilion,  or  arifing  collaterally  out  of  xtp 
but  being  evidently  the  objtcl  of  fenfe,  the  judges  of  the  couit^ 
upon  the  teftimony  of  their  own  fenfes,  (hall  decide  the  point 
in  difpute.  For,  where  the  affirmative  or  negative  of  a 
quellion  is  matter  of  fuch  obvious  determination^  it  is  not 
thought  neceflary  to  fummon  a  jury  to  decide  It ;  who  are 
properly  called  in  to  inform  the  confcience  of  the  cour(  in 
fcfpcfX  oidubioM  fa£ks :  and  therefore  when  the  fa<5l,  from  it's 
nature,  muft  be  evident  to  the  court  either  from  ocular  de- 
fnonftration  or  other  irrefragable  proofs  there  the  law  departs 


^  I  Ind.  117.  260,  ^  9  Rep.  31. 
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from  it^s  ufual  reforti  the  verdiA  of  twelve  inen>  and  relics 
on  the  judgment* of  the  court  alone.  As  in  cafe  of  a  fuit  to 
reverfeta  fine  for  non-age  of  the  cognizor,  or  to  fet  afide  a 
ftatute  or  recognizance  entered  into  by  an  infant ;  here,  and 
In  other  cafes  of  the  like  fort,  a  writ  fhall  iiTue  to  the  fiie* 
riff* ;  commanding  him  that  he  conftrain  the  faid  party  to 
appear,  that  it  may  be  afcertained  by  the  view  of  his  body 
by  tbe.lcing's  juftices,  whether  he  be  of  full. age  or  not;.  <*  ut 
•*  per.afpeQum  corporis  Jut  conftare poterit  ju/Hciarils  nofiris^Ji 
<<-  praediiius  A  Jit  plenae  attatts  necne^^^  If  however  the  court 
has,  upon  infpe£tion,  any  doubt  of  the  age  of  the  party, 
(as  may  frequently  be  the  cafe)  it  may  pnoceed  to  take  proofs 
of  the  fa£t ;  and,  particularly,  may  examine  the  infant  him- 
felf  upon  an  oath  of.  voir  dire^  veritatem  dicere^  that  is,  to 
make  true  anfwcr  to  fuch  queftions  as  the  court  (hall  demand 
of  him :  or  the  court  may  examine  his  mother,  his  god« 
father,  or  the  like  K 

In  like  manner  if  a  defendant  pleads  in  abatement  of  the 
fuit  that  the  plaintiff  is  dead^  and  one  appears  and  calls  hinv* 
felf  the  plaintiff,  which  the  defendant  denies  \  in  this  cafe 
the  judges  (hall  determine  by  infpe£]tion  and.  examination, 
whether  he  be  the  plaintiff  or  not  ^.  Alfo  if  a  n^n  be  found 
by  a  jury  an  idiot  a  nativitate^  he  may  come  in  perfon  into 
the  chancery  before  the  chancellor,  or  be  brought  there  by 
his  friends,  tc^  be  lafpt^tA  and  examined,  whether  idiot  or 
not :  and,  if  upon  fuch  view  and  inquiry,  it  appears  he  is 
riot  fo,  the  verdidb  of  the  jury,  and  all  the  proceedings 
thereon,  are  utterly  void  and  inftantly  of  no  effec!^  ^ 

Another  inftancc  in  which- the  trial  by  infpeftion  may 
be  ufcd,  is  when,  upon  an  appeal  of  maiheixi,  the  iffiie  joined 
is  whether  it  be  maihcm  or  no  maihem,  this  (hall  be  decided 
by  the  court  upon  infpe^lion,  for  which  purpofe  they  may 

•  9  Rep.  31.  thougk  now  it  i»  tried  by  lAf|»eQioo. 

f  This  queilion  of  non-age  was  for-  t  2  Roll.  Abr.  '573, 

inerly»accordiogtoGJanTily  f/.  I3«c»  ^  9  Rep*  30. 
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eall  in  the  affiftance  of  furgeoiiBi*  And,  bjr  analogy  to  this^ 
in  aaadixon  of  trefpafs  for  mailicm,  the  court  (upon  view 
bf  fuch  maihem  as  the  plaintiff  has  laid  in  his  declaration,  or 
which  is  certified  by  the  judges  who  tried  the  caufe  to  be  the 
fame  as  Mras.  given  in  evidence  to  the  jury)  may  increafe  the 
damages  at  their  own  difcretion  ^  {  as  may  alfo  be  the  cafe 
upon  view  of  an  atrocious  battery '.  But  then  the  battery 
muft  likewife  be  alleged  fo  certainly  in  the  declarationi  that 
it  may  appear  to  be  the  ^ame  with  the  battery  infpeded* 

'  Also,  to  afcertain  any  circumftances  relative  to  a  partialis 
far  day  paft»  it  hadibeen  tried  by  an  infpe£tion  of  the  a)ma« 
nac  by  the  couttt-  Thus,  upon  a  writ  of  error  from  an  in* 
ferior  court,  that  of  Lynn,  the  error  aiGgned  Was  that  the 
judgment  was  given  on  a  fuhday,  it  appearitig  to  be  oti 
26  Februjiry,  26  Eliz.  and  upon  inTpe£Hon  of  the  almanacs 
of  that  year  it  was  foUnd  that  the  26  of  February  in  that 
year  a£lual]y  feQ  upon  a  funday :  this  was  held  to  be  a  fufE- 
cient  trial,  and  that  a  trial  by  a  jury  was  not  neceffary,  al- 
though it  was  aii^error  in  faC^;  and  fo  the  judgment  was  rc- 
verfed**.  But,in  all  thefe  cafes,  the  judges,  if  they  conceive 
a  doubt,  may  order  it  to  be  tried  by  jury. 

nL  TilX'tpial  hj  certificate  is  allowed  in  fuch  cafes,  where 
Ae  evidence  t>f  the  perfon  certifying  is  the  only  proper- crite- 
rion of  the  point  in  difpute.  For,  when  the  fad  in  queftion 
lies  out  of  the  cognizance  of  the  court,  the  judges  muft  rely 
on  the  (blemn  averment  or  information  of  perfons  in  fuch  a 
(tation,  as  affords  them  the  moft  clear  and  competent  know- 
lege  of  the  truth.  As  therefore  fuch  evidence  (if  given  t9 
a  jury)  muft  have  been  conclufivc,  the  law,  to  favc  trouble 
and  circuity,  permits  the  fad  to  be  determined  upon  fuch 
'certificate  merely.  Thus^  i.  If  the  iffue  be  whether  A  wai 
abfent  with  the  king  in  his  army  out  of  the  reahn  in  time  of 
war,  this  (hall  be  tried"  by  the  certificate  of  the  marefchall  of 

j  %  R«U.  Abr.  578*  n  Cro.  EHc  it;* 
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the  king's  hoft  in  wttting  under  his  feal,  ^ich  fliall  be  feni 
to  the  juftices.     2.  If,  in  order  to  avoid  an  outlawry  or  the 
like;  it  was  alleged  that  the  defendant  was  in  prifon,  ultra 
mare^  at  Bourdeaux,  or  in  the  fervice  of  the  mayor  of  Bour« 
deaux,  this  ibouhl  have  been  tried  by  the  certificate  of  the 
mayor  ;  and  the  like  of  the  captain  of  Calais  ^    But  when 
this  wns  law  r,  thofe  towns  were  under  the  dominion  of  the 
crown  of  England.     And  therefore,  by  a  parity  of  reafou»  it 
(bou][d  now  hold  tliat  in  fimilar  cafe$»  artfing  at  Jamaica  or 
Minorca,  the  trial  fliould  be  by  certificate  from  the  governor  o£ 
diofe  iilands.  We  alfo  find^  that  the  certificate  oj  the  queen's 
meflengcr,  fent  to  fummon  home  a  peerefs  of  th^  realm,  was 
formerly  held  a  fufficient  trial  of  the  contetppt  in  refufing  to 
obey  fuch  fummons.     3.  For  matters  within  tt^e  realm^  the 
cttftoms  of  the  city  of  London  flia^l  be  tried  by  the  certificate 
of  the  mayor  and  aldermen^  certified  by  the  mouth  of  their 
recorder' ;  upon  a  furniife  from  the  party  alleging  it,  that  the 
cuftom  ought  to  be  thus  tried :  elfe  it  muft  be  tried  by  the 
country '.     As,  the  cuftom  of  diftributing  the  e£Pe£ls  of  free- 
men deceafcd }  of  enrolling  apprentices  ;  or  that  he  who  is 
free  of  one  trade  may  ufe  another  \  if  any  of  thefe  or  otlier 
fimilar  points  come  in  iflue.     But  this  rule  admits  of  an  ex-» 
ception,  where  the  corporation  of  London  is  party,  or  inte* 
refted,  in  the  fuit ;  as  in  an  a£lion  brought  for  a  penalty  In- 
fli£led  by  the  cuftom :  for  there  the  reafon  df  ^  law  wiU  not 
endure  fo  partial  a  trial ;  but  this  cuftom  (hall  be  determined 
by  a  jury,  and  not  by  the  mayor  and  aldermen,  certifying  by 
the  mouth  of  their  recorder ^     4.  In  fome  cafcs„  the  flieriff 
of  London's  certificate  (hall  be  the  final  trial :  as  if  the  ifiu# 
be,  whether  the  defendant  be  a  citizen  of  London  or  a  fo« 
lelgner^,  in  cafe  of  privilege  pleaded  to  be  fued  only  in  the 
city  courts.     Of  a  nature  fomcwhat  fimilar  to  which  is  the 
uial  of  the  privilege  of  the  univCrfity,  when  the  chanccUot 
claims  cognizance  of  die  caulc,  becaufe  one  of  the  parties  is  a 

*  9  Rep.  3 r.  •  Hro.  Ahr,  t.  trltl.  //.  96* 
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privileged  perfon.  In  this  cafe,  the  charters,  coitfiimecl  b^ 
ac^  of  parliament^  direct  the  trial  of  the  queftion,  whether  a 
privileged  perfon  or  no,  to  be  determined  by  the  certificate 
and  notification  of  the  chancellor  under  feal ;  to  which  it 
hath  aHb  been  ufual  to  add  an  affidavit  of  the  fa£l :  but  if  the 
parties  be  at  iflue  between  themielves,  whether  A  is  a  member 
of  the  univerfity  or  no,  on  a  plea  of  privilege,  the  trial  {hall 
be  then  by  jury,  and  not  by  the  chancellor's  certificate  " :  be«» 
caufe  the  charters  dire£t  only  that  the  privilege  be  allowed  on 
the  chancellor's  certificate,  when  the  claim  of  cognizance  is 
made  by  him,  and  not  where  the  defendant  hlmfelf  pleads  his 
privilege :  fo  that  this  muft  be  left  to  the  ordinary  coctrfe  of 
determination.  5*.  In  matters  of  ecclefiaftical  jurifdi£lion,  as 
marriage y  and  of  courfe  general  baftardyy  and  alfo  ex^mtnuni" 
cation,  and  orders,  thefe,  and  other  like  matters,  (hall  be  tried 
by  the  bilhop's  certificate  v.  As  if  it  be  pleaded  in  abate* 
mcnt,  that  the  plaintiff  is  excommunicated,  and  ifiue  is  join- 
ed thereon ;  or  if  a  man  claims  an  eftate  by  defcent,  and  the 
tenant  alleges  the  demandant  to  be  a  baftard ;  or  if  on  a  writ 
of  dower  the  heir  pleads  no  marriage ;  or  if  the  iflue  in  a 
quare  impedit  be,  whether  or  no  the  church  be  full  by  infti- 
tution  ;  all  thefc,  being  matters  of  mere  ecclefiaftical  cogni- 
zance, (hall  be  tried  by  certificate  from  the  ordinary.  But 
in  an  a£lion  on  the  cafe  for  calling  a  man  baftard,  the  de- 
fendant having  pleaded  in  juftification  that  the  plaintiff  was 
really  fo,  this  was  direflc^  to  be  tried  by  a  jury*:  becaufe» 
whether  the  plaintiff  be  found  either  a  general  or  fpecial  baf- 
tard, the  juftification  will  be  good ;  and  no  queftion  of  fpc- 
iial  baftardy  (hall  be  tried  by  the  bifliop's  certificate,  but  by 
9  jury  y.  For  a  fpecial  baftardy  is  one  bom  before  marriage,  of 
parents  who  afterwards  intermarry :  which  is  baftardy  by  our 
law,  though  not  by  the  ecclefiaftical.  It  would  therefore  be 
improper  to  refer  the  trial  of  that  queftion  to  the  biOiop;  who, 
whether  the  child  be  born  before  or  after  marriage,  will  be 
f urc  to  return  or  certify  hixn  legitimate  *•    Ability  of  a  clerk  [  336  j 

«  ft  Roll.  Abr.  5S3.  y  Dyrf.  79. 
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prcfettteJ  %  Mbmfion^  inftitution^  and  derivation  of  a  derk^ 
flmll  alfo  be  tried  by  certificate  from  the  ordinary  or  metropo* 
litan^  becaufe  of  thefe  he  is  the  itioft  competent  judge^:  but 
ittdttSkn  (ball  be  tried  by  a  jury,  becaufe  it  is  a  matter  of 
fttbUc  ootoriety^y  and  is  likewife  the  corporal  inveftiture  of 
the  temporal  profits*  Refignaiicn  bf  a  benefice  may  be  tried 
in  either  way"*;  bat  it  feems  mod  properly  to  fall  within  the 
bifliop's  cogtiizance.  6.  The  trial  of  all  cuiloms  and  prac<« 
tice  of  the  courts  ihall  be  by  certificate  from  the  proper  offi<* 
cersof  thofe  courts  xcfpeAively;  and,  what  return  was  made 
on  a  writ  by  the  iheriflTor  under-flxeriiF,  (hall  be  only  tried  by 
his  owo  Cerjtificatc*.  And  thus  much  for  thofe  feveral  iffues, 
or  matters  of  fadl,  which  are  proper  to  be  tried  by  certificate. 

nr,    A  FOURTH  fpecies  of  trial  is  that  by  witnejfis^  pet 
iefiei^  without  the  intenrentipn  of  a  jury.    This  is  the  only 
method  of  trial  known  to  the  civil  law ;  in  which  the  judge 
'  is  left  to  form  in  his  own  breaft  his  fentence  upon  the  credit 
4>i  the  witnefles  exaihhied :  but  it  is  very  rarely  ufed  in  oar 
law,  which  prefers  tlie  trial  by  jury  before  it  in  almofl:  every 
jnftance.    Save  only^  that  when  a  widow  brings  a  writ  of 
dow^,  and  the  tenant  pleads  that  the  huiband  is  not  dead  y 
thiSt  being  looked  upon  as  a  dilatory  plea,  is,  in  favour  of  the 
widow  and  for  greater  expedition,  allowed  to  be  tried  by  wit- 
liefles  examined  before  the  j  udges :  and  fo,  faith  Finch  f,  (hall 
so  other  cafe  in  our  law.    But  fir  Edward  Coke  »  mentions 
fome  others :  as  to  try  whether  the  tenant  in  a  real  aftion 
was  duly  fummoned,  or  the  validity  of  a  challenge  to  a  juror  ; 
lb  that  Finch's  obfcrvation  muft  be  confined  to  the  trial  of 
dired,  and  not  collateral,  iflues.    And  in  every  cafe  fir  Ed- 
ward Coke  lays  it  down,  that  the  affirmative  muft  be  proved 
by  two  witnefies  at  the  leaft. 

I  337  ]      ^'  '^"^  "^^^  fp^cies  of  trial  is  of  great  antiquity,  but 
much  difufcd  j  though  ftill  in  force  if  the  parties  chufc  19 
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abide  by  it ;  I  mean  the  trial  by  wager  of  tatteL  This  feems 
to  have  owed  it's  original  to  the  military  fpirit  of  our  an« 
ceftors,  joined  to  a  fuperftitious  frame  of  mind:  it  being  in 
the  nature  of  an  appeal  to  providence,  under  an  apprehenfion 
and  hope  (however  prefumptuous  and  unwarrantable)  that 
heaven  would  give  the  vidiory  to  him  who  had  the  right. 
The  dedfion  of  fuits,  by  this  appeal  to  the  God  of  battels,  i^ 
by  fome  faid  to  have  been  invented  by  the  Burgundt,  one  of 
the  northern  or  German  clans  that  planted  themfelves  in 
GauL  And  it  is  true,  that  the  firft  written  injun&ion  of 
judiciary  combats  that  we  meet  with,  is  in  the  laws  of  Gun« 
debald,  A.  D.  501,  which  are  preferved  in  the  Burgundian 
code.  Tet  it  does  not  feem  to  have  been  merely  a  local  cuf^  , 
torn  of  this  or  that  particular  tribe,  but  to  have  been  the 
common  ufage  of  all  thofe  warlike  people  from  the  earlieft 
times  ^.  And  it  may  alfo  feem  from  a  pafiage  in  Velleius 
PaterculusJ,  that  the  Germans,  when  firft  they  became  known 
to  the  Romans,  were  wont  to  decide  all  contefts  of  right  by  . 
the  fword :  for  when  Quintilius  Varus  endeavoured  to  intro-  ^ 
duce  among  them  the  Roman  laws  and  method  of  trial,  it 
was  looked  upon  (fays  the  hiftorian)  as  a  ^  fuvitas  iftcogm" 
<*  tae  difciplmae^  ut  folita  artriis  decerm  jmrt  Urmnanntur!* 
And  among  the  antient  Goths  in  Sweden  we  find  the  prac* 
tice  of  judiciary  duels  eftablilhed  upon  much  the  (amefoot- 
ing  as  they  formerly  were,  in  oiir  own  country  K 

This  trial  was  introduced  into  England  among  other  Nor« 
man  cuftomsby  William  the  Conqueror  \  but  was  only  ufed 
in  three  cafes,  one  military,  one  criminal,  and  the  third  civiL 
The  firft  in  the  court-martial,  or  court  of  chivalry  and  ho- 
nour ^ :  the  fecond  in  appeals  of  felony  ^  of  which  we  (haU 
fpeak  in  the  next  book:  and  the  third  upon  ifiue  joined  in  a 
writ  of  right,  the  laft  and  moft  folemn  decifion  of  real  pro-  £  338  ] 
|>er^.  For  in  writs  of  right  the  jus  pnprieiatis,  which  is 
frequently  a  matter  of  difficulty,  is  in  queftion ;  but  other 

ti  Scld.  of  dttdt.  c.  5t  ^  Co*  Lttf.  s6i. 

j  1.  r.  tiS.  I  2  Hawk.  P.  C  4$. 

i  Stiernb.  Jtjmre  5jimr«  /« I«  r«  7. 

Vol.  III.  B  b  ml 


340  Private  Book  111. 

that  the  tenements  in  difpute  are  not  the  right  of  the  de- 
mandant ;  and  the  champion  of  the  demandantf  then  tatifig 
.  the  other  by  the  hand,  fweara  in  the  fame  manner  that  they 
are  $  fo  that  each  champion  iS|  or  ought  to  be,  thoroughly 
perfuadcd  of  the  truth  of  the  caufe  ht  fights  fen  Next  an 
oath  againft  forcery  and  enchantment  is  co  be  taken  by  both 
the  champions,  in  this  or  a  fimilar  form ;  <'  hear  this,  ye 
<<  juftices,  that  I  have  this  day  neither  eat,  drankf  nor  have 
«  upon  me,  neither  bone,  (tone,  ne  gnifs ;  nor  any  enchant- 
*<  ment,  forcery,  or  witchcraft,  whereby  the  law  of  God  may 
**  be  abafed,  or  the  law  of  the  devil  exalted.  Sq  help  mc 
<<  God  and  his  faints." 

The  battel  is  thus  begun,  tnd  the  combatants  are  bound 
to  fight  till  the  ftars  appear  in  the  evening :  and,  if  the  chani* 
pion  of  the  tenant  can  defend  himfelf  till  the  ftars  appear,  the 
tenant  (hail  prevail  in  his  caufe ;  for  it  is  fufficicnt  for  him 
to  maintain  his  ground,  and  make  it  a  drawn  battel,  he  be- 
ing already  in  pofltflion ;  but,  if  victory  declares  itfelf  for 
either  party,  for  him  is  judgment  finally  given.   .  This  vic- 
tory may  arife,  from  the  death  of  either  of  the  champions: 
which  indeed  hath  rarely  happened ;  the  whole  ceremony,  to 
fay  the  truth,  bearing  a  near  refemblance  to  certain  rural 
ladiletic  diverfions,  which  are  probably  derived  from  this  ori- 
ginal.   Or  viAory  is  obtained,  if  either  champioii  proves 
.  ncrtant,  that  is,  yields,  and  pronounces  the  horrible  word  of 
craven  /  a  word  of  difgrace  and  obloquy,  rather  than  of  any 
.  dieterminate  meaning.    But  a  horrible  word  it  indeed  as  to 
.the  vanqutOied  champion :  fince  as  a  puniihment  to  him  for 
forfeiting  the  land  of  bis  principal  by  pronouncing  thatihame- 
.fttl  word,  he  n  condemned,  as  a  recreant,  amttere  liberam 
JegetHf  jthat  is,  to  become  infamous,  and  not  be  accounted 
libit  et  Ugalti  home :  being  fuppofed  by  the  event  to  be  proved 
forfwom,  and  therefore  never  to  be  put  upon  a  jury  or  ad- 
mitted as  a  witneis  in  any  caiife. 

r  tAi  T     '^^'^  ^'  ^  ^^"^  ^^  ^  ^^^  ^^  battel  $  a  trial  which  the 
tenant,  or  defendant  in  a  writ  of  right,  has  it  in  bis  eleftion 
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at  this  isLj  to  demand  $  and  which  M^as  the  only  decifion  of 
Aich  writ  of  right  after  the  conqueft»  till  Henry  the  fecond 
by  cotticnt  of  pirliament  introduced  the  grand  alJift'^^  a  pe* 
collar  fpecies  of  trial  by  juryj  in  concurrence  therewith  ^ 
giving  the  tenant  his  choice  of  cither  the  one  or  the  other.* 
Which  examplcy  of  difcountenancing  thefe  judicial  combats^* 
was  imitated  about  a  century  afterwards  in  France^  by  an 
^i£l  of  Louis  the  pious,  A.  D.  1 260,  and  foon  after  by  the> 
ripft  of  Europe.  The  eftablifhment  of  this  alteriiative,  Glan-. 
vil,  chief  juftice  to  Henry  the  fecond^  and  probably  his  ad- 
vifer  hevein,  confiders  as  a  moll  noble  improvement^  as  in 
fziBt  it  was,  of  the  law  '• 

VI.  A  SIXTH  fpecies  of  trial  is  by  wager  of  /aw,  vadia* 
ilo  ttgU,  as  the  foregoing  is  called  wager  of  battel^  vadiath 
dttelli :  becaufe,  as  in  the  former  cafe  the  defendant  gave  a 
pledge,  gage,  or  vadium,  to  try  the  caufe  by  battel  i  fo  here  , 
he  was  to  put  in  fureties  or  vadies,  that  at  fuch  a  day  he  will 
make  his  law,  that  is,  take  the  benefit  which  the  law  has 
allowed  him  y*  For  our  anccftors  confidered,  that  there  were 
many  cafes  where  an  innocent  man,  of  good  credit,  might 
be  overborne  by  a  multitude  of  falfe  witnefles  *,  and  therefore 
eftabliOied  this  fpecies  of  trial,  by  the  oath  of  the  defendant 
.  himfelf,  for  if  he  will  abfolutely  fwear  himfelf  not  charge- 
able, and  appears  to  be  a  perfon  of  reputation,  he  (hall 
go  free  and  for  ever  acquitted  of  the  debt,  or  other  caufe  of 
a&ion. 

This  method  of  trial  is  not  only  to  be  found  in  the  codes  C  34^  } 
of  almolt  all  the  northern  nations,  that  broke  in  upon  the 
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Roman  empif^,  and,  eftubliflred  petty  kingdoiUs  upon  it's 
ruins ' ;  but  its  original  may  alfo  be  traced  as  £ar  blclt  ds 
the  M&faical  law.  <<  If  a  man  deliver  unto  hi$  neighbour  an 
*'  afs,  or  ah  ox,  or  a  (heep,  or  any  beaft,  to  keep ;  and  if  die, 
«  or  be  hurt,  or  driven  away,  no  man  feeing  it ;'  then  fliall 
*'  an  oath  of  the  Lord  be  between  them  both,  that  he  hath 
*' not  put  his  hand  unto  his  neighbour's  goods;  and  the 
**  owner  of  it  (hall  accept  thereof,  and  he  (hall  not  make  It 
*•  good*."  We  flialt  likcwife  be  able  to  difcem  a  manifeft 
refemblance,  between  this  fpeeied  of  trial,  and  the  canonical 
pfurgation  of  the  popifh  clergy,  when  accufed  of  any  eapital 
crime.  The  defendant  or  perfon  aecufed  was  in  both  cafes 
to  make  oath  of  his  own  innocence,  and  to  produce  a  certain 
nmmber  of  compurgators,  who  fworc  they  believed  his  oath. 
Somewhat  fimilar  alfo  to  this  is  the  facrarnentum  decjfiwrtiiy  or 
the  voluntary  arid  decifive  oaith  of  tlie  civil  law  *» ;  where  one 
of  the  parties  to  the  fuit,  not  being  able  to  prove  his  charge, 
offers  to  refer  the  decifion  of  the  caufe  to  che  oath  of  hb  ad« 
verfary  :  which  tlie  adverfary  was  bound  to  accept,  or  teflder 
the  fame  propofal  back  again  ;  otherwife  the  wholer  wa$  taken 
as  confeflbd  by  him.  But,  though  a  cuftom'  fomewfaat  fkni- 
lar  to  this  prevailed  formerly  in  the  city  of  London  *,  yet  in 
general  the  Englifh  law  does  not  thus,  like  the  civil,  reduce 
the  defendant,  in  cafe  he  is  in  the  wrong,  to  the  dilemma  of 
eithet  confef&oh  or  perjury  :  but  is  indeed  fo  tender  of  per- 
mitting the  oath  to  be  taken,  even  upon  the  defendant's  own 
requeft,  that  it  allows  it  only  in  a  very  few  cafes ;  and  in 
thofe  it  bath  alfo  devifed  other  collateral  remedies  for  the 
party  injured,  in  which  the  defendant  Is  excluded  from  his 
wager  of  law. 


[  343  1  >Thb  manner  of  waging  and  making  law  is  this.  He 
that  has  waged,  or  given  fecurity,  to  make  his  law,  brings 
w{t)i  hiiTi  into  court  eleven  of  his  neighbours:  a  cuftom, 
which  we  find  particularly  defcribed  fo  early  as  in  the  league 
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between  Alfred  and  Gathmn  the  Dane  ^;  for  by  the  old 
Saxon  conftitotion  every  man's  credit  in  courts  of  law  de- 
pended npon  the  opinion  which  ^his  neiglibours  had  of  hiS 
Veracity.    The  defendant  then  ftanding  at  the  end  of  the 
bar,  is  admonifhed  by  the  judges  of  the  nature  and  danger  of 
a  falfe  oath  ^     And  if  he  ftill  perfifts,  he  is  to  repeat  xbXs  ot 
the  like  oath :  <<  hear  this,  ye  jufticcsi  that  I  do  not  owe 
^  unto  Richard  Jones  the  fum  of  ten  pounds,  nor  any  penny 
^  thereof,  in  manner  and  form  as  the  faid  Richard  hath  de- 
**  clared  againft  me.   So  help  mc  God."   And  thereupon  his 
eleven  neighbours  or  compurgators  fliall  avow  upon  their 
oaths,  that  they  believe  iq  their  con£ciences  that  he  faith  the 
truth ;  fo  that  bimfelf  muft  be  fworn  defidelitate^  and  the  ele- 
Ten  dt  creduliute  '•     It  is  held  indeed  by  later  aotborities  * 
that  fewer  than  eleven  compurgators  will  do  \  but  fir  Edward 
Coke  is  pofitive  that  there  muft  be  this  number ;  and  his  opi« 
nion  not»only  feems  founded  upon  better  authority,  but  alfo* 
upon  better  reiafon  :.  ^r,  as  wager  of  law  is  equivalent  to  4 
rerdifl:  in  thejdefendarit's  favour,  it  ought  to  be  eflatbliflicd 
by  the  fame  or  equal  tcftiraony^  namely,  by  the  oath  of  Hvelyi 
men.     And  fo  indeed  Glanvil  exprcfi'eff  it**,  ^^  jarahh  duodt^ 
«»  clma  rhanu  :**  ajnd  in  9  Henry  111.  wlica  a  defendant  in  an 
^£lion  of  debt  waged  his  law,  it  was  adjudged  by  the  court      *      '     . 
*«  qttod  defettdatfe  duodecirka  mauu  *."    Thus  too,  in  an  author 
of  the  age  of  Edward  the  firft*,  we  read>  ^^'ai^udkabUttr  reus  < 

«*  ad  lepemfuam  duodecima  mantis  And  the  antient  treatife, 
entitled,  Dp)erfiiedes  ciurts^tx^^xtidj  cbnfirms  fir  Edward 
CokeVodinioh^ 

.         *  ■.....-  *•..;..• 

.     '       ..  •        •       •.  "  --■..*■•. 

f  ^  •  ,  *.     •  ■  ;  ■    ' 

..   It  muft  be  however  obferved,  that  fo  lo^g  a$  the  cuftom  [  344  •  3 
'continued  of  producing  the  fiffhy  the  fait,  or  witneff«  to.  giye 
probability  to  the  jplaintiiF-s  deniajid,  i^of  ^hich  we  (poke  in    " 
a  former  chapter)  the  defendant  was  pot  put-to  WagfehisldMr 
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unlefs  the  fiHa  yn%  firft  pioduced,  asid  theif  teftimonj  was 
found  coniiftent.  To  this  purpofe  fpeaks  magna  carta^  c*  28 
**  Nullus  bailivus  de  ttntero potdai  aliquem  ad  legem  mamfefiami 
(that  16)  wager  of  battel)  *'  nee  ad jur amentum^  (that  is»  wager 
of  hw)  ^^Jimplici  loquila  fua^*  (that  is,  merely  by  his  count 
or  declaration)  ^^Jint  tejiihusfidelihus  ad  hoc  induBuP.  Which 
Fleta  thus  explains" :  ^^JipetensfeSiam  froduxeritf  et  Concordes 
**  inveniantur^  tunc  reus  poterit  vadiare  legem  fuam  contra  peten^ 
*•  tern  et  contra  fe  flam  fuam  prolatam ,  fedJtfeSla  variaUlis  in^ 
**  veniatur^  entunc  non  tenebitur  legem  vadiare  contra  feBam  iU 
**  lam.**  It  is  true  indeed,  that  Fleta  exprefsly  limits  the 
number  of  compurgators  to  be  only  double  to  that  of  they^^a 
produced }  ''  utji  duos  vel  tres  tejles  produxerit  ad  probandum^ 
**  oportet  quod  defenfio  fiat  per  quatuor  vel  per  fex ;  ita  quod 
^'  pro  quolibet  tejle  duos  producat  jUratores^  uJqUe  ad  duodecim  :*' 
fo  that  according  to  this  do£lrine  the  eleven  compurgators 
were  only  to  be  produced^  but  not  all  of  them/ccwrn,  unlefs 
ibfifeBa  confifted  of  fix.  fiut,  though  thi^  might  poiBbly  be 
the  rule  till  the  produ£lion  of  thtf^Ba  was  generally  dlfufed, 
fince  that  time  the  duodecima  manus  feems  to  have  been  gene- 
rally required  "• 

In  the  old  Swedifli  or  Gothic  conftitution,  wager  of  law 
was  not  only  permitted,  as  it  ftill  is  in  criminal  cafes,  unlefs 
the  fa£l  be  extremly  clear  againft  the  prifoner  ^  i  but  was 
alfo  abfolutely  required,  in  many  civil  cafes :  which  an  au<) 
thor  of  their  own  p  very  juftly  charges  as  being  the  fource  of 
frequent  perjury.  This,  he  tells  us,  was  owing  to  the  popifli 
ecclefiaftics,  who  introduced  this  method  of  purgation  from 
their  canon  law ;  and,  having  fown  a  plentiful  crop  of  oaths 
t  345  1  ^^  all  judicial  proceedings,  reaped  afterwards  an  ample  har<i 
veil  of  perjuiies :  for  perjuries  were  puniQied  in  part  by  pe* 
cuniary  fines,  payable  to  the  coffers  of  the  church.  But 
with  us  in  England  wager  of  law  is  never  required j  and  is 
then  only  admitted^  where  an  aAion  is  brought  upon  fuch 
matters  as  may  be  fuppofed  to  be  privately  tranfaded  between 
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the  parties,  and  wherein  the  defendant  may  be  pre&qied  to 
have  made  fatisfa£lion  without  being  able  to  prove  it.  There- 
fore  it  18  only  in  a£lion3  of  debt^  upon  fimple  contrafl,  or 
for  amercement,  ixi  anions  of  detinue,  and  of  aocounti  where 
the  debt  may  have  been  paid,  the  goods  reftored,  or  the  ac- 
count ballancedf  without  any  evidence  of  either  ^  it  i«  only 
in  thefe  adians^  I  (ay,  that  the  defendant  is  admitted  to  wage 
bis  bw  ^ :  fo  that  wager  of  law  lieth  not,  when  there  is  any 
fpecialty  (as  a  bond  or  deed)  to  charge  the  defendant,  for 
that  would  be  cancelled  if  fatisfiedj  but  when  the  debt  grow* 
eth  by  word  only ;  nor  doth  it  lie  in  an  zGtion  of  debt,  for 
arrears  of  gn  account,  fettled  by  auditors  in  a  former  aAion'. 
And  by  fuch  wager  of  law  (when  admitted)  the  plaintiff  is 
perpetually  barred;  for  the  law,  in  the  fimplicity  of  the  an- 
tient  times,  prefumed  that  no  one  would  forfwear  himfclf 
for  any  woridly  thing  '•  Wager  of  law  however  lieth  in  a,, 
real  a&ion,  where  the  tenant  alleges  he  was  not  legally  fom* 
moned  to  appear,  as  well  as  in  mere  perfonal  contra^s  \ 


•.  < 


A  MAN  outlawed,  attainted  for  falfe  verdxfl,  or  for  con« 
fpiracy  or  perjury,  or  otherwife  become  infamous,  ashy  pro*- 
Douncing  the  horrible  word  in  a  trial  by  battel,  (halU  not  be 
permitted  to  wage  his  law.  Neither  (hall  fii  infant  under  the 
age  of  twenty-onci  for  he  cannot  be  admitted  to  his  oath  ;.. 
and  therefore,  on  the  other  hand,  the  courfe  of  juftice  (hall^ 
flow  equally,  and  the  defendant,  where  an  infant  is  plaintiff,* 
ihall  no^  wage  his  law.  But  a  feme-covert,  when  joined  with- 
her  hufband,  may  be  admitted  to  wage  her  law;  and  an  alien  - 
ihall  do  it  in  his  own  language  "• 

Iris  moreover  a  rule,  that  where  a  man  is  compellable  by  [,  346  J 
law  to  do  any  thing,  whereby  he  becomes  creditor  to  another,        -    * 
the  defendant  in  that  cafe  fhall  not  be  admitted  to  wage  his. 
law  :  for  then  it  would  be  in  the  power  of  any  bad  man  to, 
nf n  in  de}>t  firll,  agaiuft  the  inclinations  of  his  creditor,  and 
afterwards  to  fwear  it  away.     But  where  the  plaintiff  hath 
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gjiven  Tolinifary  credit  to  the  defcridint,  there  he  may  wage 
his  law ;  for,  by  giving  him  fuch  credit,  the  plaintiff  has  him-^ 
fclf  borne  teftimony  that  he  is  one  whofe  ch^rafter  may  be 
trufted.  Upon  this  ptimnple  it  is,  that  in  an  a£tion  of  debt 
againft'  a  J^rifonct  by  a  gaoler  fat  his  vifttialS,  the  defendant 
iball  n<>t  wage  hi*  law :  for  the  gaoler  cannot  refufe  the  pri- 
foner,  arid  ought  not  to  fnffcr  him  to  p«)ri(h  foV  want  of  fufte* 
ilance.  But  otherwife  it  is  for  the'  board  or  diet  of  a  man  at 
Eberty.  In  an  a6Kon  of  dtbt  brought  by  an  attorney  for  his 
fees,  the  defendant  cannot  wage  his  law,  becaufe  the  plain- 
tiff is  compellabk  to  be  his  attorney.  Aiid  fo,  if  a  fervant 
be  retained  accoMing  to  the  ftatute  of  labourers,  5  Eliz.  c  4. 
"^hich  obliges  all  fmgle  perfons  of  a  certain  age,  and  not 
Kaving  otner  vifible  means  of  livelihood,  to  go  out  to  fervice; 
in  an  a£tion  of  debt  for  the  wages  of  fiich  a  fervant,  the  maf- 
ter  (ball  not  wage  his  law,  becaufe  the  plaintifF  was  compeU 
hble  to  ferve.  But  it  had  been  bfherwife,  had  the  hiring 
been  by  fpecial  contract,  and  not  according  to  the  (tatute  ^. 

In  no  cafe  where  a  contempt,  trefpafs,  deceit,  or  any  in- 
jtJry  'witi  force  is  alleged  againft  the  defendant,,  is  he  permit- 
t^d  t6  wage  his  law  * :  for  it  is  impoflible  to  prefume  he  has 
fatisfied  the  plaintiff  his  demand  in  fuch  cafes,  where  damages 
ar6  uncertain  and  left  to  be  aflefled  by  a  jury*  Nor  will  the 
law  trad  the  defendant  with  an  oath  to  difcharge  himfelf, 
wfiere  the  private  injury  is  coupled  as  it  were  with  a  pub- 
lic crime,  that  of  force  and  violence ;  which  would  be  equi- 
valent to  the  purgation  oath  of  the  civil  law,  which  ours  has 
fo  juftly  rejefted. 

r  t  IT  1  Executors  and  adminiftrators,  when  charged  for  the  debt 
of  the  deceafed,  fhall  not  be  admitted  to  wage  cheir  law':  for 
fid  man  cafi  with  a  fafe  confciencc  wage  law  of  another  man's 
c'ontraft ;  that  is,  fwear  that  he  never  entered  into  it,  or  at 
leaft  that  he  privately  difcharged  it.  The  king  alfo  has  his 
prerogative ;  for,  as  all  wager  of  law  imports  a  refle£lion  on 
the  plaintiff  for  diilion^fty,  therefore  there  fhall  be  no  fuch 

« 
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wager  on  aflSoiw  lAoughf  by  him  \  And  this  prerogative 
extends  sndls  communicated  to'  his  debtor  a:nd  accomptant ; 
for,  on  a  writ  of  quo  ntutus  in  the  etthequer  fbt  a  debt  on  fim- 
ple  contrad,  the  defendant  is  not  zQowed  to  wage  his  law*. 

Tfnrs  Ac  wsiger  of  law  was  never  permitted,  but  where 
the  defendant  bore  a  fair  and  unreproadiable  <:harader ;  and* 
it  alfo  was  confined  to  fuch  cafes  where  a  debt  might  be  fup- 
pofed  to  be  difcharged,  or  (atisfadion  maile  in  private,  with- 
out any  witnefles  to  atteft  it :  and  many  other  prudential  re^^ 
itrii^ionB  accompanied  this  indulgence.  But  at  length  it  wa^ 
confidered,  that  (even  under  all  it's  re(lri£Vions}  it  threw  too 
great  a  temptation  in  the  way  of  indigent  or  profligate  men : 
and  therefore  by  degrees  new  remisdies  were  devifed,  and  new' 
forms  of  aAion  were  introduced,  wherein  no  defendant  is  at 
liberty  to  wage  his  law.  So  that  now  no  plaintiff  need  at  all 
apprehend  any  danger  from  the  hardinefs  of  his  debtor's  con- 
fcience,  unlefs  he  voluntarily  chufes  to  rely  on  his  adverfary's 
veracity,  by  bringing  an  obfolete,  inftead  of  a  modem,  ac- 
tion. Therefore  one  (hall  hardly  hear  at  prefent  of  an  aftion 
of  debt  brought  upon  a  fimple  contra£t :  that  being  fupplied 
by  an  adion  of  trefpafs  on  the  cafe  for  the  breach  of  a  promife 
or  affiimpjtt ;  wherein,  though  the  fpecific  debt  cannot  be  re« 
covered,  yet  damages  may,  equivalent  to  the  fpecific  debt. 
And,  this  being  an  adlion  of  trefpafs,  no  law  can  be  waged 
therein.  So,  inftead  of  an  afiion  of  detinue  to  recover  the 
very  thing  detained,  an  a£iion  of  trefpafs  on  the  cafe  in  trover 
and  convtrfion  is  ufually  brought ;  wherein,  though  the  horfe 
or  other  fpecific  chattel  cannot  be  had,  yet  the  defendant  (hall  [  348  3 
pay  damages  for  the  converfion,  equal  to  the  value  of  the 
chattel ;  and  for  this  trefpafs  alfo  110  wager  of  law  is  allowed. 
In  the  room  of  a£lions  of  account^  a  bill  in  equity  is  ufually 
filed :  wherein,  though  the  defendant  anfwers  upon  his  oathj^ 
yet  fuch  oath  is  not  conclufive  to  ,the  plaintiff*;  but  he  may 
prove  every  article  by  other  evidence,  in  contradiction  to  what 
the  defendant  has  fwom*    So  that  wager  of  law  is  quite  out 
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other  pieces  of  juridical  polity ,  to  the  fuperior  genius  of  Al- 
fred the  great ;  to  whom,  on  account  of  his  having  done 
much,  it  is  ufual  to  attribute  every  thing :  and  as  the  tradi* 
tion  of  antient  Greece  placed  to  the  account  of  their  own 
Hercules  whatever  atchievement  was  performed  fuperior  to 
the  ordinary  prowefs  of  mankind.  Whereasthe  truth  feems 
to  be,  that  this  tribunal  was  univerfally  eftabliflied  among  all 
the  noirthera  n;itionsy  and-  fo  interwoven  in  their  very  con* 
ftitution,  that  the  earlieft  accounts  of  the  one  give  us  alfo 
fome  traces  of  the  other.  It's  eftablifhment  however  and  ufe, 
in  this  ifland,  of  what  date  foevcr  it  be,  though  for  a  time 
greatly  impaimd  and  ihaken.bythe  introdu£iion  of  the  Jtot'^ 
map  trml  by  .battel,  was  alway&Xojhighly  efteemed  and  vaiaed 
by  thjs  .people^;  diat  no  conqueft,  no  change  of  governmeBt, 
^ttld  ever  prevail  to  .abolifli  it.  in'magna  carta  it  is  more 
than  oiKe  jnfifted  on  as  the  principal  bulwark  of  our  liber- 
•tifas)  but  efpeeially  by  chap.  jt9w  that  no  freeman  (hall  be 
Imrt  in  eitliQT  his  pcribn  <:ir  poroperty  ;  ^^  nj/ip^  legale  judicium 
^^  parium  fwrum  vet  per  legem^terraeC*  A  privilege  which  is 
<:Quched  in  almoft  the  fame  woods  with  that  of  the  emperor 
•Conrad,. two  liuudced .years  bofose "" :  <^  nem^tenefidumjuitm 
^^  per  dot  t  m/i  focundum  ctmfui^Usdinem  tiMeceJirum  n^rorum  it 
y  per  judicium  pqrium  fmrutn,^  And  it  was  ever  efteemed, 
ill  aU  countries^  a  privilege  of  the  higheft  ax|d  moft  beneficial 
nature. 

Put  I  win  not  mifpend  the  reader's  time  in  fruitlefs  en-^ 
comiums  on  this  method  of  trial :  but  (hall  proceed  to  the 
difTeftion  and  examination  of  it  in  all  it's  parts^  fro(n  whence 
indeed  it's  higheft  encomium  will  arife :  fmce,  the  more  it  is 
fearcbed  into  and  underftood,  the  more  it  is  fure  to  be  valued. 
And  this  is  a  fpecies  of  kx^owlege  mcft  abfolutely  neceflary 
for  every  gentleman  in  the  kingdom  :  as  well  becaufe  he  may 
be  frequently  called  upon  to  determine  in  this  capacity  the 
rights  of  others^  his  fellow-fubje£ts ;  as  becaufe  his  own  pro* 
perty,  his  liberty,  and  his  life,  depend  upon  maintaining,  iii 
it*s  legal  force,  the  conftitutional  trial  by  jury, 
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TsLtiiLS  by  jury  in  GivU  caufes  are  of  two  kindU^  ^^/rd-* 
ordinary^  and  ordinary.  The  extraordinary  I  (hall  only  bjiefly 
hint  at^  and  confine  the  main  of  my  obfervations  tp  Uiat 
which  is  more  ufual  and  ordinary. 

The  firft  fpccies  of  extraordinary  trial  by  jury  is  that  of  . 
the  grand  aPfe^  which  was  inftituted  by  king  Henry  the  fe-  * 
cond  in  parliament,  as  was  mentioned  in  the  preceding  chap- 
ter, by  way  of  alternative  offered  to  the  choice  of  the  tenant 
of  defendant  in  a  writ  of  right,  inftead  of  the  barbarous  and 
utlAriftiail  cuftdm  of  duelling.  For  this  purpofe  a  writ  de 
tnagha  aJJifaeVigenda'yt  direfted  to  the  flieriff^,  to  return  four 
knights,  who  are  to  cieft  and  chufe  twelve  others  to  be  joined 
witfi  them,  in  the  manner  mentioned  by  Glanvil^j  Vvho. 
hating  probnbly  adtifed  the  meafure  itfelf,  is  more  than 
ufually  copious  in  defcribing  it :  and  thefe,  all  together,  formi 
the  grand  affifai  ttr'great  jury,  which  is  to  try  the  matter  of 
right,  and  muft  now  confift  of  fixteen  jurors  **(!)•    ' 

Another  fpecie^df  extriordiriaty  Junes,  i«the  jury  to  try 
an  attaint  I  which'  is'a  proccfs  commenced  againft  a  former 
jury,  for  bringing  Ml  a  falfe  verdift  ;  of  which  we  ffiall  fpeak 
tnore-  largely  in  a  fubfcquentchapten  At  prefent  I  fhal!  only 
obfcfve,  that  thife  jury  \%  to  confift  of  twenty-four  of  the  beft 
tdcn  in  the  county,  who  are  called  the  graird  jury  in  the  at* 
taint,  to  diftinguifli  them  from  the  firft  Oi petit  jury ;  and  theft 
are  to  hear  and  try  the  goodnefs  of  the  former  verdift.*  -      * 

.    WiTH  regatfl  'to'Ai&'^rdinafy  trial  by  jury  ia  ci\nl  caf(0( 
I  AmU  psirfue -the  fame  method  m  confidering  it,  that  I  itt 
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(i)  It  feeizis  not  to  be  afcertaincd  that  any  fpecify:  .n/iii|l?ec 
above  twelve  is  abfolutely  neceflary  to  conftitutc  the  grani  aJlizc  1 
but  it  is  the  afual  courfc  to  fwcar  upon  it  the  four  knighu  ana 
twelve  others,     Fimry  TriuU  X  e.  j  -      % 

See  the  procecdiDgs  iTpon  a  writ  of  right  before  the  iisrtfea  fe- 
cognitOM  of  the  grand  alDze*  in  2  Wilf.  54.1.  •       .    .—i 

out 


w 

3^1  Private  Book  Itl. 

out  with  in  explaining  the  nature  of  profecuting  acliom  in 
general,  viz.  by  following  the  order  aAd  courfe  of  the  pro* 
Ceedings  themfelves,  as  the  molt  clear  and  perfpicuous  way' 
of  treating  it. 

[  35^  1  When  therefore  an  iflue  is  joined,  by  thcfe  words»  **  and 
<<  this  the  faid  A  prays  may  be  inquired  of  by  the  cottBtry>" 
or,  <<  and  of  this  he  puts  himfelf  upon  the  country^ — ^and  the 
**  faid  B  docs  the  like,"  the  court  awards  a  writ  of  venirtfa^ 
Has  upon  the  roll  or  record,  commanding  the  fh^riff  <^  that 
^<  he  caufe  to  come  here  on  fuch  a  day,  twelve  free  and  law* 
<<  ful  men,  I'tberos.  et  Ugales  homines^  of  the  body  of  hb  coun- 
"  ty,  by  whom  the  truth  of  the  matter  may  be  better  known, 
*<  and  who  are  neither  of  kin  to  the  aforefaid  A,  nor  the 
^*  aforefaid  B,  to  recognize  the  truth  of  the  ifiue  between  the 
<'  faid  paurties  V  And  fuch  writ  b  accordingly  ifTued  to  the 
fiieriiF*  .    . 


^ 
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Thus  the  caufe  ftands  ready  for  a  trial  at  the  bar  of  the  court 
Itfelf :  for  all  trials  were  there  antiently  had,  in  anions  which 
were  there  firft  commenced ;  which  then  never  happened  but 
in  matters  of  weight  and  confequence,  all  trifling  fuits  being 
ended  in  the  court*baron,  hundred^  or  county  courts:  and  in- 
deed all  caufesof  great  importance  or  difficulty  are  ftill  ufually 
retained  upon  motion,  to  be  tried  at  the  bar  in  the  fuperior 
courts.  But  when  the  ufage  began  to  bring  a£lions  of  any 
trifling  value  in  the  courts.of  Weftminfter-hall,  it  was  found 
to  be  an  intolerable  burthen  to  compel  the  parties,  wknefles, 
and  jurors,  to  come  from  Weftmbreland  perhaps  or  Cornwall, 
to  try  an  adion  of  aiTault  at  Weftminfter.  A  pra£lice  there- 
fore ftry  early  obtained,  of  continuing  the  caule  from  term  to 
term,  in  the  court  above,  provided  the  juftices  in  eyre  did 
not  previoufly  come  into  the  county  where  the  caufe  of  adion 
ai^fe  ^ :  and  if  it  happened  that  they  arrived  there  within 
JEthat  interval,  then  the  caufe  was  removed  from  the  jurifdic* 

^  Appcad*  Kf  II.  ^  4«  <(  gifijit/Kciarii  itlnersnta  fr'un  ^mitrikt 
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tion  of  the  juftices  at  Weftminfter  te  that  of  the  juftices  in 
eyre.  Afterwards  when  the  juftices  in  eyre  were  faperfeded 
by  the  modern  juftices  of  aflife  (who  ca^ne  twice  or  thrice  in 
the  year  into  the  feveral  counties,  ad  capiendas  qffi/dSf  to  take 
or  try  writs  oCaffife,  of  mort  d^ancejl^r^  mvel  diffejfin^  nufance^ 
and  the  like)  a  power  was  fuperadded  by  ftatute  Weftm.  a.  C  353  ] 
13  £dw.  I.  c.  30.  to  thefe  juftices  of  aflife  to  try  conomon 
ifloes  in  trefpafs,  and  other  lefs  important  fuits,  with  direc- 
tionB  to  return  them  (when  tried)  into  the  court  above; 
where  alone  the  judgment  fliould  be  ^iten*  And  as  only 
the*  trial,  and  Aot  the  determination  of  the  caufe,  was  now 
intended  to  be  had  in  the  court  below,  therefore  the  claufd 
of  mfiprtus  Was  left  oUt  of  the  conditional  continuances  be- 
fore-mentioned, and  was  dire  Aed  by  the  ftatute  to  be  inferted 
in  the  writs  of  venire  foetus  /  that  is,  *<  that  the  fherifffliould 
^5  caufe  the  jurors  to  come  to  Weftminfter  (or  wherever  th^ 
<<  king's  court  fliould  be  held)  on  fuch  a  day  in  eafter  and 
<f  michaelmas  terms ;  nifi  ptius^  linlefs  before  that  day,  the 
<'  juftices  afligned  to  take  aiEfes  (hall  come  into  his  faid 
«<  comity.'*  By  virtue  'of  which  the  flieriff  returned  his 
jurors  to  the  coUrt  of  the  juftices  of  afRfe,  which  was  fure  to 
be  held  in  the  vacation  befone  eafter  and  michaelmas  terms; 
and  there  the  trial  was  had. 

• 

Ak  Inconvenience  attended  this  provifion :  principally  be« 
caufe,  as  the  (herlff  made  no  return  of  the  jury  to  the  court 
at  Weftminfter,  the^parties  were  ignorant  who  they  were  till 
diey  came  upon  the  trial,  and  therefore  were  not  ready  with 
their  challenges  ot  exceptions.  For  this  reafon  by  the  ftatute 
42  Edw.  III.  c.  IX.  the  method  of  trials  by  ri^  frius  was 
altered :  and  it  was  ena&ed  that  no  inqueft  (except  of  aflife 
and  gaol* delivery)  (hould  be  taken  by  writ  of  nj/tprius^  till 
after  the  flieriff  had  returned  the  names  of  the  jurors  to  the 
court  above.  So  that  now  in  almoft  every  civil  caufe  the 
claufe  of  n'tfiprius  is  left  out  of  the  writ  of  venire  facias^  which 
is  the  flieriff 's  warrant  to  warn  the  jury ;  and  is  inferted  in 
another  j^art  of  the  proceedings,  as  we  fliatl  fee  prefently. 

VoL.nL  Cc  Foa 
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For  now  the  courfe  i8»  to  make  the  (heriff 's  ventre  return-^ 
^ble  on  the  laft  retQrn  of  the  fame  term  wherein  iflue  U  joined, 
viz.  hilary  or  trinity  terms ;  which,  from  the  making  up  of 
the  ifiiies  therein,  are  ufually  called  ifuaUe  terms.     And  he 
returns  the  names  of  the  jurors  in  a  fonel  (a  little  pane,  or 
oblong  piece  of  parchment)  annexed  to  the  writ.    This  jury 
r  354  ]  is  not  fummoned,  and  therefore,  not  appearing  at  the  day, 
mu4  unayoidably  make  default.    For  which  reafon  a  compul* 
five  process  is  now  awarded  againil  the  jurors,  called  in  the 
common  pleas  a  writ  of  bateas  corpora  juratorum,  and  in  the 
lung's  bench  a  difirwgas^  commanding  the  fheriff  to  have 
their  bodies,  or  to  diftrein  them  by  their  lands  and  goods,  that 
they  may  appear  upon  the  day  appointed.  The  entry  therefore 
on  the  roll  or  record  is ',  *<  that  the  jury  is  refpited,  through 
^*  dcicSt  of  the  jurors,  till  the  firft  day  of  the  next  term»  then 
<'  to  appear  at  Weilminfter ;  unlefs  before  that  time^  viz.  on 
«<  wednefday  the  fourth  of  March,  the  juftices  of  our  lord 
**  the  king,  appointed  to  take  aflifes  in  that  county,  (hall  have 
<<  come  to  Oxford,  that  is,  to  the  place  afligned  for  hdlding 
«  the  aififes."  And  thereupon  the  writ  commands  the  iberiff 
to  have  their  bodies  at  Weftminfter  on  the  faid  firft  day  of 
next  term,  or  before  the  faid  juftices  of  allife,  if  before  chat 
time  they  come  to  Oxford  i  viz.  on  the  fourth  of  March 
aforefaid.    And,  as  the  judges  are  fure  to  come  and  open 
the  circuit  commiflions  on  the  day  mentioned  in  the  writ,  the 
iherifi^  returns  and  fummons  this  jury  to  appear  at  the  aflifes, 
and  there  the  trial  is  had  before  the  juftices  of  afi/e  and  nifi 
prins :  among  whom  (as  hath  been  faid  ■> )  are  ufually  two  of 
the  judges  of  the  courts  at  Weftminfter,  the  whole  kingdom 
being  divided  into  fix  circuits  for  this  purpofe.  And  thus  vre 
may  obferve  that  the  trial  of  common  ifiues,  at  ntfiprius^  which 
was  in  it's  original  only  a  collateral  incident  to  the  original  bufi- 
ne(s  of  the  juftices  of  afiife,  is  now,  by  the  various  revolution^ 
of  practice,  become  their  principal  civil  employment :  hardly 
any  thing  remaining  in  ufe  of  the  real  ajfifes^  but  the  name. 

•  Append.  N^  II.  §  4-  *  See  pag.  59. 
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-    If  the  (heriff  be  not  an  indifierent  peribn  r^d  if  he  be  a 

party  in  the  fuit,  or  be  related  by  eidier  blood  or  affinity  to 

either  of  the  parties^  he  is  not  then  trufted  to  return  the  jury  ; 

but  the  venire  (hall  be  direAed  to  the  coronerSi  who  in  this^ 

as  in  many  other  inftances,  are  the  fubftitutes  of  the  flieriffy 

to  execute  procefs  when  he  is  deemed  an  improper  perfon«  I£ 

any  exception  lies  to  the  coroners,  the  <vxr£r/  fliall  be  dire&ed 

to  two  clerks  of  the  court  or  two  perfons  of  the  county 

named  by  the  court,  and  fworn  ".     And  thefe  two,  who  axt  [  355  3 

czllcd  eii/orif  or  ele£lors,  fliall  indifferently  name  the  jury^ 

and  their  return  is  final }  no  challenge  being  allowed  to  their 

array. 

Let  us  now  paufe  a  while,  and  obferre  (with  fir  Matthew 
Hale '')  in  thefe  firft  preparatory  ftagesof  the  trial,  how  admi^ 
rably  this  conftitution  is  adapted  and  framed  for  the  invefti-* 
gation  of  truth,  beyond  any  other  method  of  trial  in  the  worlds 
For,  firft,  the  per/on  returning  the  jutors  is  a  man  of  ffame 
fortune  and  confequence ;  that  fo  he  may  be  not  only  the  lefa 
tempted  to  commit  wilful  errors,  but  likewife  be  refponfible 
for  the  faulu  of  either  himfelf  or  his  officers  s  and  he  is  alfo 
bound  by  the  obligation  of  an  oath  faithfully  to  execute  his 
duty.     Next,  as  to  the  time  of  their  return :  the  pannel  is  re. 
turned  to  the  court  upon  the  original  venire,  and  the  jurors 
are  to  be  fummoned  and  brought  in  many  weeks  afterwards 
to  the  trial,  whereby  the  parties  may  have  notice  of  the  jurors^ 
and  of  their  fufficicncy  or  infufficicncy,  charafters,  connec- 
tions, and  relations,  that  fo  they  may  be  challenged  upon  juft 
caufe }  while  at  the  fame  time  by  means  of  the  compulfory 
procefs  (of  di^ringas,  or  iaieai  corpora  J  the  caufe  is  not  like 
to  be  retarded  through  defefl  of  jurors.    Thirdly,  as  to  the 
pjace  of  their'  appearance :  which  in  caufes  of  weight  and 
confequence  is  at  the  bar  of  the  court ;  but  in  ordinary  cafes 
at  the  affifes,  held  in  the  county  where  the  caufe  of  aAion 
arifes,  and  the  witneffes  and  jurors  live :  a  provifion  moft 
excellently  calculated  for  the  faving  of  expenfc  to  the  parties. 

•  f ^teic.  dt Lmud.  LL,  i.  «5.     Co.  Utt,  1 5S.  o  Hift.  C.  L.  c  la. 
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For  though  the  preparation  of  the  caufes  in  point  of  plead- 
ing  is  tFanfa£^ed  at  Weftminfter,  whereby  the  order  and 
uniformity  of  proceeding  is  preferved  throughout  the  Jcing« 
dom,  and  multiplicity  of  forms  is  prevented ;  yet  this  is  no 
great  charge  or  trouble,  one  attorney  being  able  to  tnnb€t 
the  bufmefs  of  forty  clients.  But  the  troublefome  and  moft 
expenfive  attendance  is  that  of  jurors  and  witneflcs  at  the 
•  trial ;  which  therefore  is  brought  home  to  them,  in  the  coun<r 
try  where  moft  of  them  inhabit.  Fourthly,  ^cferfini  h^mr€ 
[  356  3  nvhom  they  are  to  appear,  and  before  whom  the  trial  is  to 
be  held,  are  the  judges  of  the  fupertor  court,  if  it  be  a  trial 
at  bar ;  or  the  judges  of  affife,  delegated  from  the  courts  at 
Wcftminfterby  the  king,  if  the  trial  be  held  in  the  country: 
perfons,  whofe  learning  and  dignity  fecure  their  jurifdiftioa 
from  contempt,  and  the  novelty  and  very  parade  of  whofe 
appearance  have  no  fmall  influence  upon  the  midtitude*  Hie  ^ 
very  point  of  their  being  ftrangers  in  the  county  is  of  infinite 
•  fervice,  in  preventing  thofe  factions  and  parties,  which  wouU 
intrude  in  every  caufe  of  moment,  were  it  tried  only  before 
iperfons  refident  on  the  fpot,  as  juftices  of  the  peace,  and  the 
like.'  And,  the  bettef  to  remove  all  fufpicion  of  partiality, 
it  was  wifely  provided  by  the  ftatutes  4  Edw.  UI.  c.  a. 
8  Ric.  n.  c.  2.  and  33  Hen.  VIII.  c.  24.  that  no  judge  ^ 
tiffife  fhould  hold  pleas  in  any  county  wherein  he  was  bora 
or  inhabits  (2).  And,  as  this  conftitution  prevents  party  and 
izBCxon  from  intermingling  in  the  trial  of  right,  fo  it  keeps 
both  the  rule  and  the  adminiftration  of  the  laws  uniform* 
Thefe  juftices,  though  thus  varied  and  fhifted  at  every  ai&fes, 
are  all  (worn  to  the  fame  laws,  have  had  the  fame  education, 
have  purfued  the  fame  ftudies,  converfe  and  confult  together, 
communicate  their  decifions  and  refolutions,  and  prefide  in 
thofe  courts  which  are  mutually  connected  and  their  judg* 
mcnts  blended  together,  as  they  are  interchangeably  courts 
of  appeal  or  advice  to  each  other.  And  hence  their  admini- 
ftration of  juftice,  and  condu£l  of  trials,  are  confonant  and 


(2)  See  page  6,  note  8,  as//. 

ttniformf 
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vnifonn  $  whereby  that  confiiiion  and  contrariety  af e  avoided^ 
which  would  naturally  arife  from  a  variety  of  uncommuni* 
eating  judges,  or  from  any  provincial  eftaUifliment.  But 
Jet  us  now  return  to  the  aiCfes. 

When  the  general  day  of  trials  is  fixed,  the  plaintifFor 
his  attorney  muft  bring  down  the  record  to  the  aflifest  and^ 
enter  k  witK  the  proper  officer,  in  order  to  it's  being  called 
on  in  courfic.  If  it  be  not  fo'  entered,  it  cannot;  be  tried ; 
therefore  it  is  in  the  plaintiflF's  breaft  to  delay  any  trial  by  not 
carrying  down  die  record :  unlefs  the  defendant,-  being  fear* 
fttl  of  fuch  negled  in  the  plaintiff,  and  willing  to  difchatge 
himfelf  from  the  a^ion,  will  faimfelf  undertake  to  bring  on 
the  trial,  giving  proper  notice  to  the  plaintiff.  Which  pro*  [  357  ] 
ceeding  is  called  the  trial  hjprovi/Qs  by  reafon  of  the  cfamfe 
dien  inferted  in  the  flieriff's  venire^  tiinc.  ^*  provifi^  provided 
^  that  if  two  wilts  come  to  your  hands,  (that  is*,  one  from 
^  the  plaintiff  and  another  from  the  defendant)  you  fliall 
^  execute  only  one  of  them/'  But  this  pra£tice  hath  begun  to 
be  difufed,  fince  the  ftatute  14  Geo.  II.  c.  17.  which  ehaAsi 
diat  if,  after  iffue  joined,  the  caufe  is  not  carried  down  to  be 
fried  according  to  the  courfe  of  the  court,  the  plaintiff  fhatt 
be  efteemed  to  be  nonfuited,  and  judgment  (hall  be  given' for 
the  defendant  as  in  cafe  of  a  nonAiit.  In  cafe  the  plaintiff 
intends  to  try  the  caufe,  he  is  bound  to  give  the  defendant 
(if  he  lives  within  forty  miles  of  London)  eight  days  notice 
of  trial  $  and,  if  he  lives  at  a  greater  dillance,  then  fourteen 
days  notice,  in  order  to  prevent  furprize :  and  if  tlie  plaintiff 
then  changes  his  mind,  and  does  not  countermand  the  notice 
Cx  days  before  the  trial,  he  ihall  be  liable  to  pay  coils  to  the 
defendant  for  not  proceeding  to  trial,  by  the  fame  lafl  men^ 
tioned  ftatute  (3).  The  defendant  however,  or  plaintiff,  may, 

(3)  The  ftatute  only  requires  ten  days  notice ;  but  at  the  fit- 
dnga  in  London  and  Weihniniler,  the  former  pradlice  of  fourteen 
days  notiee  was  ftill  continued.  Fut  in  all  country  csufes  ten  days 
notice  is  fofficieot ;  as  where  the  conmiilion  day  is  upon  the  fif- 
teenth of  any  month,  notice  of  trial  muft  be  given  on  or.  before 
the  fifth.    Jmpe/*s  Pr^c.  30$.    If  the  defendant  refides  within 

forty  miles  ol  London,  and  ifthe  caafe  is  to  be  tried  at  the  fittings 

C\  • 
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upon  good  cauTe  Ibewn  to  the  court  above,  as  upon  abfencc 
or  ficknefs  of  a  material  witnefs,  obtain  leave  upon  motion 
to  defer  the  trial  of  the  caufe  till  the  next  a(Efes  (4). 

But  we  will  now  fuppofe  all  previous  fteps  to  be  regu- 
larly fettled,  and  the  caufe  to  be  called  on  in  court.  The 
record  is  then  liandcd  to  the  judge,  to  perufe  and  obferve  the 
pleadings,  and  what  ilTues  the  parties  are  to  maintain  and 
prove,  while  the  jury  is  called  and  fworn.  To  this  end  the 
flierlfF  returns  his  compulfive  procefs,  the  writ  of  habeas  cor-^ 
■foraf  or  di/MngaSf  with  the  panel  or  jurors  annexed,  to  the 
judge's  officer  in  court.  The  jurors  contained  in  the  panel 
are  t^ttfpeeial  or  common  jurors.  S/fnW juries  were  orig'- 
hally  introduced  in  trials  at  bar,  when  the  caufes  were  of  coo 
great  nicety  for  the  difcuflion  of  ordinary  freeholders ;  or 
where  the  iheriff  was  fufpeAed  of  partiality,  though  not  upon 
fttch  apparent  caufe  as  to  warrant  an  exception  to  him.  He 
is  in  iiach  cafes,  upon  motion  in  court  and  a  rule  granted 
thereupon,  to  attend  the  prothonotary  or  other  proper  officer 
C  35^  3  with  bis  freeholder's  hook ;  and  the  officer  is  to  t^ke  indiffitrr- 
ently  forty<-eight  of  the  principal  freeholders  in  the  prefence 
of  the  attomies  on  both  fides :  who  are  each  of  them  to  ftrike 
oiF  twelve,  and  the  remaining  twenty-four  are  returned  upon 
the  panel.  By  the  ftatute  3  Geo.  II.  c.  25.  eitlier  party  is 
entitled  upoQ  n^otion  to  have  a  fpecial  jury  ft  ruck  upon  the 


in  London  or  WcftminAer»  then  two  days  notice  of  countermand, 
before  it  is  to  be  tried*  is  fufBcient.     i  Cromp,  Prac.  220. 

(4.)  Where  there  have  been  no  proceedings  within  four  terms, 
a  full  term's  notice  of  trial  muft  be  given  previous  to  the  affifesor 
fittings,  (1  Cromf,  Prae,  217.)  ;  unlefs  the  caufe  has  been  delayed  by 
the  defendant  himfelf  by  an  injandion  or  other  means.  2  Bl  Rep. 
784.  37*.  ^.  530.  If  the  defendant  proceeds  to  trial  by  pnrviji, 
he  mull  give  the  fame  notice  as  would  have  been  required  from 
the  plaindif.  1  Cromf,  Prac.  219.  Sometimes  the  courts  im- 
poTe  it  as  a  condition  upon  the  defendant,  that  he  (hall  sicccptjhrt 
mikf  of  trial,  which  in  country  caufes  fhall  be  given  at  the  leaft  four 
days  before  the  commiflion  day,  one  day  being  exclofive  and  the 
other  inclufive.  3  T.  R,  66o.  But  in  town  caufes,  two  days 
nodce  feems  to  be  fufiicientin  fach  a  cafe.    TM^  250. 

trial 
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trial  of  any  iffiie(5)  ^^  ^^^  at  the  aflifes  as  at  bar;  he  paying 
the  extraordinary  expenfe^  unlefs  the  judge  will  certify  (in 
purfuance  of  the  ftatute  24  Geo.  IL  c.  1 8.)  that  the  caufe ' 
required  fuch  fpecial  jury. 

A  COMMON  jury  is  one  returned  by  the  (herifF  according 
to  the  dire£bions  of  the  ftatute  3  Geo.  II.  c.  25.  which  ap» 
points,  that  the  flieriff  or  oi&ccr  (hall  not  return  a  feparate 
panel  for  every  feparate  caufe,  as  formerly }  but  one  and  the 
fame  panel  for  every  caufe  to  be  tried  at  the  fame  aflifes,  con-> 
taining  not  lefs  than  forty-eight,  nor  more  than  fevcnty-two, 
jurors :  and  that  their  names  being  written  on  rickets,  (hall 
be  put  into  a  box  or  glafs  ;  and  when  each  caufe  is  called, 
twelve  of  thefe  perfons,  whofe  names  (hall  be  iirft  drawn  out 
of  the  box,  (hall  be  fwom  upon  the  jury,  unlefs  abfent,  chal* 
lenged,  or  excufcd  \  or  unlefs  a  previous  view  of  the  mei^ 
fuages,  lands,  or  place  in  queftion,  (hall  have  been  thought. 
neceiTary  by  the  court  ^ :  in  which  cafe  (ix  or  more  of  the 
jurors,  returned,  to  be  agreed  on  by  the  parties,  or  named  by 
a  judge  or  other  proper  officer  of  the  court,  (haU  be  appointed 
by  fpecial  writ  of  habeas  corpora  or  dj/lringas^  to  have  the  mat* 
ters  in  queftion  fliewn  to  them  by  two  perfons  named  in  the 
writ ;  and  then  fuch  of  the  jury  as  have  had  the  view,  or  fo 
many  of  them  as  appear,  (hall  be  fwom  on  the  inqueft  previous 
to  any  other  jurors.  Thefe  a£bs  are  well  calculated  to  rt^. 
ftrain  any  fufpicion  of  partiality  in  the  iheriff,  or  any  tam* 
peiing  with  the  jurors  when  returned. 

As  the  jurors  appear,  when  called,  they  (hall  be^fwom, 
unlefs  challenged  by  either  party.  Challenges  are  of  two  forts  \ 
challenges  to  the  array ^  and  challenges  to  the  polls. 

P  Stat.  4  Ann.  c.  16. 
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(5)  As  well  in  indi£lments  and  informations  for  mifdemefnors, 
as  in  civil  a6^ions.  But  there  cannot  be  a  fpecial  jury  in  cafes  o? 
treafon  or  felony,  (or  the  party  nufl  juve  the  advantage  of  mak* 
ing  twenty  peremptory  .challenges  in  a  profecntion  for  felony,  and 
thir(y«five  in  the  cafe  of  high  treafon.     21  Finer.  301. 

C  c  4  Challekces 
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.  CiUL$4NQC$  %Q  tbc  9XTZJ  are  at  once  an  exceptioa 
tp  the  yrbole  panel,  in  which  the  jury  are  arrayed  or  fet  ia 
order  by  Ae  iheriff  in  hia  return ;  and  they  may  be  made 
upon  account  of  partiality  or  fome  default  in  the  (heriff^ 
or  his  under-officer  who  arrayed  the  panel.  And,  generally 
fpeaklngy  the  fame  reafons  that  before  the  awarding  the  ve» 
nire  were  fufficient  to  have  'dire£ted  it  to  the  coroners  or 
^lifors,  will  be  aifo  fufficient  to  quaih  the  array,  when  made 
by  a  perfon  or  officer  of  whofe  partiality  there  is  any  tolerable 
ground  of  fuipicion.  Alfo,  though  there  be  no  perfonal  ob- 
jedion  againft  the  fheriff,  yet  if  he  arrays  the  panel  at  the 
nomination,  or  under  the  direAion  of  either  party,  this  is 
good  caufe  of  challenge  to  the  array.  Formerly,  if  a  lord 
of  parliament  had  a  caufe  to  be  tried,  and  no  knight  was 
returned  upon  the  jury,  it  was  a  caufe  of  challenge  to 
the  array  "I:  but  an  unexpected  ufc  having  been  made  of  this 
dormant  privilege  by  a  ipiritual  lord  %  it  was  aboHflied  by 
ftatute  24  Geo.  II.  c.  id.  But  ftill,  in  an  attaint,  a  knight 
muft  be  returned  on  the  jury  C  Alfo,  by  the  policy  of  the 
antient  Hw,  the  jury  was  to  come  de  vicinetoy  from  the  neigh^ 
bourhood  of  the  vill  or  place  where  the  caufe  of  adlion  wa^ 
laid  in  the  declaration :  and  therefore  fome  of  the  jury  were 
obliged  to  be  returned  from  the  hundred  in  which  fuch  vill 
lay }  and,  if  none  were  rctunied,  the  array  might  be  chal- 
lenged for  defeft  of  hundrcdors.  Thus  the  Gothic  jury,  or 
nemMa,  was  alfo  colleftcd  out  of  every  quarter  of  the  coun- 
try: **  binosy  trimsy  vei  etiam  fineSf  ex  Jmgulis  territorti  qua* 
««  drantibus  '.•'  For,  Uving  in  the  neighbourhood,  they  were 
properly  the  very  country,  or  pais y  to  which  both  parties  had 
appealed  j  and  were  fuppofed  to  know  beforehand  the  cha» 
raOcrs  of  the  parties  and  witnefles,  and^therefore  the  better 
knew  what  credit  to  give  to  the  fa£ts  alleged  in  evidence* 
But  this  convenience  was'  overbalanced  by  another  very  na- 
tural and  almoin  unavoidable  inconvenience;  that  jurors, 
coming  out  of  the  immediate  neighbourhood^  would  be  apt 

%  Co.  Lttt.  156.  Seldcn  biroiuge.  If.      ^3  Geo.  II.  B.  R. 
Ji*  .fCo.Uctk  156. 

f  K.  -v.  BiflMip  •(  W<tt^(Ur.  M*  •  Stkw^^  tUjur^G^b.  /.  i.  r.  4. 
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to  interrnix  their  prejudices  and  partialkies  in  tbe  (rkU  of 
right.     And  this  our  law  was  fo  fenfibie  of,  that  it  fcv  a  loag 
time  has  been  gradually  relinquifluiig  this  prance  ;  the  num? 
her  of  neceitary  hundredors  in  the  whole  panel)  which  in  the 
reign  of  Edward  lU.  were  conftantly/x  S.bemg.in  the.  time 
of  FoTtefcue  "*  reduced  to  four.  Afterwards  indeed  the  ftatute 
35  Hen.  VUL.c.  6.  reftored  the  aaticnt  number. of  ^,  but 
^at'claufe  was  foon  YirtuaUy  repealed  by  fbatute*  27  £Kz« 
C.  6.  which  required  only  two.     And  fir  Edwasd  Coke  alfo  *' 
gives  us  fuch  a  variety  of  circumftances,  whereby  the  courts' 
permitted  this  necefiary  number  t&be.  evaded,  that  k  appears 
they  were  heartily  tired  of  it.  •  fit  *ength,  by  ftat«ite  4'&  5 
Ann,  c.  16.  it  was  entirely  abolilhcd  upon  all  civil  a£kions, 
except  upon  penal  ftatutes;  and  upon  thofe  alfo  by  the  ^4 
Geo.  n.  c.  18.  the  jury  being  now  only  to  come  de  corpore 
comitatuSi  from  the  body  of  the  county  at  larg^,  and  not  de 
vicitteto,  or  from  the  particular  ne^jghbourhood. '  The  array 
by  the  antient  law  may  alfo  be  challenged,  if  an'alienbe  party 
to  the  ftiit^  and,  upon  a  rule  obtained  by  his  motion  to  .the 
court  for  a  jury  demedietate  linguae^  fuch  a  one  be  not  return- 
ed by  the  fhetiff,  purfuant  to  the  ftatute  28  Edward  HL  c.  13. 
enforced  by  8  Hen.'  VI.  c.  29.  which  enaft,  that  where  cither 
party  is  an  aKeh  born,  the  jury  fliall  be  one  half  denizens, 
and  the  other  aliens  (if  fo  many  be  forthcoming  in  the  place)' 
for  the  more  impartial  trial.  A  privilege  indulged  to  ftrangers 
in  no  other  country  in  the  world  ;  but  which  is  as  antient 
with  us  as  the  time  of  king  Ethclred,  in  whofe  ftatute  de 
monticolis  Wallte   (then  aliens  to  the  crown  of  England) 
cap.  3.  it  is  ordained,  that  '<  dwdfni  Ugales  homines^  quorum 
^*  fex  Walli  ft  fex  Angii  erunty  Angiis  */  Wallis  jus  dicunto}* . 
But  where  both  parties  are  aliens,  no  partiality  ia  to  be  prc-r 
fumed  to  one  in:^Ore  than  another ;  and  therefore  it  was  re- 
folved  foon  after  the  ftatute  8  Hen.  VI.  ^  that  where  the 
iiTue  is  joine4  between  two  aliens  (unlcft  the  plea  be  had  be- 
fore the  mayor  of  the  ftapk,  amd  thereby  (iibjedl  to  the  reftric« 
tions  of  ftatute  27  Edw.  III.  ft...a«.c.  8.)  the|uryfliaU!aU 
be  denizens.     And  it  now  might,  be  2^  queftion,  how  far  the 

t  Glib.  Hi^.  C.  P.  «•  g.  VI  InA.  157. 

ftatute 
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ftatute  3  Geo.  IT.  c.  25*  (before  referred  to)  hath  in  ctvii 
caufes  undefignedly  abridged  this  privilege  of  foreigners^  by 
the  pofiti^e  dire&ions  therein  given  concerning  the  manner 
of  impanelling  jurors^  and  the  perfons  to  be  returned  in  fach 
panel.  So  .that  (unlefs  tliis  ftatute  is  to  be  conftrued  by  the 
fame  equity,  .which  the  llatnte.  8  Hen.  Vl.  c.  29.  declared 
to  be  the  rule  of  interpreting  the  ftatute  2  Hen.  V.  ft.  a. 
c  3.  concerning  the  landed  qualification  of  jurors  in  fuits 
to  which  aliens  were  parties)  a- court  might  perhaps  hefitate, 
whether  it  has  now  a  power  to  dired  a  panel  to  be  returned. 
de  medittaie  linguae^  and  thereby  alter  the  method  prefcribed 
for  ftiiking  a  fpecial  jurys  or  balloting  for  common  jurors. 

CHALX.CNGES  to  the  polls,  in  capita^  are  exceptions  to. 
particular  jurors  i  and  feem  to  anfwer  the  recufatiajudicis  in 
the  civil  and  canon  laws:  by.  the  conftitutions  of  which  a 
ju4ge  might  be  refufed  upon  any  fufpicion  of  partiality  '. 
By  the  laws  of  England  alfo,  in  the  times  of  Bra£lon  ^  and 
Fleta%  a  judge  might  be  refufed  for  good  caufe  \  but  now 
the  law  is  otherwife,  and  it  is  held  that  judges  and  juftices 
cannot  be  challenged*.  For  the  law  will  not  fuppofe  a  pof- 
fibility  of  bias  or  favour  in  a  judge,  who  is  already  fworn  to 
adminifter  impartial  juftlce,  and  whofe  authority  greatly  de* 
pends  upon  that  prefumption  and  idea.  And  Oiould  tlie  fa£t 
at  any  time  prove  flagrantly  fuch,  as  the  delicacy  of  the  law 
will  not  prefume  beforehand,  tlicre  is  no  doubt  but  that  fuch 
mi{behaviour  would  draw  down  a  heavy  cenfure  from  thofe, 
to  whom  the  judge  Is  accountable  for  hiscoudu£V. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges 
of  faft)  are  reduced  to  four  heads  by  fir  Edward  Coke  ^  : 
propter  honoris  refpeElum  ;  propter  defeSlum  ;  prcpter  offeBum  / 
2xA  propter  deViElum. 

X.  Prober  honoris  roJ^eBum ;  as  if  a  lord  of  parliament  be 
impanelled  on  a  jury,  he  may  be  challenged  by  either  party, 
or  he  may  challenge  himfelL  > 

s  C»d^  3.  1. 1^«  Decretals  <•  2.  t',  zS.    "     s  /.  6.  e.  37. 
c.  36.  '  *  Co.  Lict.  294. 

y/.  5.^.  15.  ;    *  fcjintt.  I5li,     . 
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2.  Proptit  deftHum ;  as  if  a  juryman  be  an  alien  born,  this 
is  defe&  of  birth ;  if  he  be  a  ilave  or  bondman,  this  is  defe£k 
of  libextjj  and  he  cannot  be  liber  //  legalis  homo.  Under  the 
word  homo  alfo,  though  a  name  common  to  both  fexeSf  the 
female  is  however  excluded,  propter  defeSfum /hcus :  except 
when  a  widow  feigns  herfelf  Mrith  child,  in  order  to  excltide 
the  next  heir,  and  a  fuppofititious  birth  is  fufpeAed  to  be  in- 
tended J  then  upon  the  writ  Je  ventre  infpicienio^  a  jury  of 
woipen  is  to  be  impanelled  to  try  the  queftion,  whether  with 
child  or  not  c.  But  the  principal  deficiency  is  Atit&  of 
eftate,  fdfficient  to  qualify  him  to  be  a  juror.  This  depends 
upon  a  variety  of  ftatutes.  And,  firft,  by  the  ftatute  Weftm.  2* 
13  Edw.  I.  c.  38.  none  (hall  pafs  on  juries  in  aflifes  within 
the  county,  but  fuch  as  may  difpend  20/  by  the  year  at  the 
leaft ;  which  is  xncreafed  to  40/  by  the  ftatute  2 1  Edw.  I. 
ft.  I.  and  2  Hen.  V.  ft.  2.  c,  3.  This  was  doubled  by  the 
ftatute  27  Eliz.  c.  6.  which  requires  in  every  fucfa  cafe  the 
jurors  to  have  eftate  of  freehold  to  the  yearly  value  of  4/  at 
the  leaft.  But,  the  value  of  money  at  that  time  decreafing 
very  coniiderabFy,  this  qualification  was  raifed  by  the  ftatute 
16  &  17  Car.  II.  c.  3.  to  20I  per  annum ^  which  being  only 
a  temporary  aft,  for  three  years,  was  fufFered  to  expire  with- 
out renewal,  to  the  great  dcbafement  of  juries.  However  by 
the  ftatute  4  and  5  W.  &  M.  c.  24.  it  was  again  raifed  to 
lol per  annum  in  England  and  61  in  Wales,  of  freehold  lands 
or  copyhold;  which  is  the  firft  time  that  copyholders  (as  fuch) 
were  admitted  to  ferve  upon  juries  in  any  of  the  king's  courts, 
though  they  had  before  been  admitted  to  ferve  in  fome  of  the 
(heriff's  courts,  by  ftatutes  i  Ric.  III.  c.  4.  and  9  Hen.  VIL 
c.  13.  And,  laftly,  by  ftatijite  3  Geo.  II.  c.  25.  any  leafe* 
holder  for  tlie  term  of  five  hundred  years  abfolute,  or  for  any 
term  determinable  upon  life  or  lives,  of  the  clear  yearly  value 
of  2olper  annum  over  and  above  the  rent  referved,  is  quali- 
fied to  ferve  upon  juries  (6).    When  the  jury  is  de  medittatt 

c  Croi  Bill.  566. 


(6)  Upon  account  of  the  fmall  number  of  freeholdert  ih  the 
county  of  Middlefex*  and  the  frequent  occafion  for  juries  at  Weft- 
minfter  in  that  county,  it  was  ena^ed  by  4  Cm.  //•  r.  7.  that  t 

Ica&holder 
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iipigi4Af^  th^t  isi  one  moiety  of  the  EngltOi  tongae  6t  nation, 

and  the  other  of  any  foreign  one,  no  want  of  lands  (ball  be 

r  0^2  ]^^fe  of  challenge  to  the  alien;  for^  ai  he  is  incapable  Cq 

bold  any,  this  would  totally  defeat  the  privilege  •*. 

■»  ♦. 

3.  Jurors  may. be  challeaged  propter  affe^untj  for  fuf- 
picion  of  bias  or  partiality.  This  may  be  either  a  principal 
^al^pge,  or  to  the  favour*  A  principal  challenge  is  fach^. 
wfa«r9  the  caufe  affigned  carries  with  iKprima  facie  evident 
marks  of  fufpicion,  either  of  malice  or  faVour :  as,  that  ^ 
jojror  id  of  kin  to  either  party  withio  the  ninth  degree^  \  that 
be  haa  been  arbitrator  on  either  fide  \  that  he  has  an  intereft 
,  in  the  caufe ;  that  there  is  an  a£lio|i  depending  between  hixn 
^d  t^e  party ;  that  he  has  takea  money  for  his  verdi£l ;  tha^ 
Ik  bas  formerly  been  a  jujror  in  the  fame  caufe ;  that  he  is  the 
p»ty'«  mailer,  fervant,  counfellor,  fteward  or  attorney,  or  of 
t}ie  fam^  fociety  or  corporation  with  him ;  all  thefe  are  prin^ 
«ipaj  caufcs  of  challenge ;  which,  if  true,  cannot  be  over- 
iruled,  for  jurors  mud  be  omni  exceptiane  majortu  Challenges 
to  the  favour^  are  where  the  party  hath  no  principal  challenge^ 
btit  obje£t$  only  £bme  probable  circumftances  of  fufpicion,  as 
acc^uaintance  and  the  like  ^  \  the  validity  of  which  mud  be 
left  to  the  determination  of  trittrj^  whofe  oiEce  it  is  to  decide 
whether  the  juror  be  favourable  or  unfavourable.  The  triors^ 
in  cafe  the  firft  man  called  be  challenged,  are  two  indifferent 
perfons  named  by  the  courts  and,  if  they  try  one  man  and 
£nd  him  indifferent,  he  (ball  be  fworn ;  and  then  he  and  the 

'  See  Stat  s  Hen.  V.  ft.  a.  9«  3.  challenges  wete  xsAtkrAlt^  «  LiHht 

I  HcA.  Vi  Q.  19,  **'^lam  exH^tre^  ^jmp»'  t*  pr^kMk 

*  Fioch.  L.  401*  "  camja  tres  refwdisri ;  etlam  flurti  of 

'  In  the  nemhdt,  or  joiy  of  the  an-  **  caufaf>raeg9antietm4inififla»*^{S^eciiim 

tknt  Gotkr,  chtcexhellenges'onty  were  hook*  /.  1.  r.  4.)  ' 

aUowd  to  the  faTOiir^  but  the  priaeipvl 

II      f      -     ■  -  ._..     ..  ■ .       -  ^^^. _  —  ^ 

leafehotder  for  any  number  of  years;  if  the  improved  annual  value 
of  his  leafe  be  50I.  above  all  ground -rents  and  other  refer- 
valioiwy  ihftl]  be  liable  to  ferve  upon  juries  for  that  county.  Bf 
the.  ^Krfo.  JJL.  c.  35.  perfons  impanelled  upoa  any  jury  within  the 
city-'flif  London  (hall  be  houfeholders,  and  pofTciled  of  £3me  eftate 
^\ifipc  real  or  perfonal  of  the  value  of  icol. 

two 
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two  triora  (hail  try  the  next ;  and,  when  another  is  found  in- 
dififerent  and  fwora,  the  two  triors  (hall  be  fuperfeded,  and 
the  two  firft  fworn  on  the  jury  ihall  try  the  reft  K 

4.  Challenges  propter  ddi5ium  arc  for  fqme  crime- or 
tnifdemefnor,  that  aiFefks  the  juror's  credit  and  renders  him 
infamous.  As  for  a  conviction  of  treafon,  felony,  perjury,  or 
confpiracy  \  or  if  for  fome  infamous  offence  he  hath  received 
judgment  of  the  pillory,  tumbrel,  or  the  like  \  or  to  be  brand- 
ed, whipt,  or  (ligmatizedi  or  if  he  be  outlawed  or  excommu-  C  3^4  J 
nicated,  or  hath  been  attainted  of  falfe  vcrdiSt,  praemumre^  or 
forgery ;  or  lailiy,  if  he  hath  proved  recreant  when  cham- 
pion in  the  trial  by  battel,  and  thereby  hath  loft  his  Hheram  / 
legtm.  A  juror  may  himfelf  be  examined  on  oath  of  voir  dire^ 
verltatem  dictre,  with  regard  to  fuch  caufes  of  challenge,  as 
are  not  to  his  diihonour  or  difcredit ;  but  not  with  regard 
to  any  crime,  or  any  thing  which  tends  to  his  difgrace  or 
difadvantage  ^• 

Besides  thefe  challenges,  which  are  exceptions  againft 
the  fitnefs  of  jurors,  and  whereby  they  may  be  excluded  ixota 
ferving,  there  are  alfo^ther  caufes  to  be  made  ufe  of  by  the 
jurors  themfelves,  which  are  matter  of  exemption ;  whereby 
their  fenricc  is  ex7ufed^  and  not  excluded.  As  by  ftatute  Weft.  2. 
13  Edw.  L  c.  38.  fick  and  decrepit  perfons,  perfons  not  com- 
morant  in  the  county,  and  men  above  feventy  years  old ;  and 
by  the  ftatute  of  7  &  8  W.  III.  c.  32.  infants  under  twentj- 
pne*  This  exemption  is  alfo  extended  by  divers  ftatutes, 
cttftoms,  and  charters,  to  phyficians  and  other  medical  per- 
Ions,  counfel,  attorneys,  officers  of  the  courts,  and  the  like  \ 
all  of  whom,  if  impanelled,  muft  (hew  their  fpecial  exemp- 
tion. Clergymen  are  alfo  ufually  excufed,  out  of  favour  and 
refpe£l  to  their  funftion :  but,  if  they  are  feifed  of  lands  and 
tenements,  they  are  in  ftri£lnefs  liable  to  be  impanelled  in 
refpe£l  of  their  lay  fees,  unlefs  they  be  in  the  fervice  of  the 
king  or  of  fome  bifbop  r  "  in  objequio  d»mm  regis,  if$I  alicuju$ 
««  tpafctpi^? 

f  Co.  Litt  I5^<  i  F.  N.  B.  x66.  Rtg.3rtv.  179. 
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If  by  means  of  challenges,  or  other  caufe,  a  litfficient 
number  of  unexceptionable  jurors  dotli  not  appear  at  the  trials 
either  party  may  pray  a  taies^  A  tales  is  a  fupply  olfucb  men» 
as  are  fummoned  upon  the  firft  panel,  in  order  to  make  up 
the  deficiency.  For  this  purpofea  writ  of  decern  tates^  oSo 
tales  J  and  the  like,  was  ufed  to  be  iflued  to  the  OierifF  at  com- 
mon law,  and  muft  be  ftill  fo  done  at  a  trial  at  bar,  if  the 
jurors  make  default.  But  at  the  aQifes  or  nifi prius^  by  vir- 
tue of  the  ftatute  35  Hen.  VIIL  c.  6.  and  other  fubfequent 
r  3^5  3  ftatutes,  the  judge  is  cmpowicrcd  at  the  prayer  of  either  party 
to  award  a  tales  de  circtdmftantihus]^  of  perfons  ptefent  in 
court,  to  be  joined  to  the  other  jurors  to  try  the  caufe ;  who 
are  liable  however  to  the  fame  challenges  as  the  principal 
jurors(B).  This  is  ufually  done,  till  the  legal  number  of  twelve 
be  completed ;  in  which  patriarchal  and  apoftolical  number 
fir  Edward  Coke  ^  hath  difcovered  abundance  of  myftery '. 

j  Append.  No  II.  §  4.  twelve  pa^an  deities.  And  Dr.  Hickcs, 

k  I  Inft.  1 55*  who  attributes  the  introdudion  af  thU 

1  Paulantas  relaCet^  that  at  the  trial  nmmher  to  the  Nurmaot,  telli  o*  that 

of  Mari|  for  murder,  in  the  court  deno-  among  the  inhabitants  of  Norway^  from 

minated  areo^gus  from  that  incident,  whom  the  Normans  as  well  as  the  Danes 

he  was  acquitted  by  a  jury  compofed  of  •  were  deCcended,  a  great  vejieratioa  wm 

paid 

(8)  Before  the  (latute  3  Geo.  IF.  c.  2j.  twenty*foar  different 
jurCrs  were  returned  for  the  trial  of  each  feparate  caafe«  in  the 
manner  of  twenty -four  fpecial  jurymen  at  prefent;  hence  the  ne* 
cefiity  of  praying  a  tales  from  the  non-attendance  of  twelve  anex- 
ccpdonable  perfons  in  each  panel  woald  frequently  occur*  And 
by  the  7  &  8  W.  III.  c.  32.  it  was  enadlcd^  that  the  taiefmen  ihoold 
be  fele£ted  from  thofe  who  had  been  fummoned  in  other  panels. 
But  fince  the  practice  was  introduced  by  3  Geo.  II.  c.  25.  of  im- 
panelling not  lefs  than  forty-eight,  nor  more  than  feventy-two, 
for  the  trial  of  all  common  caufes,  the  provifions  of  the  ftatutes 
refpe^ting  a  taletf  are  now  confined  in  a  great  meafure  to  fpecial 
juries.  If  a  tales,  in  defiiult  of  fpecial  jurymen,  is  prayed,  it  ia  fup- 
plied  agreeably  to  the  7  &  8  W.  III.  c.  32.  from  the  panel  of 
common  jurymen.  No  talet  czn  be  prayed  where  all  the  fpecial 
jurymen  are  abfent.  A  tales  may  be  prayed  as  in  civil  a£liona  in 
«afes  of  mifdemeanor  tried  by  writ  of  nififrius.    3  5/.  7r.  $7. 

When 
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When  a  fufficient  number  of  perfons  impanelled,  or 
/^i/^/-men,  appear,  they  are  then  feparately  fworn,  well  and 
truly  to  try  tlie  liTue  between  the  parties,  and  a  true  vcxdvGt 
to  give  according  to  the  evidence  ;  and  hence  they  are  deno*  • 

minated  the  jury,yWdto,  and  jiXTOX^f f c,  juraiores. 

'  We  may  here  again  obferve,  and  obferving  we  cannot 
but  admire,  how  fcrupulouily  delicate,  and  how  impartially 
juft  the  law  of  England  approves  itfelf,  in  the  conftitution 
and  frame  of  a  tribunal,  thus  excellently  contrived  for  the 
teft  and  inveftigation  of  truth ;  which  appears  moil  remark- 
ably, I.  In  the  avoiding  of  frauds  and  fecret  management, 
by  ele£ling  the  twelve  jurors  out  of  the  whole  panel  by  lot. 
2.  In  it's  caution  againft  all  partiality  and  bias,  by  quafliing 
the  whole  panel  or  array,  if  the  officer  returning  is  fufpe£led 
to  be  other  than  indifferent ;  and  repelling  particular  jurors, 
if  probable  caufe  be  (hewn  of  malice  or  favour  to  either  party. 
The  prodigious  multitude  of  exceptions  or  challenges  allow- 
ed to  jurors,  who  are  the  judges  of  fa£b,  amounts  nearly  to  the 
fame  thing  as  was  prafiifed  in  the  Roman  republic,  before 
Ihe  loft  her  liberty  :  that  the  fele£t  judges  (hould  be  appoints 
rd  by  the  pnccor  with  the  mutual  confent  of  the  parties. 
Or,  as  Tullyn™  exprefTes  it:  **  mminem  voluerunt  tnajonsmf^  [  366  ]} 
^<  tri^  non  modo  de  exifiimatlom  cujufquam^  fid  ne  pecuniaria  qui-' 
**  dem  de  re  minma^  ejfe  judicem  ;  ntfiqui  inter  adverfarios  con- 
*'  viniffet:' 

I 

Indeed  tliefe  fileSli  judices  bore  in  many  rdpe£ls  a  re- 
markable rcfemblance  to  our  juries :  for  they  were  firft  re- 
turned by  the  prtetor ;  de  deturia  finatoria  confiribuntur  :  then 
their  names  were  drawn  by  lot,  till  a  certain  number  was 
.cpmpleted  ;  in  urnamfirtito  mittunturf  ut  de  pluribus  necejfi^ 
rius  numerus  conficipoffet :  then  the  parties  were  allowed  their 
challenges  -,  po/i  urnam  permittitur  accufatori^  ac  reo,  ut  ex  ilh 
numero  rejiciant  qiios  putaverint  Jibi  aut  inimicos  out  ex  aliqua  re 

paid  to  the  Dumber  ttveh/e:    "  nibU      "  effet reVtgn.^*  (Dijftrt<  f^ift'Mr.  ^^.) 
**  fan£i'mif  nihil  antiquiuif kit  \  pcrindt      Spetm.  Chjf,  329. 
**  a<Ji%n  i^j%  hdi  numtrojtcreta  fuaedam  »  ff  Clutniip,  43, 

X  3  incom* 
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Incommodos  fore :  next  they  ftruck  what  we  call  a  tales  ^  rr* 

je^ione  ceUhrata^  in  ewrum  locum  qui  rcjeSli  fuerunt  fuhfirtieka*^ 

tur  praetor  aliosy  quibus  ille  judicum  legitimus  numerus  annplere* 

fur :  ]a(lly9  the  judges,  like  our  jury,  were  fwom  ;  bis per'^ 

fe&isyj^rabant  in  leges  judicesy  utobftri^i  religione  Judicarent 


a 


The  jury  are  ndw  ready  to  hear  the  merits ;  and^  to  fix 
^  their  attention  the  clofer  to  the  h&s  which  they  are  impa^ 
nellcd  and  fwom  to  try,  the  pleadings  are  opened  to  them 
by  counfel  en  that  fide  which  holds  the  affirmative  of  the 
queftion  in  ifiue.  For  the  ifiue  is  faid  to  lie,  and  proof  is 
always  firft  required,  upon  that  fide  which  affirms  the  mat« 
ter  in  qucftion  ;  in  which  our  law  agrees  with  the  civil  • } 
<<  ei  incumbit  probation  qui  dicity  non  qui  negat :  cum  per  rerum 
**  naturamjaclum^negantisprobatio  nulla  Jit  J*  The  opening 
counfel  briefly  informs  them  what  has  been  tranfaAed  in  the 
court  above ;  the  parties,  the  nature  of  the  a&ion,  the  de- 
claration, the  plea,  replication,  and  other  proceedings,  and 
laftly,  upbn  what  point  the  ifiue  is  joined,  which  is  there 
fent  down  to  be  determined.  Inftead  of  which  formerly' 
the  whole  record  and  procefs  of  the  pleadings  was  read  to 
r  26n  1  ^c^  ^^  Englifli  by  the  court,  and  the  matter  in  ifliie  clearly 
explained  to  their  capacities.  The  nature  of  the  cafe,  and 
the  evidence  intended  to  be  produced,  are  next  laid  before 
them  by  counfel  alfo  on  the  fame  fide :  and,  when  their  evi^^ 
dence  is  gone  through,  the  advocate  on  the  other  fide  opens 
the  adverfe  cafe,  and  fupports  it  by  evidence ;  and  then  the 
party  which  began  is  heard  by  way  of  reply. 

The  nature  of  my  prefent  defign  will  not  permit  me  to 
enter  into  the  numberlefs  niceties  and  di(lin£lions  of  what  is, 
ot  is  not,  legal  evidence  to  a  jury  'i.   I  {hall  only  therefore  fe* 

*  Afcon.  in  Cic.  Verr,  i.  6.  A  learn-  tempted  to  conclude  tbst  the  latter  flrc 

td  writer  of  oar  own,  Dr.  Petting il,  derived  from  the  former, 

hath  fliewn  in  dn  eUborate  work  (pub-  ^  Ff.  ii.  3.  s.  Cod.  4.  19.  ft 3. 

Itflied  A.  X>*  1769.)  fo  many  refem.  P  Fortefc.  c.  x6. 

hiancet,  hatween   the   ^msfai  of  the  9  This  it  admfrably  weD  performed 

Greeks,thejft</iV«/(r7f<7;  of  the  Romans,  in  lord  chief  haron  Gjlhert*i  exceUeat 

•ad  the  juries  of  the  Engliib^  that  be  it  ireatife  of  evidence  j  t  work,  which  it 

as 


Ie£b  »  few  of  th^  general  heads  and  leading  maxima,  reladto/ 
to  this  point,  together  with  fomc  ol^fervations  on  the  man« 
aer  of  giving  evidence* 

And,  firft,  evidence  figniftes  that  which  demonftrates, 
makes  clear,  or  afcertains  the  ttuth  of  the  very  h€t  or  point  in 
ifiue,  either  on  the  one  fide  or  on  the  other  j  and  no  evidence 
ought  to  be  admitted  to  any  other  point.  Therefore  upon 
sin  adion  of  debt,  when  the  defend^int  denies  his  bond  by 
the  plea  of  nm  eJifaEium^  and  the  iflue  is,  whether  it  be  the 
defendant's  deed  or  no ;  he  cannot  give  a  releafe  of  this  bond 
in  evidence ;  for  that  does  not  deftroy  the  bond,  and  there** 
fore  does  not  prove  the  iflue  which  he  has  chofen  to  rely 
upon,  v/z.  that  the  bond  has  no  exiftence. 

Again  \  evidence  in  the  trial  by  jury  is  of  two  kinds, 
either  that  which  is  given  in  proof,  or  that  which  the  jury- 
may  itceive  by  tlieir  own  private  knowlege.  The  former, 
or  proofs y  (to  which  in  common  fpeech  the  name  of  evidence 
is  ufually  confined)  ar<  either  written,  or  fard^  that  is,  by 
word  of  mouth.  Written  pxoofef  or  evidence,  are,  1.  Re- 
cords, and  2.  Antient  deeds  of  thirty  years  ftanding,  which 
prove  tbemfelves  (9} ;  but  3.  Modem  deeds,  and  4.  Other 

as  impoflibk  to  abftnA  or  abridge,  with-  Ufidf  been  eognfted  into  a  Tery.ufefui 
out  lofing  fome  beauty  and  deftroy ipg  work)  the  inifdmdion  ft  tbt  Uio  efnif 
the  chain  of  the  whole }  and  which  hath      fr'mSf  4*  <^t  >  7  ^  7* 


(9)  This  rale  is  laid  down  in  books  of  evidence  without  any  ex* 
planation  of  it*s  principle  or  the  extent  of  it's  application.  It 
fccms  abfurd  to  permit  a  deed  to  be  read  merely  bccaufc  it  bears 
date  above  thirty  years  before  it's  production;  and  to  require  no 
evidence  where  a  forgery  may  be  committed  x^lih  the  Icaft  proba- 
bility of  deteaion. '  If  a  fubfcribing  witnefs  be  ftill  living,  he  mutt 
be  produced  to  prove  his  hand-writing,  and  the  execution  of  the 
deed,  as  in  other  cafes.  1  BL  Rep.  532.  If  no  fubfcribing  win 
nafs  be  living,  the  courts,  I  conceive,  would  require  the  fame  evi- 
de9ce  with  regard  to  the  hand-writingof  the  witncfles  and  party,  as 
in  cafes  of  Attd%  of  more  recent  date ;  unlcfs  perhaps  fatisfadory 

VoL.lll.  J)d  evidence 
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writings,  muft  be  atteftcd  and  verified  by /Aro/ evidence  of  wit- 
nefles.  And  the  one  general  rule  that  runs  through  all  the 
dofirine  of  trials  is  this,  that  the  beft  evidence  the  nature  of 
the  cafe  will  admit  of  ihall  always  be  required,  if  poi&ble  to 
be  had;  but,  if  not  pofTible,  then  the  beft  evidence  that  can  be 
had  ihall  be  allowed  (lo).  For  if  it  be  found  that  there  is  any 
better  evidence  exifting  than  is  produced,  the  very  not  pro- 
ducing it  is  a  prefumption  that  it  would  have  dete£led  fome 
falfehood  that  at  prefent  is  concealed.  Thus,  in  order  to  prove 
a  leafe  for  years,  nothing  elfe  (hall  be  admitted  but  the  very 
deed  of  kafe  itfelf,  if  in  being ;  but  if  that  be  pofitively  proved 
to  be  burnt  or  deftroyed  (not  relying  on  any  loofe  negative, 
as  that  it  cannot  be  found,  or  the  like)  then  an  attefted  copy 
may  be  produced ;  or /^iiW  evidence  be  given  of  it's  contents. 
So,  no  evidence  of  a  difcourfe  with  another  will  be  admitted, 
but  the  man  himfelf  n^uft  be  produced ;  yet  in  fome  cafes 
(as  in  proof  of  any  general  cuftoms,  or  matters  of  common 
tradition  or  repute)  the  courts  admit  of  hear/ay  evidence,  or 
an  account  of  what  perfons  deceafed  have  declared  in  their 
Ijfe-time:  but  fuch  evidence  will  not  be  received  of  any  par* 
ticular  £aAs(ii)*  So  too,  books  of  account,  or  (hop-books, 

evidence  was  prodocedj  that  the  deed  had  actually  been  in  exift« 
ence  for  thirty  years. 

(lo)  No  rule  of  law  is  more  frequently  cited,  and  more  gene-- 
rally  mifconceived,  than  this.  It  is  certainly  true  when  rightly  on* 
derdood ;  but  it  is  very  limited  in  it's  extent  and  application.  It 
figntfies  nothing  more  than  that,  if  the  bed  legal  evidence  cannot 
poffibly  be  produced,  the  next  beft  legal  evidence  fhali  be  ad- 
mitted. Evidence  may  be  divided  into  primary  and  fecondary  ; 
and  the  fecondary  evidence  is  as  accurately  defined  by  the  law  as 
the  primary.  But  in  general  the  want  of  better  evidence  can  ne- 
ver juflify  the  admiffion  pf  bearfay,  interefted  witneifes,  or  thp 
copies  of  copies,  ^c.  Where  there  are  exceptions  to  general 
xs\^^^  thefe  exceptions  are  as  much  recognized  by  (he  law  as  the 
jgencral  rule ;  and  where  boundaries  and  limits  are  eftabliflied  by 
the  law  for  every  cafe  that  can  pofTibly  occur,  it  is  immaterial 
^what  we  call  the  rule,  and  what  the  exception. 

(i  i)  In  cafes  of  cuftoms  and  prefcriptive  rights,  hearfay  or  tradi- 
tiQnal  evidence  is  not  admitted  until  fbme'inftances  of  the  cufiom 

or 


I 
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are  not  allowed  of  themfelves  to  be  given  in  evidence  for  the 
owner  j  but  a  fervant  who  made  the  entry  may  have  recourfe 
to  them  to  refrefli  his  memory :  and,  if  fuch  fervant  (who 
was  accuftomed  to  make  thofe  entries)  be  dead,  and  his  hand 
be  proved,  the  book  may  be  read  in  evidence ';  for  as 

r  Law  of  ntfi  fruity  a66« 


or  excrcife  of  the  right  claimed  are  firft  proved.  The  declara- 
tions of  parenu  refpedtisg  their  marriage*  and  the  legitimacy  of 
their  children,  are  admitted  after  their  deceafe  as  evidence.  And 
hearfay  is  aUa  received  refpedUng  pedigrees  and  the  death  of  rela- 
tions abroad.  Bull.  N.  P,  294.  2  Ejp,  784.  What  has  been 
faid  in  converfation  in  the  hearing  of  the  other  party,  if  not  con«- 
tradided  by  him,  may  be  given  m  evidence  s  for  not  being  denied, 
k  amounts  to  a  fjpedes  of  eonfeffion.  Bat  it  can  only  be  received 
where  ic  ^uift^e  pfc^famed  to  have -been  heard  by  the  party,  and 
therefore  ia:oaecaie  the  coart  ftopped  the  witnefs  if68»  repeating  « 
converia&pbft  which  had  pafled  in  a  room  wherr  the  wicncfii  was 
bat  at  the  time  whilft  (he  had  fainted  away.  It  has  been  the  prac- 
tice of  the.quarter-feffions  to  admit  the  declarations  of  paupers 
refpefling  their  fettlements  to  be  received  as  evidence  after  theic 
death.  See  3  T.  R.  707.  where  the  judges  of  the  king's  bench 
were  divided  upon  the  legality  of  this  pradice,  and  where  the 
fubje£l  of  hearfay  evidence  is  much  difcufTed.  In  criminal  cafes» 
the  declarations  of  a  perfon,  who  relates  in  aOremis,  or  wider  an 
apprehen£on  of  dying,  the  caufe  of  his  death,  or  any  other  ma- 
terial drcamftancc,  may  be  admitted  in  evidence ;  for  the  mind 
» that  awfol  ftate  is  prefiimed  to  be  as  great  a  rd^i^tis  obligation 
|0  difclofe  the  truth,  as  is  creat^  by  the  admipiftradon  of  an  oath. 
But  declaradons  of  a  deceafed  perfon  ought  not  be  received, 
unlefs  the  court  is  fatisfied,  from  the  clrcumfbmces  of  the  cafe, 
that  they  were  made  under  the  impreflion  of  approaching  di/Tolu- 
tion.  LiacbU  Cafis,  400.  But  the  declarations  of  a  felon  at  the 
place  of  execution  cannot  be  received,  as  he  is  incompetent  to  give 
evidence  upon  oath ;  and  this  fituation  is  only  thought  equivalent 
to  that  of  a  competent  witnefs,.  when  he  is  fwom.  Ibid.  zy6.  By 
the  I  and  a  Ph.  k  Mar.  c.  I3.  depbfitioni  taken  before  a  juftice 
of  peace  in  cafes  of  felony,  may  be  read  in  evidence  at  the  trials 
if  the  witnefs  dies  before  the  trial.  But  as  the  ftatute  confines  this 
to  felony;  and.as  it  is  an  innovation  upon  the  commsn  Jaw,  it  gMu» 
^  be  extended  to  aoy  mifdemeanour.    1  Soli,  zi  S  t 

D  d  «  tradefmca 
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tradcfmcn  are  often  under  ai  neceflky  of  giving  credit  ivitbout 
any  note  or  writing,  this  is  thereforei  when  accon^panied 
with  fuch  other  collateral  pxof>(s  of  fairoefs  and  regularity  ^^ 
the  beft  evidence  that  can  then  be  produced.    However  this 
^angeiou^  fpecies  of  evidence  is  not  canied  fo  far  in  England 
as  abroad ' ;  where  a  man's  own  books  of  accounts,  by  a'dif- 
tortion  of  the  civil  law  (which  feems  to  have  meant  the  fame 
fhing  as  is  praftifed  with  us*)  with  the  fuppletuiy  oath  of 
E  l^  J  -^^^  merchant,  amount  at  ati  times  to  full  proof.   But  as  this 
kind  of  evidence,  even  thus  regulated,  would  be  ffiuch  too 
hard  upon  the  buyer  at  any  long  diftance  of  time,  the  ftatute 
7  Jac.  I.  c.  12-  (the  penners  of  which  feem  tp  have  ima- 
gined that  the  books  of  themfelves  were  evidence  at  common 
]|w)  confines  this  fpecies  of  piroof  to  fuch  tranfa£lions  a^ 
have  b9ppened  within  one  year  before  the  aflioa  brought  ^ 
onleft  between  merchant  axKl  merdi^iat  ia  the  u&ial  inter* 
eourie  of  tnde«    For  account  of  £o  .recent  a  date,  if  czxo« 
neous,  may  n&ote  eafily  be  uniavelled  and  adjufted  ( i  a). 

With  regard  to  faro/  evidence,  or  witrtejh ;  it  muft  firft 
be  remembered,  that  there  is  a  procefs  to  bring  diem  in  by 
writ  of  Juhpoena  ad  ieJiiJUahdum :  which  com^nands  thcm^ 
laying  afide  all  pretences  and  excufes,  to  appear  at  the  trial 
on  pain  of  loo/.  to  be  forfeited  to  the  king}  to  which  the 
ftatute  5  Eiiz.  c.  9.  has  added  a  penalty  of  xo  /•  to  the 
party  aggrieved,  and  damages  equivalent  to  the  lofs  fuftaaned 
by  want  of  his  evidence*  But  no  witnefs,  unlefshis  reaib»» 
able  expences  be  tendered  him^  is  bound  to  appear  at  all ; 

f  SbUc.  aSs*  >9*  SO  ^"^^  txtmpU  perwkirfum^tft^ 

•  Gail.  9hjtr<mi0  %•  lO.  .23.  vs  ti  fcr%ptura§  credatur,  fas  uimf§mif^ 

>  In^mtnta  dUmt/lica,  fgu  aJnotatiop  fiu  fiki  adnttatioftt  frtjfris  de^Htrtm 

Ji  MH  al'ui  qiuqut  admnkMTts  aJjuvenfur,  €OnJtitulU     (Ibid,  I,  7.J . 

dd  probatlonmf9U  npnfyffidunt.  (Cod.  4. 


'  (la)  The  entries  in  the  bodk  of  a  peribn  deceafed  notcoa* 
ne^d  with  the  parties  txe  ofvno  more  avail  than  hearfay.  Bat 
^e  books  of  ^n  incumbent  refpefting  the  tithes  of  the  parifli  vtn 
evideafce  for  his  fuccefibr.    5  7*.  X,  la}.    z  T^.  4}. . 


«or,  if  he  Appears,  Is  he  bound  to  give  cridcnce  tiH  fiicJi 
chai^f  Mt  afhially  paid  him :  except  he  refides  within  the 
hUh  of  tnortality,  and  is  Atmmoned  to  give  evidence  within 
the  fame.  This  compulfory  procefs,  to  bring  in  unwilling 
WkneiTesi  and  the  addrtional  terrors  of  an  attachment  in  cafe . 
•of  xtifobtfdience^  are  Of  excellent  ufe  in  the  thorough  invefti* 
g«tion  of  truth  (13}:  and^  upon  the  fame  principle^  in  th^ 
Athenian  courts,  the  witnofles  who  were  fummoned  to  attend 
the  rrial  hdd  their  choice  of  ^ree  things :  either  to  fwcar  to 
4ihe  truth  of  the  h€t  in  qneftion,  to  deny  w  abjtftc  it^  0^ 
elfe  to  pay  a  fine  of  a  thoij^nd  drachmas  \ 

AUf  witnefles,  of  whatever  religion  or  country,  that  have 
the  ufe  of  their  reafon  (14),  are  to  be  received  and  examined, 
except  fuch  as  are  infamous^  or  fuch  as  are  ifttereftedia  the  event 
'of  the  caufe.  All  others  are  competent  witnefies ;  though  the 
j  ur  y  from  othercircumftances  will  judge  of  their  cndiiiliiy{  15}. 

A  Pott.  Aiiti^  W.  1.  c.  »i. 

(13)  The  ttfual  mode  of  proceeding  agaiull  witnefies  for  di£> 
obedience  of  the  writ  of  fabpoena  is  by  the  fnmmary  prooeis  of  an 
attachment  for  a  contempt;  but  the  courts  will  not  grant  an  at* 
tachaocnt  againft  awitnefs,  unlefs  all  the  necrifary  expences  of  the 
journey*  and  the  witnefs's  ftay  at  the  place  of  trial,  be  tendeitd 
at  the  time  of  ferving  the  fubpoena.    H.  BL  49. 

(14)  A  Mahometan  may  be  fwom  upon  the  Alcoran,  and 
a  Gentoo  according  to  the  cuftom  of  India,  and  their  evidence 
may  be  received  even  in  a  criminal  cafe.  Leach* m  Cajet^  52, 
I  Atk.  2 1  •  But  an  Atheift,  or  a  perfon  who  has  no  b^ief  or  no» 
tion  of  a  God»  or  a  future  ftate  of  rewards  and  punifhment, 
ought  not  in  any  tnftaDce  to  be  admitted  as  a  witpeft.     1  Jltk.  45. 

(15)  **  The  old  cafes  upon  the  competency  of  witnefles  have 
"  gone  upon  very  fubtle  grounds.  But  of  late  years  the  courts 
**  have  endeavoured,  as  far  as  pofiible^  confident  with  authorities^ 
<'  to  let  the  objection  go  to  the  credit,  rather  than  to  the  coo^e- 
«*  tcncy  of  a  witncfs."     LmriMamJieldt  i  T,  R.  300. 

It  feems  now  to  be  ellablifhed,  that  if  a  wjtnefs  does  not  imme« 
diately  gain  or  lofe  b^  the  event  of  the  caufe,  and  if  the  verdi^ 
in  the  caufe  cannot  be  evidence  either  for  or  againd  him  in  any 

Dd  3  other 
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Infamous  perfons  are  fuch  as  may  be  cHallenged  as  jurors^ 
propter  deliBum  ;  and  therefore  never  (hall  be  admitted  to  give 
evidence  to  inform  that  jury,  with  whom  they  were  too  fcan- 
dalous  to  aflbciate.  Interefted  witnefles  may  be  examined 
upon  a  voir  din,  if  fufpedied  to  be  fecretly  concerned  in  the 
event ;  or  their  intereft  may  be  proved  in  court.  Which  lad 
18  the  only  method  of  fupporting  an  obje£lion  to  the  former 
clafs  s  for  no  man  is  to  be  examined  to  prove  his  own  in- 
famy (i6)«  And  no  counfel,  attorney,  or  other  perfon,  in- 
truded with  the  fecrets  of  the  caufe  by  the  party  himfelf^ 
{hall  be  compelled,  or  perhaps  allowed,  to  give  evidence  of 
fuch  converfation  or  matters  of  privacy,  as  came  to  his  know- 
lege  by  virtue  of  fuch  truft  and  confidence  ^(17}:  but  He  may 

▼  hvw  oinifi^ut*  267. 


other  ftiit»  he  .ihall  be  admitted  as  a  competent  witnefa,  though 
the  circomftances  of  the  cafe  may  in  fome  degree  Icflen  bis  cre« 
dibility.    Bent  <v.  Baker,  3  7*.  R.  27. 

A  fervant  of  a  tradefman  from  neeeffity  is  permitted  in  an  aAion 
by  hia  mafter  to  prove  the  delivery  of  goods,  though  he  himfdf 
nay  have  purloined  them ;  but  in  an  affion  brought  agunA  the 
mader  for  the  negligence  of  his  fervantj  the  fervant  cannot  be  a 
witnefs  for  his  mailer  without  a  releafe ;  for  his  mafter  may  after* 
wards  have  his  aftion  againft  the  fervant,  and  the  verdid  recovered 
againft  him  may  be  given  in  evidence  in  that  aflion,  to  prove  the 
damage  which  the  mailer  has  fuitained.    4  T.  R.  589. 

(16)  A  witnefs  may  be  examined  with  regard  to  his  own  in- 
famy* if  the  confeffion  of  it  does  not  fubjeft  him  to  any  future 
puniihment ;  as  a  witnefs  may  be  aiked  if  he  has  not  ilood  in  the 
pillory  for  perjury*    4  T.  R.  440. 

•  (17)  But  the  principles  and  policy  of  this  rule  reftrain  it  to  that 
confidence  only,  which  is  placed  in  a  counfel  or  folicitor,  and 
which  muil  neceiTarily  be  inviolable,  where  the  ufe  of  advocates 
and  legal  ailiilants  is  admitted.  But  the  purpofes  of  public 
juilice  fuperfede  the  delicacy  of  every  other  fpecies  of  con£den- 
tial  communication.  In  the  trial  of  the  duchefs  of  Kingilon  it 
was  determined  that  a  friend  might  be  bound  to  difclofe,  if  ne- 
ceiTary  in  a  court  of  juflice,  fecrets  of  the  moil  facred,  which  one 
f^x  could  repofe  in  the  other.     And  that  a  furgeon  was  bound  to 

communicate 
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be  examined  as  to  mere  matters  of  fa^^  as  tlie'etectttion  of: 
a  deed  or  the  like,  which  might  have  come  to  bis  knowlege^ 
without  being  intmited  in  thecaufe* 

One  witnefs  (if  credible)  \&fujiciint  evidence  to  a  jury  of 
any  fingle  fa£b :  though  undoubtedly  the  concurrence  of  two 
or  more  corroborates  the  proof.  Yet  our  law  conCders  that' 
there  are  many  tranfadions  to  which  only  one  perfbn  is  privy; 
and  therefores  does  not  always  demand  the  tedlmony  of  two, 
as  the  civil  law  univerfally  requires.  '«  Unius  rejponfto  ieftts 
«*  atnnim  non  audiatur  ^.**  To  extricate  itfelf  out  of  which 
abfurdity,  the  modem  pra£lice  of  the  civil  law  courts  has 
plunged  itfelf  into  another.  For,  as  they  do  not  allow  a  lefs 
number  than  two  witnefles  to  be  plena  probation  they  call  the 
teftimony  of  one,  though  never  fo  clear  and  pofitive,  femi 
plena  probatio  only,  on  whom  no  fentence  can  be  founded. 
To  make  up  therefore  the  neceflary  complement  of  witneiTes, 
when  they  have  one  only  to  a  fingle  faft,  they  admit  the 
party  himfelf  (plaintiff  or  defendant)  to  be  examined  in  his 
own  behalf;  and  adminifter  to  him  what  is  called  the/i/fiple^ 
tory  oath;  and,  if  his  evidence  happens  to  be  in  his  own  fa- 
vour, this  immediately  converts  the  half  proof  into  a  whole 
one.  By  this  ingenious  device  fatisfying  at  once  the  forms 
of  the  Roman  law,  and  acknowleging  the  fuperior  reafon- 
ablenefs  of  the  law  of  England :  which  permits  one  witnefs  C  37 <  J 
to  be  fufficient  where  no  more  are  to  be  had :  and,  to  avoid 
all  temptations  of  perjury,  lays  it  down  as  an  invariable  rule, 
that  nemo  teftis  ejje  debet  in  propria  caufa^ 

Positive  proof  is  always  required,  where  from  the  nature 
of  the  cafe  it  appears  it  might  poilibly  have  been  had.    But^ 

V  CU,  4*  so.  9* 

communicate  any  information  whatever,  which  he  was  polTeHed 
of  in  confequence  of  his  profeflional  attendance.  1 1  St.  Sfr.  243. 
246.  And  thofe  fecrets  only,  communicated  to  a  connfel  or  attor- 
ney, are  inviolable  in  a  coort  of  jafttce,  which  have  been  intrufted 
to  them  whilil  afling  in  their  refpedtive  charaders  to  the  party  as 
their  client.    4  T*.  iS.  431 .  7  5  3 . 

D  d  4  next 
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ncpxt  to  po/lttvi  proof)  drcum/tantial  eridence  or  the  dojhine 
oi prifumptions  itiuft  take  place :  for  when  the  fad  itfelf  can^ 
not  be  demonftratlvelyevinccdi  that  which  comes  neareft  to 
the  proof  of  the  fa£t  is  the  proof  of  fuch  circumftances  which 
either  necejjarilj^  or  ufually^  attend  fuch  fa£ls  j  and  thefe  are 
called  prefumptionsj  which  are  only  to  be  relied  upon  till  the 
contrary  be  aAually  j)royed.     Stabitur  praefumptiotii  donee 
probetur  in  contrarium  ^.     Violent  prefumption  is  many  times 
equal  to  full  proofs }  for  there  thoie  circumftances  appeari 
which  neceffarily  attend  the  fa£t.  As  if  a  landlord  fues  for  rent 
due  at  Michaelmas  i754»  and  the  tenant  cannot  prove  the 
payment^  but  produces  an  acquittance  for  rent  due  at  a  fub« 
fequent  timcj  in  full  of  all  demands,  this  is  a  violent  pre* 
fumption  of  his  having  paid  the  former  rent»  and  is  equiva* 
lent  to  full  proof;  for  though  the  a£lual  payment  is  not 
proved^  yet  the  acquittance  in  full  of  all  demands  is  proved, 
which  could  not  be  without  fuch  payment  \  and  it  therefore 
induces  fo  forcible  a  prefumptionj  that  no  proof  fhall  be  ad« 
mittedtothe  contrary  *  ( 1 8).  Pno^a^/r  prefumption  arifingfrom 
ifuch  circumftances  as  ufually  attend  the  faA,  hath  alfo  it's 
due  weight :  as  if,  in  a  fult  for  rent  due  in  1 754,  the  tenant 
proves  the  payment  of  the  rent  due  in  1755 ;  this  will  pre- 
vail to  exonerate  the  tenant  %  unlefs  it  be  clearly  {hewn  that 
the  rent  of  j  754  was  retained  for  fome  fpecial  reafon,  or 
'  that  there  was  fome  fraud  or  miftake  s  for  otherwife  it  will 
be  prefumed  to  have  been  paid  befo^  that  in  1755,  as  it  is 
m6ft  ufual  to  receive  firft  the  rents  of  longeft  ftanding.  Lighi^ 
or  ra(h,  prefumptions  have  no  weight  or  validity  at  all  (19). 

«  Co.  Litt.  373.  »  GiJb.  evkl.  16 1. 

y  V^id.-^.  «  Co.  Litt  373. 

W  ■     ■         ■»— ^— ^— ^—i ^1— W^l         ■■■■!■  ■  .— ■— ^P^"^ 

(18]  This  can  icarcely  be  correft;  I  ibould  conceive  that 
proof  may  be  admitted  to  repel  all  prefamptrant  whatever^  and 
even  if  a  receipt  fliould  be  produced  exprefsly  for  the  rent  of  the 
year  i7S4f  ftill  the  landlord  might  (hew  that  it  had  been  obtsuned 
by  miftake  or  fraud,  and  that  no  rens  had  been  received  at  the 
time. 

(19)  It  is  difScnlt  to  fay  what  is  a  light  and  ralh  prefomptioD,  If 
it  is  any  prefumption  at  all.    Any  circamftance  may  be  prored 

from 
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The  oath  adminiftered  to  the  witnefs  is  not  only  that 
what  he  depofes  (hall  be  true,  but  that  he  fhall  alfo  depofe 
the  wkoli  truth :  fo  that  he  is  not  to  conceal  any  part  of 
what  he  knows,  whether  interrogated  particularly  t6  that  point 
or  not*  And  all  this  evidence  i<  to  be  given  in  open  court,  in 
the  prefence  of  the  parties,  their  attorneys,  the  counfcl,  and 
all  by-ftanders }  and  before  the  judge  and  jury :  each  party 
having  liberty  to  except  to  it's  competency,  which  exceptions 
are  publicly  ftated,  and  by  the  judge  are  openly  and  publiclj 
allowed  or  -difallowed,  in  the  face  of  the  country :  which 
muft  curb  any  fecret  bias  or  partiality,  that  might  arife  in 
his  own  breaft.  And  if,  either  in  his  dire&ions  or  deciiions, 
he  mis-ftates  the  Jaw  by  ignorance,  inadvertence,  or  defign« 
thecounfelon  either  Hde  may  require  him  publicly  to  feal  a 
till  rf  exceptions  i  dating  the  point  wherein  he  is  fuppofed  to 
err :  and  this  he  is  obliged  to  feal  by  (latute  Weftm.  2« 
13  Edw.  I.  c.  31.  or,  if  he  refufes  fo  to  do,  the  party  tmj 
have  a  compulfory  writ  againft  him  ^,  commanding  him  to 
feal  it,  if  the  izfk  alleged  be  truly  ftated :  and  if  he  returns^ 
that  the  izQt  is  untruly  ftated,  when  the  cafe  is  otherwife,  aa 
adion  will  lie  againft  him  for  making  a  falfe  return.  This 
bill  of  exceptions  is  in  the  nature  of  an  appeal ;  examinablCf 
not  in  the  court  out  of  which  the  record  iflues  for  the  trial 
at  nift  prius^  but  in  the  next  immediate  fuperior  couxt,  upon  a 
writ  of  error,  after  judgment  given  in  the  court  below.  But 
a  demurrer  to  evidence  (hall  be  determined  by  the  court,  out 
of  which  the  record  is  fent.  This  happens,  where  a  record 
or  other  matter  is  produced  in  evidence,  concerning  the  legal 
confequences  of  which  there  arifes  a  dpubt  in  law :  in  which 

b  ^eg.  Br.  iSi.     1  Inft.  487. 


from  which  a  fair  inference  can  be  drawn>  though  alone  it  would 
he  too  flight  to  fupport  the  verdi&  of  the  jury*  yet  it  may  corrm 
^borate  other  tellimony,  an(>  a  number  o?  fnch  prefumptioni  may 
become  of  importance.  Foffimt  di'ver/m  genera  ita  conjungi^  mt  ftut 
jSfjguIa  nui  mcereuti  ea  wunfcr/a  tanquam  grando  reum  opprimant^ 
I^tthxus  de  Ciio). 

4  cafe 
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cafe  the  adverfe  party  may  if  he  pleafes  demur  to  the  whole 
evidence ;  which  admits  the  truth  of  every  fa6l  that  has  been 
alleged,  but  denies  the  fufficiency  of  them  all  in  point  of  law 
to  maintain  or  overthrow  the  iflue* :  which  draws  the  que£> 
tion  of  law  from  the  cognizance  of  the  jury,  to  be  decided 
(as  it  ought)  by  the  court.  But  neither  tbefe  demurrers  to 
evidence,  nor  the  bills  of  exceptions,  are  at  prefent  fo  much 
C  373  ]  ^^  "f^  ^^  formerly  5  fince  the  more  frequent  extenfion  of  the 
difcretionary  powers  of  the  court  in  granting  a  new  trial, 
which  is  now  very  commonly  had  for  the  mifdireflion  of  the 
judge  at  fitfi prius* 

This  open  examination  of  witneflcs  viva  vocr,  in  the 
prefence  of  all  mankind,  is  much  more  conducive  to  the 
clearing  up  of  truth'',  than  the  private  and  fecret  examination 
taken  down  in  writing  before  an  officer,  or  his  clerk,  in  the 
ccciefiaftical  courts,  and  all  others  that  have  borrowed  their 
praAice  from  the  civil  law :  where  a  witnefs  may  frequently 
depofe  that  in  private,  which  he  will  be  afliamed  to  teftify  in 
a  public  and  folemn  tribunal.  There  an  artful  or  carelefs 
fcribe  may  make  a  witnefs  fpeak  what  he  never  meant,  by 
dreiling  up  his  depofitions  in  his  own  forms  and  language  ^ 
but  he  is  here  at  liberty  to  correA  and  explain  his  meaning, 
Jf  mxfunderftood,  which  he  can  never  do  after  a  written  do> 
poiition  is  once  taken.  Befides,  the  occafional  queftions  of 
the  judge,  the  jury,  and  the  counfel,  propounded  to  the 
witneiTes  on  a  fudden,  will  (ifc  out  the  truth  much  better 
than  a  formal  fet  of  interrogatories  previoufly  penned  and 
fettled :  and  the  confronting  of  adverfe  witnefles  is  alfo  ano- 
ther opportunity  of  obtaining  a  clear  difcovery,  which  can 
never  be  had  upon  any  other  method  of  trial.    Nor  is  the 

-  prefence  of  the  judge,  during  the  examination,  a  matter  of 
fmall  importance:  for,  befides  the  refpe£l  and  awe  with 
which  his  prefence  will  naturally  infpire  the  witnefs,  he  is 

.  able  by  ufe  and  experience  to  keep  the  evidence  from  wan- 
dering from  the  point  in  iifue.  In  (hort  by  tliis  method  of 
examination,  and  this  only,  the  perfons  who  are  to  decide 

c  Ca  Lltt.  72.     s  Rep.  104.  *  Ha)e*i  Htft.  C.  U  254,  5,  6. 

upon 
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upon  the  evidence  have  an  opportunity  of  obferving  the  qui* 
lityy  age,  educationi  underftanding,  behaviour,  and  inclina« 
tions  of  the  witnefs  i  in  which  points  all  perfons  mud  appear 
alike,  when  their  depoCtions  are  reduced  to  writing,  and 
read  to  the  judge,  in  the  abfence  of  thofe  who  made  them : 
and  yet  as  much  may  be  frequently  collcdied  from  the  man- 
ner in  which  the  evidence  is  delivered,  as  from  the  matter  of 
it.  Thefe  are  a  few  of  the  advantages  attending  this,  the  [  374  3 
Englifh,  way  of  giving  teftimony,  ore  tenus.  Which  was 
.  alfo  indeed  familiar  among  the  anttent  Romans,  as  may  be 
coUefled  from  Quintilian*}  who  lays  down  very  good  in- 
ftru£iions  for  examining  and  crofs-examiaing  witneiTes  viva 
voce*  And  this,  or  fomewhat  like  it,  was  continued  as  low 
as  the  time  of  Hadrian  f :  but  the  civil  law,  as  it  is  now  mo- 
delled, reje£is  all  public  examination  of  witneiTes. 

As  to  fuch  evidence  as  the  jury  may  have  in  their  own  con- 
fciences,  by  their  private  knowlege  of  fa£ls,  it  was  an  antient 
do£hine,  that  this  had  as  much  right  to  fway  their  judgment 
as  the  written  or  parol  evidence  which  is  delivered  in  court. 
And  therefore  it  hath  been  often  held^,  that  though  no  proofs 
be  produced  on  either  fide,  yet  the  jury  might  bring  in  a  ver- 
did.  For  the  oath  of  the  jurors,  to  find  according  to  cheir 
evidence,  was  conftrued  ^  to  be,  to  do  it  according  to  the  bed 
of  their  own  knowlege.  This  feems  to  have  arifen  from  the 
antient  pra£lice  in  taking  recognitions  of  aiSfe,  at  the  firft 
introdu^ion  of  that  remedy ;  the  (her iff  being  bound  to  re- 
turn fuch  recognitors  as  knew  the  truth  of  the  fadi,  and  the 
recognitors,  when  fwom,  being  to  retire  immediately  from 
the  bar,  and  bring  in  their  verdi£l  according  to  their  own  per- 
ibnal  knowlege,  without  hearing  extrinfic  evidence  or  receiv- 
ing any  dire£tion  from  the  judge '.     And  the  fame  do£lrine 

« 

•  Injiifui.  OraU  /,  $•  r.  7.  **  f»*«  intemgavirts  extempore  trtrifi^ 

9  See  his  epiftle  co  Varus^  the  kgite  *<  mUia  rejpondirint,^^   (Ff,  22.  5.  3  J 

or  judge  of  Cilicia  :  **  tu  magh  fcirt  t  Yearbook,  i4Hen.VlI.  igPIowd. 

««  p9tet,  quanta fdet fit  bahtnda  ttfiihus  ;  is.     Hob.  227.     t  Lew,  87. 

**'fMif  etcujut  dignitatis^  et  eujut  aefti^  *»  Vaojh.  148,  149, 

**  maiionis  fint\  ety  quijmpiicitir  vifi  *  Brad.    /.  4.    tr,  i.  r*  19.    §  3. 

^fint  dicere'f    utrum  itnum  enndtrnqut  Flit.  /.  4.  ^.  9.  §2, 

**  midaatumjerm'spematfulcrintjanadta 

(when 
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•  *  -  •  •  • 

(when  attaints  came  to  be  extended  to  trials  by  jury,  as  well  as 
to  recognitions  of  ai&fe]  was  alfo  applied  to  the  caft  of  coin« 
inon  jurors ;  that  they  might  efcape  the  heavy  penalties  of  the 
'0ttaintf  in  cafe  they  could  (hew  by  any  additional  proof,  that 
their  verdift  was  agreeable  to  the  truth,  though  not  according 
to  the  evidence  produced:  with  which  additional  proojf  the  law 
£  375  2  prefumed  they  were  privately  acquainted,  though  it  did  not 
appear  in  court.  But  this  dodrine  was  again  gradually  ei« 
ploiicd,  when  attaints  began  to  be  difufcd,  and  new  trials  in- 
troduced in  tlieir  (lead.  For  it  is  quite  incompatible  with  the 
grounds,  upon  wbich  fuch  new  frials  are  every  day  awarded, 
viz.  that  the  verdi£l  was  given  without^  or  contrary  to,  evi- 
dence. And  therefore,  together  with  new  trials,  the  pra&ice 
fecms  to  have  been  firft  introduced  ^,  which  now  univcrfally 
obtains,  that  if  a  juror  knows  any  thing  of  the  matter  in 
ifliie,  he  may  be  fworn  as  a  witncfs,  and  give  his  eridonce 
publicly  in  court. 

When  the  evidence  is  gone  through  on  both  Sdes,  the 
judge  in  the  prefence  of  the  parties,  the  counfel,  and  all 
others,  funrs  up  the  whole  to  the  jury  -,  omitting  all  fuper- 
fiuous  circumft^nces,  obferving  wherein  the  main  queftion 
and  principal  iflue  lies,  ftating  what  evidence  has  been  given 
-  to  fupport  it,  with  fuch  remarks  as  he  thinks  neceflary  for 
their  dirci  lion,  and  giving  them  Ills  opinion  in  matters  of 
law  arifing  upon  that  evidence* 

The  jury,  after  the  proofs  are  fummed  up,  unlefs  the  cafe 
be  very  clear,  withdraw  from  the  bar  to  consider  of  their  vcr- 
cli£t :  and,  in  order  to  avoid  intemperance  and  caufelefs  de- 
lay, are  to  be  kept  without  meat,  drink,  fire,  or  candle,  tm* 
kfs  by  permiiEon  of  the  judge,  till  they  are  all  unantmottily 
agreed.  A  method  of  accelerating  unanimity  not  wholly 
unknown  in  other  conflitutions  of  Europe,  and  in  matters  of 
greater  concern.  For  by  the  golden  bulk  of  the  empire*,  if, 
after  the  congrefs  i3  opened,  the  elc£h>rs  delay  the  eledion  of 
a  king  of  the  Romans  for  thirty  days,  they  fcall  be  fed  only 

kStyUa33.     i  Ski.  133.  I  ch.  «• 
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with  bread  and  water^  till  the  fame  is  acoompliflied.  But  if 
our  juries  eat  or  drink  at  all,  or  have  any  eatables  about 
them,  without  confent  of  the  court,  and  before  verdicl,  it  is 
fineable  ;  and  if  they  do  fo  at  his  charge  for  whom  they  after- 
wards find,  it  will  fet  afide  the  verdidl.  Alfo  if  they  fpeak 
with  cither  of  the  parties  or  their  agents,  after  they  arc  gone 
from  the  bar;  or  if  they  receive  any  frefli  evidence  in  pri-^  375  j 
vate;  or  if  to  prevent  difputes  they  call  lots  for  whojn  they 
(haQ  find ;  any  of  thefe  circumflances  will  entirely  vitiate 
the  verdiA.  And  it  has  been  held,  that  if  the  jurors  do  not 
agree  in  their  verdiA  before  the  judges  are  about  to  leave  the 
town,  though  they  are  not  to  be  threatened  or  imprifoned  ", 
the  judges  are  not  bound  to  wait  for  them,  but  may  carry 
them  round  the  circuit  from  town  to  town  in  a  cart  "•  This 
neceflity  of  a  total  unanimity  feems  to  be  peculiar  to  our  own 
conftitution  ^ ;  or,  at  lead,  in  the  nembda  or  jury  of  the  an- 
tient  .Goths,  there. was  reyilrcd  (even  in  criminal  cafes)  only 
the  confent  of  the  major  part ;  and  in  cafe  of  an  ecjuality^lhe 
defendant  was  held  to  be  acquitted  ^  (ao). 

M  Mirr.  e.  4«  ^  »4,  10,27. 

«  Lib.  Af,  fil,  40*  ^«  I  f .  F  Stlem  /.  1.  r.  4* 

*  See  BKriai^toiion  tbe  ftaoites  199 

* 

(20)  The  learned  Judge  has  difplayed  XQUch  learning  in  the 
beginning  of  thb  chapter,  to  prove  the  antiquity  of  the  trial  by 
jury ;  but  tbe  trial^  referred  to  by  the  a^jtbors  there  dted,  aQ4 
even  thcjtuiuiwn  fariump  mentioned  .in  tbe  celebrated  chapter  •£ 
magn^f  churt^^  ^rt  trials  which  were  ibmetkiog  fijnilar  to  that  by  a 
jury»ratbcr.thaninilaiicff  of  atrial  byj^ry  according  to  it's  prefeit 
cftabliihed  form.  Thtjudkium  farium  ieems  ftriitly  the  judgment  of 
a  fobjed's  equals  in  the  feudal  courts  of  the  king  and  barons. 
And  fo  litde  appears  to  be  afcenained  by  antiquarians,  refpeding 
Ihe  iatrodu^oa  of  the  trial  in  criminal  cafes  by  two  juries^  that, 
although  it  is  ope  pf  the  pioft  imporunt,  yet  it  is  certainly  one  of 
the;  moft  obfcure  and  inexplicable  parts  of  the  law  of  England. 

The  ui^nimky  of  twelve  tnen,  fo  repugnant  to  all  experience  of 

houian  cqnduO,  paiCons,  and  underfUndings,  could  hardly  in  any 

age  have  been,  iatroduced  in(o  fifa^lice  by  a  deliberate  zGl  of  the 

legiflature; 

Sut 
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When  they  arc  all  luianimoufly  agreed^  the  jury  return 
back  to  the  bar  y  and,  before  they  deliver  their  verdifl,  the 
plaintlfF  is  bound  to  appear  in  court,  by  himfelf,  attorney,  or 
counfel,  in  order  to  anfwer  tlie  amercement  to  which  by  the 
old  law  he  is  liable,  as  has  been  formerly  mentioned  S  in 
cafe  he  fails  in  his  fuit,  as  a  pu^iiflimcnt  for  his  falfe  claim. 
To  be  amercedy  or  a  merest,  is  to  be  at  the  king's  mercy  with 
regard  to  the  fine  to  be  impofed :  in  mifericordia  domini  regis 
profalfo  clamorefuo.  The  amercement  is  difufed,  but  the 
form  {lill  continues  -,  and  if  the  plaintiff  does  not  appear,  no 
verdi(£l  can  be  given,  but  the  plaintiff  is  faid  to  be  mnfmtj 
ronfequitur  clamoremfuum.  Therefore  it  is  ufual  for  a  platn- 
tiff,  when  he  or  his  couufcl  perceives  that  he  has  not  given 
evidence  fuiEcient  to  maintain  his  iiTue,  to  be  voluntarily 

\  Page  175.    See  alfe  Vol.  IV.  379. 


Bat  that  the  life^  and  perhaps  the  liberty  and  property  of  a  fub- 
jedly  (hould  not  be  aiTefled  by  the.concurriiig  judgment  of  a  lefs 
number  than  twelve^  where  more  were  prefent^  w^s  a  law  foandcd 
in  reafon  and  ^aution ;  and  fqems  to  be  traafmitted  to  us  by  the 
common  law,  or  from  immemorial  antiquity.  The  grand  al&ae 
might  have  confijled  of  more  than  twelve*  yet  the  vcrdiA  mad 
have  been  given  by  twelve  or  more ;  and  if  twelve  did  not  agree,  the 
afiize  was  aiForeed,  that  is,  others  were  added  till  twelve  did  con- 
cur. See  I  Reeves* s  Hift.  ofEng.  Lepw.  241.  480.  This  was  a 
Aiajority  and  not  unanimity.  A  grand  jury  may  confift  of  any 
sftmber  from  twelve  to  twenty-three  inclufive,  but  a  prdencmens 
ought  not  to  be  made  by  lefs  than  twelve.  2  Hale  P,  C,  161  •  In 
tbe  high  court  of  parliament,  and  the  court  of  the  lord  high  flew- 
ardy  a  peer  may  be  convi^ed  by  the  greater  number;  yet  there 
can  be  no  convidion  unlefs  the  greater  number  confifis  at  leaft  of 
twelve.  3 /«^.  30.  Keiyng,  ^6.  M6cret6zt,  Hence  in  all  thefe 
cafes  if  twelve  only  appeared,  it  followed  as  a  neceflary  coQfeqoeQce» 
that  to  9L€t  with  effed  they  mud  have  been  unanimous. 

Hence  this  may  be  fuggef(ed  as  a  conjedUire  refpe£Bng  die 
origin  of  the  unanimity  of  juries,  that,  as  lefs  than  twelve,  if 
twelve  or  more  were  prefent,  could  pronounce  no  effefiive  verdid, 
when  twelve  only  were  /worn,  their  ttiumimity  became  indif* 

penfable. 

lioafoited^ 
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fioufuited,  or  withdraw  himfelf :  whereupon  the  crier  is  or«. 
dered  to  call  the  plaintiffs  and  if  neither  he,  nor  any  body  for 
him,  appears,  he  is  nonfuited,  the  jurors  are  difchaqfed»  the 
aAion  is  at  an  end,  and  the  defendant  fhali  recover  bis  coils.* 
The  reafoii  of  this  pra£lice  is,  that  a  nonfuit  is  more  eligible 
for  the  plaintiflF,  than  a  verdi£i  againft  him :  for  after  a  non^ 
fuit,  which  is  only  a  default,  he  may  commence  the  famefuit 
again  for  the  fame  caufe  of  aftion  \  but  after  a  verdi£l  .had^.  C  377  J 
and  judgment  confequent  thereupon,  he  is  for  ever  barred* 
from  attacking  the  defendant  upon  the  fame  ground  of  com* 
plaint.  But,  In  cafe  the  plaintiff  appears,  the  jury  by  their 
foreman  deliver  in  their  verdifl  (71).  .        .    > 


•  t 


A  VERDICT,  vere  dmutn^  19  either  privy ^  or  public.  A 
privy  verdifb.  is  when  the  judge  hath  left  or  adjourned  the 
court :  and  the  jury,  being  agreed,  in  order  to  be  delivered  - 
from  their  confinement,  obtain  leave  to  give  their  verdi(f1: 
privily  to  the  judge  out  of  court ' :  which  privy  vcrdift  is  of 
no  force,  unlefs  afterwards  affirmed  by  a  public  verdict  givcir 
openly  in  court;  wherein  the  jury  may,  if  theypleafe,  vary 
from  their  privy  verdift.  So  that  the  privy  vcrdidi  x^  indeed 
a  mere  nullity )  and  yet  it  is  a  dangerous  praflice,  allowing 
time  for  the  parties  to  tamper  with  the  jury,  and  therefore 
very  feldom  indulged  (22).  But  the  only  efFe£lual  and  legal 
vcrdift  is  the/wW/Vverdift :  in  which  they  openly  dedire  to 
have  found  the  iffue  for  the  plaintiff,  or  for  the  defcndaotf 
and  if  for  the  plaintiff,  they  affefs  the  damages  alfo  fuftalneit 

•    r  If  the  judge  bftlK.  adiourned  the      receives  the  Terdi^,  ]t  1$  MjMhJickui 
court  to  hia  own  lodgio'ssy  and  there      not  ij>nvy  verdi^* 


(21)  When  a  verdiA  will  carry  all  the  cofts,  and  it  is  doubtful 
from  the  evidence  for  which  party  it  will  be  given,  it  is  a  coomioa 
f  raAice  for  the  judge  to  recommend*  and  the  parties  to  confent* 
that  a  joror  fhoold  be  withdrawn ;  and  thus  no  verdifk  is  given, 
und  each  psrty  payi  hif  pwn  cofts. 

(22)  A  privy  vcrdifi  cannot  begivcA  in  trcafoA  ^d  felony* 
2  H.  jP.  C.  300. 

by 
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by  the  plaintifF»  in  confequcnce  of  the  injury  upon  which 
Ihe  aftion  is  brought. 

Sometimes,  if  t&ere  arifes  in  the  cafe  any  difficult  mat* 
ter  of  lawt  the  jury  for  the  fake  of  better  inforinaU<Hia  and 
to  avoid  the  danger  of  having  their  verdi&  attainted)  will  find 
z^dalvctdi6t\  which  is  grounded  on  the  ftatute  Weftxn.  2. 
13  £dw.  L  c.  30.  §  2.  And  herein  they  (late  die  oajscd 
fads,  as  Aey  find  tbeni  to  be  proved,  and  pray  the  advice 
of  the  court  thereon  i  concluding  conditionally,  that  if  upon 
the  whole  matter  the  court  fliall  be  of  opinion  that  the  plain* 
tiff  had  caufe  of  a^i^ion,  they  then  find  tor  the  plaintiff  i  if 
otherwife,  then  for  the  defendant.  This  is  entered  at  length 
V  on  the  record,  and  afterwards  argued  and  determined  in  the 
court  at  Wellmiufter,  from  whence  the  iffue  came  to  be  tried; 

r  g  -  Another  method  of  finding  a  fpccics  of  fpecial  verdid,  is 
when  the  jury  find  a  verdi£t  generally  for  the  plaintiff,  but 
fubjeA  ncvcrthckfs  to  the  opinion  of  the  judge  or  the  court 
9bove,  on  zjpecial  cafe  Hated  by  the  counfel  on  both  fides  with 
regard  to  a  matter  of  law ;  which  has  this  advantage  over  a 
fecial  verdi£l,  that  it  is  attended  with  much  lefs  expenfe, 
and  obtains  a  much  fpeedier  decifion ;  the  pojtea  (of  which  in 
the  next  chapter)  being  ftayed  in  the  hands  of  the  officer  of 
ni/ipritu^  till  the  queftion  is  determined,  and  the  verdi£l  is 
^en  entered  for  the  plaintiff  or  defendant  as'  the  cafe  may 
|sappen.  But,  as  nothing  appears  upon  the  record  but  the 
general  verdi£l,  the  parties  are  precluded  hereby  from  the 
benefit  of  a  writ  of  error,  if  diffatisfied  with  the  judgment  of 
the  court  or  judge  upon  the  point  of  law.  Which  makes  it 
a  thing  to  be  wilhed,  that  a  method  could  be  devifed  of 
either  leffening  the  expenfe  of  fpecial  verdi£ls,  or  elfe  of  en* 
tering  the  cafe  at  length  upon  the  pofiea.  But  in  both  thcfi: 
inftances  the  jury  may,  if  they  think  proper,  take  upon  them* 
felvcs  to  determine,  at  their  own  hazard,  the  com 
queflion  of  fa£l  and  law ;  and  without  either  fpecial 
or  fpecial  cafe,,  may  find  a  verdiA  abfolutely  either  for  the 
plaintiff  or  defendant  \     ,    - 

s  Litt.  §  38s. 
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Whek  the  jury  have  delivered  In  their  vcrdift,.  and  it'i^ 
recorded  in  court,  they  are  then  difcharged.  And  fo  ends  the 
trial  by  jury :  a  trial,  which  beGdes  the  other  raft  advan- 
tages which  we  have  occafionally  obferved  in  it's  progrefs,  is 
alfo  as  expeditious  and  cheap,  as  it  is  convenient,  equitable, 
and  certain  \  for  a  commillion  out  of  chancery,  or  the  civil 
law  courts,  for  examining  witnefTes  in  one  caufe  will  fre- 
quently lad  as  long,  and  of  courfe  be  full  as  expenGve,  as 
the  trial  of  a  hundred  iflues  at  ntfi prius s  and  yet.  the.fa£t 
cannot  be  determined  by  fuch  commiflioners  at  all ;  no,  not 
till  the  depoficions  are  publifhed,  and  read  at  the  hearing  of 
the  caufe  in  court. 

« 

Upon  thefe  accounts  the  trial  by  jury  ever  has  been,  and  I  [  379  J 
truft  ever  will  be,  looked  upon  as  the  glory  of  the  Engliih 
law.  And,  if  it  has  fo  great  an  advantage  over  others  in  re- 
gulating civil  property,  how  much  muft  that  advantage  be 
heightened,  when  it  is  applied  to  criminal  cafes !  But  thid 
vre  mull  refer  to  the  enfuing  book  of  thefe  commentaries : 
only  obferving  for  the  prefent,  that  it  is  the  moft  tranfcen- 
dent  privilege  which  any  fubjed^  can  enjoy,  or  wifli  for,  that 
he  cannot  be  affe£led  either  in  his  property,  his  liberty,  or 
his  perfon,  but  by  the  unanimous  confent  of  twelve  of  his 
neighbours  and  equals.  A  conftitution,  that  I  may  venture 
to  aiRrm  has,  under  providence,  fecured  the  juft  liberties  of 
this  nation  for  a  long  fuccefliotl  of  ages.  And  therefore  a  ce- 
lebrated French  writer*,  who  concludes,  that  becaufe  Rome, 
Sparta,  and  Carthage  have  loft  their  liberties,  therefore  thofe 
of  England  in  time  muft  perifli,  fhould  have  recolle^lM' that 
Rome,  Sparta,  and  Carthage,  at  the  time  when  their  liberties 
were  loft,  were  ftrangers  to  the  trial  by  jury. 

Great  as  this  eulogium  may  feem,  it  is  no  more  than 
this  admirable  conftitution,  when  traced  to  it's  principles, 
will  be  found  in  fober  reafon  to  deferve.  The  impartial  ad- 
miniftration  of  juftice,  which  fecures  both  our  perfons  and 
our  properties^  is  the  great  end  of  civil  fociety.     But  If  that 

I  MoQtefq.  Sp.  L.  SI.  6. 
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be  entirely  intrufted  to  the  magillracy,  a  klcGt  body  of  men, 
and  thofe  generally  fele£led  by  the  prince  or  fuch  as  enjoy 
the  higheft  ofHces  in  the  (late,  their  decifions^  in  fpight  of 
their  own  natural  integrity,  will  have  frequently  an  involun- 
tary bias  towards  thofe  of  their  own  rank  and  dignity :  it  i$ 
not  to  be  ^xpcfted  from  human  nature,  that  tie  few  lhoul4 
be  always  attentive  to  the  intereds  and  good  of  the  many.  Oil 
the  other  hand,  if  the  power  of  judicature  were  placed  at 
random  in  the  hands  of  the  multitude,  their  decifions  would 
be  wild  and  capricious,  and  a  hew  rule  of  a£lion  would  be 
every  day  eftablifhed  in  out  courts.  It  is  wifely  therefore 
ordered,  that  the  principles  and  axioms  of  law,  which  are 
*-  general  propofitions,  flowing  from  abftra£led  reafon,  and  not 

t  380  3  accommodated  to  times  or  to  men,  (hould  be  depofited  in  the 
breads  of  the  judges,  to  be  occalionally  applied  to  fuch  fa£is 
as  come  properly  afcertained  before  thenu  Vox  here  partiality 
can  have  little  fcope :  the  law  is  well  known,  and  is  the  fame 
for  all  ranks  and  degrees  \  it  follows  as  a  regular  conclufion 
/rom  the  preniifes  of  fa£t  pre-edablifhed.  But  in  fettling  and 
adjufting  a  queftion  of  fai^,  when  intrufted  to  any  (ingle  ma- 
g|ftrat;e,  partiality  and  injuftice  have  an  ample  field  to  range 
in ;  qitber  by  boldly  afl'^rting  that  to  be  proved  which  is  not 
fo,  01;  by  more  artfully  fuppreiling  fome  circumftances, 
-ftretching  and  warping  others,  and  diftingniihing  away  the 

remainder.  Heretherefore a  competent  number  of  fenfible 
and  upright  jurymen,  chofen  by  lot  from  among  thofe  of  the 
middle  rank,  will  be  found  the  beft  inveftigators  of  trath. 
and  tbe  fureft  guardians  of  public  juftice.  For  the  moft  pow- 
erful individual  in  the  date  will  be  cautious  of  committing 
any  flagrant  invaGon  of  another's  right,  when  he  knows  that 
the  {z€i  of  his  opprei&on  mud  be  examined  and  deeided  by 
twelve  indifferent  men,  not  appointed  till  the  hour  of  trial ; 
and  that,  wlien  once  the  izCt  is  afcertained,  the  law  muft  of 
courfe  redrcfs  it.  This  therefore  preferves  in  tJie  hands  of  the 
^ople  that  fhare,  which  they  ought  to  have  in  the  admini- 
flration  of  public  juftice,  and  prevents  ^he  encroachments  of 
the  more  powerful  and  wealthy  citizens.  Every  new  tribii- 
nal,  ere£ledforthe  decifion  of  fa£ts,  without  the  interveov 

lioa 
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^on  of  i  jury,  (whether  compofed  of  jufticcs  of  the  peacej 
commiiDioners  of  the  revenue^  judges  of  a  court  of  confcience^ 
or  any  other  ftanding  magiilrates)  is  a  ftep  towards  efta- 
blifhing  ariftocracy,  the  mod  oppreflire  of  abfolute  govern- 
ments.    The  feodal  fyftem,  which  for  the  fake  of  military 
iiibordinatiohi  purfued  an  ariftocratical  plan  in  all  it's  aN 
tangements  of  property^  had  been  intolerable  in  times  of 
peace,  had  it  not  been  wifely  coimterpoifed  by  that  privilegCi 
to  univerfally  difFufed  through  every  part  of  it,  the  trial  by 
the  feodal  peers.     And  in  every  country  on  the  continent^ 
as  the  trial  by  the  peers  has  been  gradually  difufed,  fo  the 
nobles  have  increafed  in  power,  till  the  (late  has  been  torn  to 
pieces  by  rival  fa£tions,  and  oligarchy  in  cStQ,  has  been  efta- 
blifhedj  though  under  the  Ihadow  of  regal  government  j  un- 
^efs  where  the  n^iferable  Commons  have  taken  (helter  under  [  381  ] 
abfolute  monarchy,  as  the  lighter  evil  of  the  two.     And^ 
particularly,  it  is  a  circumftance  well  Worthy  an  Englifh- 
man's  obfervation,  that  in  Sweden  the  trial  by  jury,  that  bul- 
Ivark  of  northern  liberty,  which  continued  in  it'b  full  vigour 
fo  lately  as  the  middle  of  the  laft  century  **,  is  now  fallen 
into  difufe  ^ :  and  that  there,  though  the  regal  power  Is  in  no 
country  fo  clofely  limited,  yet  the  liberties  of  the  commons 
^te  extinguifhed,  and  the  government  is  degenerated  into  a 
mere  ariftocracy*.     It  is  therefore  upon  the  whole,  a  duty 
* -which  every  man  owes  to  his  country,  his  friends,  his  poftc-^ 
jrity,  and  himfelf,  to  maintain  to  the  utmoft  of  his  power  this 
valuable  conftitution  in  all  it's  rights ;  to  reft  ore  it  to  it'san- 
tient  dignity,  if  at  all  impaired  by  the  different  value  of  pro- 
pcTty,or  otherwife  deviated  from  it's  firfl;  inftitutionj  to  ameifd 
it,  wherever  it  is  defedive  ^  and,  above  all,  to  guard  with  the 
moft  jealous  circumfpedion  againft  the  introdu£lion  of  new 
and  arbitrary  methods  of  trial,  which,  under  a  variety  of  plau- 
Cble  pretences,  may  in  time  imperceptibly  undermine  this 
l)eft  prefctvative  of  Englifti  liberty. 

Yet,  after  all,  it  muft  be  owned,  that  the  beft  and  moft 
tSeStnil  method  to  pri^ferve  and  extend  the  trial  by  jury  in 

« 1  Whiteldcke  of  pari.  427.  >  U'uln  1 7. 

¥  Mod.  Ua.Hm*  Axziii.  %2^ 

£  e  2  praftice, 
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pra£lice,  would  be  by  endeavouring  to  remove  all  the  defedSy 
as  well  as  to  improve  the  advantages,  incident  to  this  mode 
of  inquiry.  If  juftice  is  not  done  to  the  entire  fatisfaAion 
of  the  people,  in  this  method  of  deciding  fads,  in  fpite  of 
'  all  encomiums  and  panegyrics  on  trials  at  the  common  law, 
they  will  tefoirr  in  fearch  of  that  juftice  to  another  tribunal : 
though  more  dilatory,  though  more  expenfive,  though  more 
arbitrary  in  it's  frame  and  conftitution.  If  juftice  is  not  done 
to  the  crown  by  the  verdift  of  a  jury,  the  neceffities  of  the 
public  revenue  will  call  for  the  ereQion  of  fummary  tribunals. 
The  principal  defe£ls  feem  to  be^ 

I.  The  want  of  a  complete  dxfcovery  by  the  oath  of  the 

parties.    Tliis  each  of  them  is  now  entitled  to  have,  by 

C  3^*  J  going  through  the  expenfe  and  circuity  of  a  court  of  equity, 

and  therefore  it  is  fometimes  had  by  confent,  even  in  the 

courts  of  law.    How  far  fuch  a  mode  of  compulfive  examina^ 

tion  is  agreeable  to  the  rights  of  mankind,  and  ought  to  be 

introduced  in  any  country,  may  be  matter  of  curious  difcuf- 

(ion,  but  is  foreign  to  our  prefent  inquiries.     It  has  long 

been  introduced  and  eftabliftied  in  our  courts  of  equity,  not 

to  mention  the  civil  law  courts :  and  it  feems  the  height  of 

judicial  abfurdity,  that  in  the  fame  caufe,  between  the  fame 

parties,  in  the  examination  of  the  fame  fa£ts,  a  difcovery  by 

the  oath  of  the  parties  (hould  be  permitted  on  one  fide  of 

We(tminfter-halt,  and  denied  on  the  other;    or  rhat  the 

judges  of  one  and  the  fame  court  (hould  be  bound  by  law  to 

rtjtCt  fuch  a  fpecies  of  evidence,  if  attempted  on  a  trial  at 

bar,  but,  when  fitting  the  next  day  as  a  court  of  equity, 

fiiould  be  obliged  to  hear  fuch  examination  read,  and  to  found 

their  decrees  upon  it.     In  (hort,  within  the  fame  country, 

governed  by  the  fame  laws,  fuch  a  mode  of  inquiry  ihoHld 

be  univerfally  admitted,  or  elfe  nniverfally  rejected. 

2.  A  SECOND  defe£k  is  of  a  nature  fomewhat  fimilar  to  the 
firft :  the  want  of  a  compulfive  power  for  the  produflion  of 
books  and  papers  belonging  to  the  parties.  In  the  bands  of 
third  pcrfoQS  they  can  generally  be  -obtained  by  rule  of  courts 

S  or 
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or  by  adding  z  claufc  of  rcquiHtion  to  the  writ  of  /uhpoenag 
which  is  then  called  Tifubpoena  duces  tecum.  But|  in  mercan- 
tile tranfaAions  efpecially,  the  (ight  of  ^he  party's  own  books 
is. frequently  decifive  :  asj  the  daybook  of  a  trader^  where  the 
tranfa£lion  was  recently  entered,  as  really  underdood  at  the 
time ;  though  fubfequent  events  may  tempt  him  to  give  it  a 
different  colour*  And,  as  this  evidence  may  be  finally 
pbtaineil,  and  produced  on  a  trial  at  law,  by  the  circuitous 
courfe  of  ^Ung  a  bill  in  equity,  the  want  of  an  original 
power  for  t.he  fame  purpofcs  in  the  courts  of  law  is  liable 
to  the  f^me  o)>fer\'ations  aj$  lA^ere  made  on  the  preceding 
ar:ick(23). 

.  3.  Akother  want  is  that  of  powers  to  examine  witnefles 
abroad,  and  to  receive  their  depofitions  in  writing,  where  the 
witn^Ses  r^Gd^i  and  efpecially  when  the  caufe  of  aftion  arifes  [  3^3  1 
in  a  foreign  country.  To  which  may  be  added  the  power  of 
examining  witnefles  that  are  aged,  or  going  abroad^  upon  in- 
terrogatories 4f  heiu  eje  s  to  be  read  lo  evidence  if  the  trial 
(hould  be  deferred  till  after  their  death  or  departure,  but 
Othcrwif^  to  be  totally  fvpprcJTed.  Both  thefe  are  now  very 
frequently  effedled  by  mutual  copfent,  if  the  parties  are  open 
and  candid  \  and  they  may  alfo  be  done  indirectly  at  any 
time,  .through  the  channtl  of  a  court  of  equity :  but  fuch  a. 
pra^icp  has  never  yet  been  direAIy  adopted  ^  as  the  rule  of  a 

y  Seepage  75. 


'»*  '■» 


(23)  Where  one  party  is  in  pofTellion  of  papers  or  any  fpecies 
of  written  eviderxe  material  to  the  ovher,  if  notice  is  given  him  to 
produce  them  at  the  trial,  upon  his  refufal  copies  of  them  will  be 
admitted ;  or  if  no  copy  has  been  made,  any  parol  evidence 
of  their  coaunts  will  be  received.  The  court  and  jury  pre- 
fume  in  favour  of  fuch  evidence  \  becaiife,  if  it  were  not  agree- 
able p  the  Arid  truth,  it  would  be  corrected  by  the  prodi^flion 
of  the  originals.  There  is  no  difference  with  refpe^  to  this 
fpecies  of  evidence  between  criminal  and  civil  cafes,  %  T» 
R.  201. 

E-c  3  court 
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court  of  law  (24).  Yet  where  the  caufe  of  aflfion  arifes  in 
India,  and  a  fuit  is  brought  thereupon  in  any  of  the  king*s 
courts  at  Weftminftcr,  the  court  may  iflue  a  commifEon  to 
examine  witnefTes  upon  the  fpot,  and  tranfmit  the  depofi* 
tions  to  England  '• 

4.  The  adminiftration  of  juftice  (hould  riot  only  be  chafte^ 
but  (hould  not  even  be  fufpedled.  A  jury  coming  from  the 
neighbourhood  has  in  fome  refpe^ls  a  great  advantage  |  but 
is  often  liable  to  ilrong  objeflions ;  efpecially  in  fniall  jurif* 
di£lions,  as  in  cities  which  are  counties  of  themfelves,  and 
fuch  where  afQfes  are  but  feldom  holden ;  or  where  the 
queftion  in  difpute  has  an  extenfive  local  tendency  ;  where  a 
cry  has  been  raifed|  and  the  paflions  of  the  multitude  been  in* 
flamed ;  or  where  one  of  the  parties  is  popular,  and  the  other 
a  (Iranger  or  obnoxious.  It  is  true  that,  if  a  whole  county  is 
interefted  in  the  queftion  to  be  tried,  the  trial  by  the  rule  of 
law*  muft  be  in  fome  adjoining  county:  but,,  as  there  maybe 
a  ftri£):  jntereft  fo  minute  as  not  to  occafion  any  bias,  fo  there 
maybe  the  ftrongeft  bias  without  any  pecuniary  intereft.  In 
all  thefe  cafes,  to  fummon  a  jury,  labouring  under  local  pre- 
judices, is  laying  a  fnare  for  their  confciences :  and,  though 
they  fhould  have  virtue  and  vigour  of  mind  fuflicient  to  keep 
them  upright,  the  parties  will  grow  fufpicious,  and  refort 
under  various  pretences  to  another  mode  of  trial.  The  courts 
of  law  will  therefore  in  tranfitory  a£lions  very  often  change  the 
venuiy  or  county  wherein  the  caufe  is  to  be  tried  ^ :  but  in  had 
[  3^4  ]  a£lions,  though  they  fometimes  do  it  indire^ily  and  by  mutual 
'  confent,  yet  to  afie£l  it  diredtly  and  abfolutely,  the  parties 

s  Stat  13  G90,  m.  c.  63.  b  See  page  »94.     ^ 

•  Stw.  1^7. 

*  ■   ■■         ■  ■  ■■  ■  '  '  ■■  -         '  I    . 

(24.)  A  court  can  compel  the  plaintiff  to  confent  to  have  a  wit* 
nefs  going  abroad  examined  upon  interrogatories,  or  to  have  an 
abfent  witnefs  examined  under  a  commiflion,  by  the  power  the 
judges  have  of  putting  off  the  trial;  but  they  have  no  control  in 
chefe  inilances  over  the  defendant. 

are 
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are  driven^tp  a  court  of  equity  ;  where,  upon  making  but  a 
proper  cafe,  it  is  done  upon  the  ground  of  being  ncceflary  tt 
a  fair,  impartial,  and  fatisfa£tory  bial  ^«  * 

The  locality  of  trial  required  by  the  common  law  feems 
a  confequence  of  the  antient  locality  of  jurifdiflETohl  All  over 
the  world,  anions  tranfitory  follow  the  pcrfon  of  the  de- 
fendant, territorial  fuits  muft  be  difcuflcd  in  the  tcrritoriil 
tribunal.  I  may  fue  a  Frenchman  here  for  a  debt  contraft- 
cd  abroad ;  but  lands  lying  in  France  muft  be  fucd  for  there, 
and  Englifli  lands  muft  be  fued  for  in  the  kingdom  of  Eng- 
land. Formerly  they  were  ufually  demanded  only  in  the 
court-baron  of  the  manor,  where  the  fteward  could  fummon 
no  jurors  but  fuch  as  were  the  tenants  of  the  lord-  When  the 
caufe  was  removed  to  the  hundred  court,  (as  feems  to  have 
been  the  courfe  in  the  Saxon  times  ^)  the  lord  of  the  hundred 
had  a  farther  power,  to  convoke  the  inhabitants  of  different 
vills  to  form  a  jury ;  obferving  probably  always  to  intermix 
among  them  a  ftated  number  of  tenants  of  that  manor  where- 
in the  dtfpute  arofe.  When  afterwards  it  came  to  the  county 
^ourt,  the  great  tribunal  of  Saxon  juftice,  the  fheriffhad  wider 
authority,and  could  impanel  a  jury  from  the  men  of  his  county 
at  large :  but  was  obliged  (as  a  mark  of  the  original  locality 
of  the  caufe)  to  return  a  competent  number  of  hundredors ; 
omitting  the  inferior  diftin£lion,  if  indeed  it  ever  exifted.  And 
when  at  length,  after  the  conqueft,  the  king's  jufticiars  drew 
the  cognizance  of  the  caufe  from  the  county  court,  though 
they  could  have  fummoned  a  jury  from  any  part  of  the  king- 
dom, yet  they  chofe  to  take  the  caufe  as  they  found  it,  with 
all  it's  local  appendages ;  triable  by  a  ftated  number  of  hun- 
dredors, mixed  with  other  freeholders  of  the  county.  The 
reftriftion'  as  to  hundredors  hath  gradually  worn  away,  and 
at  length  entirely  vaniftied  *  j  that  of  counties  ftill  remains, 
for  many  beneficial  purpofes ;  but,  as  the  king's  courts  have  [  385  J 
a  jurifdi£tion  co-extenfive  with  the  kingdom,  there  furely  can 

«  This  annong  a  namber  of  other  in-  miners  of  the  county  of  Derby,  jt,  D, 

ftancesy  was  the  cafe  of  theilTues  di.  176a. 

le^ed  by  the  houfc  of  lords  in  the  caufe  ^LL.  Edto,  Conf.  c,  31..  Wilk*  toj, 

^tureen  the  Duke  of  DcYonihiie  and  the  •  Sec  pag.  360. 

£e  4  be 
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be  no  impropriety  in  fometimes  departing  from  the  general 
rule,  when  the  great  end«  of  juftice  warrant  and  require  an 
exception. 

I  HAVE  ventured  to/nark  thefe  defe£ts»  that  the  juft  pane- 
gyricj  which  I  Jiave  given  on  the  trial  by  jury,  might  appear 
to  be  the  refult  of  fober  refledlion,  and  not  of  enthufiafm  or 
prejudice.  But  fliould  they,  after  all,  continue  unremedied 
and  unfupplied,  dill  (with  all  it's  imperfeftions)  I  truft  that 
this  mode  of  decifion  will  be  found  the  bed  criterion,  for  in- 
vcftigating  the  truth  of  fa£l5,  that  was  ever  cftabliihcd  io 
any  country. 


Ch.  24.  Wrongs,  386 


CHAPTER    THE    TWENTY-FOURTH,    " 

OF    JUDGMENT,    and     it's 

INCIDENT  $• 


N  the  prefent  chapter  we  are  to  conGder  the  tranfa£^ions 
in  a  caufe,  next  immediately  fubfequent  to  arguing  the 
demurrer^  or  trial  of  the  ifTue. 


1 


If  the  iflue  be  an  ifTue  of  fa£l ;  and,  upon  trial  bjr  any  of 
the  methods  mentioned  in  the  two  preceding  chapters,  it  be 
found  for  either  the  plaintiff  or  defendant,  or  fpecially  ;  or 
if  the  plaintiff  makes  default,  or  is  nonfuit ;  or  whatever,  in 
ihort,  is  done  fubfcquent  to  the  joining  of  iffue  and  awarc&ng 
the  trial,  it  is  entered  on  record,  and  is  called  Vipo/lea\  The 
fubftance  of  which  is,  thsxpojleoy  afterwards^  the  faid  plain- 
tiff and  defendant  appeared  by  their  attornies  at  the  place  of 
trial  \  and  a  jury,  being  fworn,  found  fuch  a  vtxAifk  \  oxp 
that  the  plaintiff  after  the  jury  fworn  made  default,  and  did 
not  profecute  his  fuit ;  or,  as  the  cafe  may  happen.  This  is 
added  to  the  roll,  which  is  now  returned  to  the  court  front 
which  it  was  fent ;  and  the  hiflory  of  the  caufe,  from  the 
time  it  was  carried  out,  is  thus  continued  by  the  fofiea* 

Next  follows,  fixthly,  the  judgment  of  the  court  upon 
what  has  previoufly  paffed ;  both  the  matter  of  law  and  mat* 
ter  of  fa£t  being  now  fully  weighed  and  adjufted.   Judgmetit 

«  App€nd.  Wo  n.  §  6. 

maf 
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may  however  for  certain  caufes  hefuj^endedj  or  finally  arrejltd: 
for  it  cannot  be  entered  till  the  next  term  after  trial  had,  and 
that  upon  notice  to  the  other  party.  So  that  if  any  defe£l  of 
judice  happened  at  the  trial,  by  furprize,  inadvertence,  or 
mifcondu£t|  the  party  may  have  relief  in  the  court  above,  by 
obtaining  a  new  trial ;  or  if,  notwithftanding  the  iiTue  of 
iz(k  be  regularly  decidfd,  k  ^pjiears  that;the  complaint  was 
either  not  a£tionabIe  in  itfelf,  or  not  made  with  fufEcient 
precifion  and  accuracy,  the  party  may  fuperfede  it,  by  ar- 
reding  ©r  flaying  the  j.udg5fijeqt. 

1,  Causes  oi  fufpeniing  the  judgment  1)y  granting  a  new 

trial,  are  at  prefent  wholly  extrinfic^  arifing  from  matter  fo* 

reign  to  or  dehors  the  record.     Of  this  fort  are  want  of  notice 

of  trial ;  or  any  flagrant  mifbehaviour  of  the  party  prevailing 

towards  the  jury,  which  may  have  influenced  their  verdid  \ 

or  any  grofs  mifbehaviour  of  the  jury  among  themfelvcs ; 

alfo  if  it  appears  by  the  judge's  report,  certified  to  the  court, 

that  the  jury  have^brought  in  a  verdi£):  without  or  contrary 

to  evldiuice,  fo  that  he  is  rcafqnably  difiatlsiied  therewith  ^} 

or  .'if  they,  have  given  exorbitant  damages '  j  or  if  the  judge 

..l^imfelf  has  mif-direAed  the  jury,  fo  that  they  found  an  un- 

juftifiable  verdi£l  \  for  thefe,  and  other  realons  of  the  like 

.Iciad,  it  is  the  practice  of  the  court  to  award  a  new,  or  fe- 

<  candy  trio/.    But  if  two  juries  agree  in  the  fame  or  a.  fimilar 

verdict  a. third  trial  is  feldom  awarded  "* :  for  the  law  will 

*  not  readily  fuppofe,  that  the  verdi£b  of  any  .one  fubfequent 

jury  can  countervail  the  oaths  of  t]ie  two  preceding  ones  ( i )« 

b  Law  q( Mtfffiuu  3031  4*  '  6  Mod.  ai.    Salk«  649. 

cC#tab.  357. 


(1)  If  the  verdifl  of  the  jury  be  agreeable  to  equity  and  jnftice, 
the  court  will  r^ot  grant  a -new  trial,  though-  there  may  have  been 
an  error  in  the  admiffion  of  evidence  or  in  the  diredion  of  the 
'judge.    4  y.  R.  468.  , 

And  it  will  not  be  granted  merely  becaafe  it  has*  been  difco^ 

'vered  after* the  trials  that  a  witnefs  examined  was  incompetent. 

I  T^^.  717.    But  exccflive  damages  in  all  cafes,  except  in  ao 

adUoa 
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The  exertion  of  thefe  fuperintendcnt  powers  of  the  king's 
courts,  in  fctting  afide  the  verdift  of  a  jury  and  granting  a 
Slew  trial,  on  account  of  mifbehaviour  in  the  jurors,  is  of  a 
date  extremely  anticnt.  There  are  inftances,  in  the  year 
'books  of  the  reigns  of  Edward  111%  Henry  IV  ^  arid  Henry 
VII »,  of  judgments  being  ftayed  (even  after  a  trial  at  bar)  and 
newv^mWs  awarded,  becaufe  the  jury  had  eat' and  drank  with-  C  3"  3 
putconfentof  the  judge,  andbecaufethe  plaintiiFhad  privately 
given  a  paper  to  a  juryman  before  he  was  fworn.  And  upon 
thefe  the  chief  juftice,  Glynn,  in  1655,  grounded  the  firft 
precedent  that  is  reported  in  our  books  ^  for  granting  a  new 
jrial  upon  account  of  excejftve  damages  given  by  the  jury ; 
apprehending  with  reafon,  that  notorious  partiality  in  the 
jurors  was  a  principal  fpecies  of  mifbehaviour.  A  few  years 
before,  a  pradice  took  rife  in  the  common  pleas  *,  of  grant- 
ing new  trials  upon  the  mere  certificate  of  thc^  judge,  (ua- 

«  14  Edw,  JIf,  24.  Bro.  Mr,  r.  v«r-  K  14  Hen,  VIU  I  Bro.  Ahr,  t.  W" 

iU€.  1 7*  dUe  1 8. 

f  II  Men,  IV.  18.    Bro.  Ahr,  t.  rir-  k  Styl.  466. 

*f«^.  75.  i/^iV,  138. 


9AI0D  for  adultery,  are  a  fufficient  ground  to  grant  a  new  trial. 
5  T,Rm  257.  . 

The  court  will  grant  any  number  of  new  trials  in  the  fame 
^ftion,  if  the  jury  find  verdids  contrary  to  the  eftabliflied  law. 

A  new  trial  may  be  granted  on  account  of  the  mifcondudl  of  the 
jury,  as  if  they  have  referred  to  chance  to  determine  the  party  for 
whom  the  verdidi  was  given,  fiut  the  courts  will  not  hear  any 
affidavit  of  fuch  condu6l  from  the  jury  themselves,  i  7*.  R.  if. 
Jt  is  generally  fatd,  that  there  capnotbe  anew  trial  in  penal  adlions 
and  criminal  profecutions,  when  there  is  a  verdift  for  the  defendant* 
The  principle  of  this  being  the  great  favour  which  the  law 
fliews  to  the  liberty  of  the  fubjedl.  But  the  rule  does  not  extend 
to  informadons  in  the  nature  ef  quo  'warranto ;  as  the  objeft  of 
thefe  is  now  in  general  to  try  a  right  and  not  to  punifti  an  offence. 
zTl  R.  4S4.  Nor  does  it  extend  to  an  adlion  upon  a  penal 
ilatute,  in  which  a  verdidt  is  given  for  the  defendant  in  confeqnence 
of  the  mifdire^on  of  the  judge.    4  7*.  J^.  753. 

fortified 
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fortified  hj  my  report  of  the  evidence)  that  the  verdiQ  had 
pafTed  againft  his  opinion  ;  though  chief  juftice  Rolle  (who 
allowed  of  new  trials  in  cafe  of  mifbehaviour,  furpri^e,  or 
fraud,  or  if  the  verdi£l  was  notorioufly  contrary  to  evidence^) 
refufed  to  adopt  that  praSice  in  the  court  of  king's-bencb. 
And  at  that  time  it  was  clearly  held  for  law  *,  that  whaterer 
matter  was  of  force  to  avoid  a  verdid:,  ought  to  be  returned 
upon  ihcp2/leaf  and  not  merely  furmifed  by  the  court;  Icil 
poflerity  Ihould  wonder  why  a  new  venire  was  awarded,  with* 
oat  any  fufficie^t  reafon  appearing  upon  the  recqrd.  But 
very  early  in  the  reign  of  Charles  the  fecond  new  trials  wcic 
granted  upon  affidavits  "  j  and  the  former  ftriftncfs  of  the 
courts  of  law,  in  refpcft  of  new  trials,  having  driven  many 
parties  into  courts  of  equity  to  be  relieved  from  opprcflive 
verdidls,  they  are  now  more  liberal  in  granting  them:  the 
xnaxim  at  prefcut  adopted  being  this,  that  (in  all  cafes  of 
moment)  where  juflicc  is  not  done  upon  one  trial,  the  itit 
jurcd  party  is  entitled  to  another  «S 

Formerly  the  principal  remedy,  for  reverfal  of  a  vcrdift 
unduly  given,  was  by  writ  of  attaint ;  of  which  we  ihall  fpeak 
in  the  next  chapter,' and  which  is  at  lead  as  old  as  the  in* 
ftitution  of  the  grand  aflifc  by  Henry  II  %  in  lieu  of  the  Nor- 
mtn  trial  by  battel.  Such  a  fanftion  was  probably  thought 
r  ^80  1  iicceffary,  when,  inftead  of  appealing  to  providence  for  the 
decifion  of  a  dubious  right,  it  was  referred  to  the  oath  of 
fallible  or  perhaps  corrupted  men.  Our  anceftors  faw,  that 
a  jury  might  give  an  erroneous  veydift ;  and,  if  they  did, 
that  it  ought  not  finally  to  cpnclvde  the  queftion  in  the  firft 
inftance  :  but  the  remedy,  which  they  provided,  Ihews  the 
ignorance  and  ferocity  of  the  times,  and  the  fimplicity  of  the 
points  then  ufually  litigated  in  the  courts  of  juftice,  They 
fuppofed  that,  the  la\v  being  told  to  the  jury  by  the  judgc> 
the  proof  of  fa£^  mud  be  always  fo  clear,  that,  if  they  fou^d 

k  I  Sid.  135.   Styl./rjff.  l^tg,  310,  »  r  Sid.  %li:     *  l^*  '40* 
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a  wrong  verdi£l,  they  mud  be  wilfully  and  corruptly  per- 
jured.  Whereas  a  juror  may  find  a  juft  verdidl  from  un- 
righteous motives,  which  can  only  be  known  to  the  great 
iearcher  of  hearts  :  and  he  may,  on  thecontrary,  find  a  ver- 
AiGt  very  manifeftly  wrong,  without  any  bad  motive  at  all ; 
from  inexperience  in  bufinefs,  incapacity,  mifapprchenfion^ 
inattention  to  circumftances,  and  a  thoufand  other  innocent 
caufes.  But  fuch  a  remedy  as  this  laid  the  injured  party  un* 
der  an  infuperable  hardfhip,  by  making  a  convi£Uon  of  the 
jurors  for  perjury  the  condition  of  his  redrefs. 

The  judges  faw  this ;  and  therefore  very  early,  even  upon 
writs  of  aflife,  they  devifed  a  great  variety  of  diftinflions ; 
by  which  an  attaint  might  be  avoided,  and  the  verdifl  fct  to 
rights  in  a  more  temperate  and  difpaflionate  method  p.  Thus 
if  exceilive  damages  were  given,  they  were  moderated  by  the 
difcretion  of  the  judices  ^.  And  if,  either  in  that,  or  in  any 
other  inftance,  juftice  was  not  completely  done,  through  the 
error  of  either  the  judge  or  the  recognitors,  it  was  remedied 
by  certificate  of  ajfife^  which  was  neither  more  nor  lefs  than  a 
fecond  trial  of  the  fame  caufe  by  the  fame  jury  ^  And,  in 
mixed  or  perfonal  actions,  as  trefpafs  and  the  like,  .(wherein 
no  attaint  originally  lay)  if  the  jury  gave  a  wrong  verdi£k, 
the  judges  did  not  think  themfelves  warranted  thereby  to 
pronounce  an  iniquitous  judgment ;  but  amended  it,  if  pof- 
fible,  by  fubfequent  inquiries  of  their  own  \  and,  if  that 
could  not  be,  ihey  referred  it  to  another  examination '.  [  y^  ] 
When  afterwards  attaints,  by  Several  ftatutes,  were  more 
univcrfally  extended,  the  judges  frequently,  even  for  the  mif- 
behaviom  of  jurymen,  inftead  of  profecuting  the  writ  of  at- 
taint, awarded  a  fecond  trial :  and  fubfequent  refolutions^ 
for  more  than  a  century  paft,  have  fo  amplified  the  benefit  of 
this  remedy,  that  the  attaint  is  now  as  obfolete  as  the  trial  by 

P  Bma.  /.  4.  fr.  5.  c.  4*  tiavtriMt^filfemfeeiuntpmnttititttiontm  } 

H  Uid.  tr.  I.  (.  19.  §  S.  r/  iieofefui  non  decent  nrum  Jiffum,  ftd 
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battel  which  it  fucceeded  :  and  we  (hall  probably  fee  the  re* 
Tival  of  the  one  as  foon  as  the  revival  of  the  other.  And 
here  I  cannot  but  again  admire '  the  wifdom  of  fufiering 
time  to  bring  to  perfe£iion  new  remedies,  more  eafj  and  be- 
neficial to  the  fubje£i ;  which,  by  degrees,  from  the  expC-» 
tience  and  approbation  of  the  people,  fuperfede  the  nece£« 
£ty  or  defire  of  ufing  or  continuing  the  old. 

Tf  every  verdi£l  was  final  in  the  firfl  inftanee,  it  would 
tend  to  deftroy  this  valuable  method  of  trial,  and  would  drive 
away  all  caufes  of  confequence  to  be  decided  according  to 
the  forms  of  the  imperial  law,  upon  depofitions  in  writ* 
ing ;  which  might  be  reviewed  in  a  courfe  of  appeal.  Caufes 
of  great  importance,  titles  to  land,  and  large  queftions  of 
commercial  property,  come  often  to  be  tried  by  a  jury,  merely 
upon  the  general  iflue :  where  the  fzfks  are  complicated  and 
intricate,  the  evidence  of  great  length  and  variety,  and  fome- 
times  contradicting  each  other ;  and  where  the  nature  of  the 
difpute  very  frequently  introduces  nice  queftions  and  fubtil- 
ties  of  law.  Either  party  may  be  furprized  by  a  piece  of 
evidence,  which  (had  he  known  of  it's  produ£lion}  he  could 
have  explained  or  anfwered  ;  or  may  be  puzzled  by  a  legal 
doubt,  which  a  little  recolleAion  woidd  have  folved.  In  the 
hurryofa  trial  the  ableft  judge  may  midake  the  law,  and  mil- 
dire£l  the  jury:  he  may  not  be  able  fo  to  ftate  and  range  the 
evidence  as  to  lay  it  clearly  before  them,  nor  to  take  oflF  the 
artful  impreflions  which  have  been  made  on  their  minds  by 
learned  and  experienced  advocates.  The  jury  are  to  give  thdr 
[  39^  3  ^P^^^^^  inflanter  i  that  is,  before  they  feparate,  eat,  or  drink. 
And  under  thefe  circumftances  the  moft  intelligent  and  beft 
intentioned  men  may  bring  in  a  verdid,  which  they  cheoH 
felves  upon  cool. deliberation  would  wifh  to  rererfe,    • 

Next  to  doing  right,  the  great  objeA  in  the  adminiftra- 
tion  of  public  juftice  fbould  be  to  give  public  fattsfa£kion.  If 
tbe.verdiA  be  liable  to  many  obje£lions  aind  doubts  in  the 

t  See  pag.  i6S. 
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opinion  of  his  counfel,  or  even  in  the  opinion  ot  by-ftanders^ 
no  party  would  go  away  fatisiied  unlefs  he  had  a  profpe£t  of 
reviewing  it.  Such  doubts  would  with  him  be  decifive  :  he 
would  arraign  the  determination  as  manifedly  unjuft;  and 
abhor  a  tribunal  which  he  imagined  had  done  him  an  injury 
without  a  poflibility  of  tedrefs. 

Granting  a  new  trial,  under  proper  regulations,  cures 
^11  thefe  inconveniences,  and  at  the  fame  time  preferves  entire 
and  renders  perfe£t  that  mod  excellent  method  of  decifion, 
which  is  the  glory  of  the  Englilh  law.  A  new  trial  is  a  re-  • 
hearing  of  the  caufe  before  another  jury ;  but  with  as  little 
prejudiceto  either  party,  as  if  it  had  never  been  heard  before* 
No  advantage  is  taken  of  the  former  verdi£t  on  the  one  (ide^ 
or  the  rule  of  court  for  awarding  fuch  fecond  trial  on  the 
other :  and  the  fubfequent  verdidl,  though  contrary  to  the 
(irft,  imports  no  title  of  blame  upon  the  former  jury; 
who,  had  they  poffefTed  the  fame  lights  and  advantages; 
would  probably  have  altered  their  own  opinion.  The  parties 
come  better  informed,  the  counfel  better  prepared,  the  law  is 
more  fully  underftood,  the  judge  is  more  matter  of  the  fub-  v 
je£t ;  and  nothing  is  noW  tried  but  the  real  merits  of  the  cafe. 

A  SUFFICIENT  ground  muft  however  be  laid  before  the. 
court,  to  fatisfy  them  that  it  is  neceilary  to  juftice  that  the 
caufe  (hould  be  farther  confidered.  If  the  matter  be  fuch^ 
as  did  not  or  could  not  appear  to  the  judge  who  prefided  at 
fijfipriusj  it  is  difclofcd  to  the  court  by  affidavit :  if  it  arifes 
Irom  what  pafled  at  the  trial,  it  is  takeii  from  the  judge's 
information ;  who  ufually  makes  a  fpecial  and  minute  report 
of  the  eviilence.  Counfel  are  heard  on  both  fides  to  impeach 
or  eRablifli  the  verdifi,  and  the  court  give  their  reafons  at  [  392  J 
large  why  a  new  examination  ought  or  ought  not  to  be  al- 
lowed. The  true  import  of  the  evidence  is  duly  weighed, 
falfe  colours  are  taken  off,  and  all  points  of  law  which  arofe 
at  the  trial  are  upon  full  deliberation  clearly  explained  and 
fettled. 

No& 
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Nor  do  the  courts  lend  too  eafy  an  ear  to  every  application 
for  a  review  of  the  former  verdift.  They  muft  be  fatlsfiect, 
that  there  are  ilrong  probable  grounds  to  fuppofe  that  the 
merits  have  not  been  fairly  and  fully  difcuffed,  and  that  the 
decifioB  is  not  agreeable  to  thejuftice  and  truth  of  the  cafe. 
A  new  trial  is  not  granted^  where  the  value  is  too  inconfidcr- 
able  to  merit  a  fecond  examination.  It  is  not  granted  upon 
nice  and  formal  obje£i:ions»  which  do  not  go  to  the  real  me- 
rits. It  is  not  granted  in  cafes  of  ftri£t  right  OTfutnmumjusy 
where  the  rigorous  exaflion  of  extreme  legal  juftice  is  hardly 
reconcileable  to  confcience.  Nor  is  it  granted  where  the  fcales 
of  evidence  hang  nearly  equal :  that^  which  leans  againft  the 
former  verdi£l,  ought  always  very  ftrongly  to  preponderate* 

In  granting  fuch  farther  trial  (which  is  matter  of  found 
difcretion)  the  court  has  alfo  an  opportunity,  which  it  fel- 
dom  fails  to  improve,  of  fupplying  thofe  defe£ls  in  this  mode 
of  trial  which  were  dated  In  the  preceding  chapter ;  by  laying 
the  party  applying  under  all  fuch  equitable  terms,  as  his  an- 
tagonifl:  (hall  defirc  and  mutually  offer  to  comply  with :  fuch 
as  the  difcoVery  of  fome  fadts  upon  oath ;  the  admiflion  of 
others,  not  intended  to  be  litigated  \  the  produ£lion  of  deeds, 
books,  and  papers ;  the  examination  of  witnefles,  infirm  or 
going  beyond  fea  \  and  the  like.  And  the  delay  andexpenfe 
of  this  proceeding  are  fo  fmall  and  trifling,  that  it  feldom  can 
be  moved  for  to  gain  time  or  to  gratify  humour.  The  motion 
muft  be  made  within  the  firft  four  days  of  the  next  fucceeding 
term,  within  which  term  it  is  ufually  heard  and  decided. 
And  it  is  worthy  obfervation,  how  infinitely  fuperior  to  all 
others  the  trial  by  jury  approves  itfelf,  even  in  the  very  mode 
of  it's  revifion.  In  every  other  country  of  Europe,  and  in 
thofe  of  our  own  tribunals  which  conform  themfelves  to  the 
E  393  3  procefsof  the  civil  law,  the  parties  arc  at  liberty,  whenever 
they  pleafe,  to  appeal  from  day  to  day  and  from  court  to 
.court  upon  queftions  merely  of  fa£t ;  which  is  a  perpetual 
foUrce  of  obftinate  chicane,  delay,  and  expenfive  litigation  °. 

V  Not  many  years  ago  aji  appeal  wat      court  of  fefTion  in  ScotIand>  !a  a  caeie 
Brought  to  the  houfe  of  lords  from  the      between  Napier  and  Macfariaoc.     It 
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With  us  no  new  trial  is  allowed,  unlej^  thete  be  a  rtlanifeft 
miftake,  and  the  fubjedl  matter  be  worthj  of  interpofitioii* 
The  party  who  thinks  himfclf  aggriered,  may  ftill,  if  h^  -  " 
pleafes,  have  recourfe  to  his  writ  of  attaint  after  judgment ; 
in  the  courfe  of  the  trial  he  may  demur  to  the  etidence,  or 
tender  a  bill  of  exceptions*  And,  if  the  firft  is  totally  laid 
afide,  and  the  other  two  very  feldom  put  in  pradice,  it  is 
becaufe  long  experience  has  (hewn,  that  a  motion  for  a  fe- 
cond  trial  is  the  fliorteft,  chcapeft,  and  moft  cffeflual  cure 
for  all  imperfet):ions  in  the  verdift:  whether  they  arlfe  from 
the  miftakes  of  the  parties  themfelves,  of  their  counfel  or 
attomies,  or  even  of  the  judge  or  jury. 

X.  A&RESTS  of  judgment  arife  from  inirinftc  caufes,  apb 
pearing  upon  the  face  of  the  record.  Of  this  kind  are,  firft, 
where  the  declaration  varies  totally  from  the  original  writ;  as 
where  the  writ  is  in  debt  or  detinue,  and  the  plaintifFdeclares 
in  an  aAion  on  the  cafe  for  an  ajfumpjit :  for,  the  originaf 
writ  out  of  chancery  being  the  foundation  and  warrant  of  the 
whole  proceedings  in  the  common  pleas,  if  the  declaration 
does  not  purfue  the  nature  of  the  writ,  the  court's  authority^ 
totally  fails.  Alfo,  fecondly,  where  the  verdifl:  materially 
4ifiers  from  the  pleadings  and  iflue  thereOn ;  as  if,  in  an 
a£lion  for  words,  it  is  laid  in  the  declaration  that  the  defend- 
ant faid,  *^  the  pl^ntifT//  a  bankrupt  $"  and  the  verdi£t  finds 
fpecially  that  he  faid,  <<  the  plaintiff  iviJ/te  a  bankrupt/'  Or, 
thirdly,  if  the  cafe  laid  in  the  declaration  is  not  fufficient  in 
point  of  law  to  found  an  aAion  upon.  And  this  is  an  inva^^ 
riable  rule  with  regard  to  arrefts  of  judgment  upon  matter  of  £  394  ] 
law,  <*  that  whatever  is  alleged  in  arreft  of  judgment  muft  be 
^*  fuch  matter,  as  would  upon  demurrer  have  been  fufficient 
^  to  overturn  the  a£lion  or  plea/'  As  if,  on  an  a£tion  for 
flander  in  calling  the  plaintiff  a  Jew,  the  defendant  denies 

was  infticu^ed  in  March  1745;  *°^»  propertyinanox,  adjud^  Cobtof  chi 

(afkrmanyinccfkxiKory  orders  and  fen-  value  o(  three  gnincas.     No  p'que  or 

ttaccs  belov,  appealed  from  an4  reheard  fpirlt  could  have  made  fuch  a  caufc,  in 

as  ^r  as  the  courfe  of  proceedings  would  the  court  of  king's  btoch  or  commjn 

admit)  was  finally  determined  in  Aptil  pleai,  have  lailed  a  tenth  of  tl)e  time,  or 

J  749  :  the  queftioif  being  00I7  on  the  have  coft  a  twenlieU)  part  pf>he  expense. 
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•    the  wordsi  and  iflue  b  joined  thereon ;  now,  if  a  verdid  be 
found  for  the  plaintiff,  tl^at  the  words  were  adiualiy  fpokcn, 
whereby  the  fa£t:  is  eftablifhed,  ftill  the  defendant  may  move 
in  arreft  of  judgment,  that  to  call  a  man  a  Jew  is  not  a£iion- 
able :  and,  if  the  court  be  of  that  opinion,  the  judgment 
ihall  be  arrefted,  and  never  entered  for  the  plaintiff.  But  the 
rule  will  not  hold  e  converfo^  "  that  every  thing  that  maybe 
<<  alleged  as  caufe  of  demurrer  will  be  good  in  arreft  of  judg- 
^<  ment  :^  for  if  a  declaration  or  plea  omits  to  ftate  fome  par- 
ticular circumftance,  without  proving  of  which,  at  the  trial, 
it  is  impoiTible  to  fupport  the  a Aion  or  defence,  this  omifliou 
(hall  be  aided  by  a  verdift.  As  if,  in  an  a£lion  of  trefpafs,  the 
declaration  doth  not  allege  that  the  trefpafs  was  committed 
on  any  certain  day  ";  or  if  the  defendant  juftifies,  by  prefcrib- 
'  ing  for  a  right  of  common  for  his  cattle,  and  does  not  plead 
that  his  cattle  were  levant  and  couchant  on  the  land  *  ;  though 
either  of  thcfe  defefts  might  be  good  caufe  to  demur  to  the 
declaration  or  plea,  yet  if  the  adverfe  party  omits  to  take  ad- 
vantage of  fuch  omilTion  in  due  time,  but  takes  iffue,  and 
has  a  verdi£l  againft  him,  thefe  exceptions  cannot  after  ver- 
dict be  moved  in  arreft  of  judgment.     For  the  verdift  afccr- 
tains  thofe  fa£ks,  which  before  from  the  inaccuracy  of  the 
pleadings  might  be  dubious ;  fince  the  law  will  not  fuppofci 
that  a  jury  under  the  infpedlion  of  a  judge  would  find  a  ver- 
di£l  for  the  plaintiff  or  defendant,  unlefs  he  had  proved  thofe 
circumftances,  without  which  his  general  allegation  is  defec- 
tive ^     Exceptions  therefore,  that  are  moved  in  arreft  of 
judgment,  mull  be  much  more  material  and  glaring  than 
fuch  as  will  maintain  a  demurrer :  or,  in  other  words,^  many 
inaccuracies  and  omilQons,  which  would  be  fatal,  if  early 
obferved,  are  cured  by  a  fubfequent  verdi£l ;  and  nqt  fufFered, 
in  the  laft  ftage  of  a  caufe,  to  unravel  the  whole  proceedings. 
r  ^g^  1  But  if  the  thing  omitted  be  eflential  to  the  a£bion  or  de- 
fence, as  if  the  plaintiff  does  not  merely  ftate  his  title  in  a 
defe£tive  manner,  but  fets  forth  a  title  that  is  totally  defec- 
tive in  ftfelf  *,  or  if  to  an  adtion  of  debt  the  defendant  pleads 

^  Catth.  389.    '  r  1  Mod.  «9i, 
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fut  guilty  inftead  of  nil  debet  %  thefe  cannot  be  cured  by  a 
verdiA  for  the  plaintiff  in  the  firft  cafe,  or  for  the  defend- 
ant  in  the  fecond. 

If,  by  the  mifcondufl  or  inadvert^ce  of  the  pleaders,  .the 
UTue  be  joined  on  a  fa£l  tcnally  immaterial,  or  infufficient  to 
determine  the  right,  fo  that  the  court  upon  the  finding  can- 
not know  for  whom  judgment  ought  to  be  given  \  as  if,  in  an 
a£tion  on  the  cafe  in  ajfum^tt  againft  an  executor,  he  ple«ds 
that  he  himfelf  (inftead  of  the  teftator)  made  no  fuch  pro- 
mife  ^ :  or  if,  in  an  action  of  debt  on  bond  conditioned  to  pay 
money  on  or  before  a  certain  day,  the  defendant  pleads  pay* 
ment  ^/itheday  ^;  (which  iflue,  if  found  for  the  plaintiff, would 
be  inconcluiive,  as  the  money  might  have  been  paid  before)  in 
thefe  cafes  the  court  will  after  verdi£t  award  a  repleader^  quod 
partes  replacitent :  unlefs  it  appears  from  the  whole  record 
that  nothing  material  can  poffibly  be  pleaded  in  any  ihape 
whatfoever,  and  then  a  repleader  would  be  fruitlefs  \  And, 
whenever  a  repleader  is  granted,,  the  pleadings  muft  begin  de 
novo  at  that  ftage  of  them,  whether  it  be  the  plea,  rcplica« 
tion,  or  rejoinder,  isfc.  wherein  there  appears  to  have  been 
the  firft  defe£l,  or  deviation  from  the  regular  courfe  *. 

'  If  judgment  is  not  by  fome  of  thefe  means  arrefted  within 
the  firft  four  days  of  the  next  term  after  the  trial,  it  is  then  to 
be  entered  on  the  roll  or  record  (a).  Judgments  are  the  fen- 
tence  of  the  law,  pronounced  by  the  court  upon  the  matter 

>  Cro«  Eiis.  778.  d  4  Bur.  301,  301. 

b  %  Ventr.  196,  •  Raym.  458.     Salk.  579. 

c  Stra.  994* 


(a)  A  motion  in  arreft  of  judgment  may  be  made  at  any  time 
before  judgment  is  adually  entered  up.  Doug,  746.  Where 
judgment  is  arrefted  each  party  pays  his  own  cods.  Ccwp,  407. 

If  a  verdidt  is  taken  generally  with  entire  damages,  judgment 
may  be  arrefted  if  any  one  count  in  the  declarauon  is  bad  ;  but 
if  there  is  a  general  verdift  of  giiilty  upon  an  indidment  confifting 
of  feveral  counts,  and  any  one  count  is  good*  that  is  held  to  be 
fufficient.     Doug,  730. 

Viz  contained 
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contained  in  the  record ;  and  are  of  four  (brta»  Firft,  whers 
the  fa£ks  are  confeiTed  by  the  parties^  and  die  law  determinid 
by  the  court ;  as  in  cafe  of  judgment  upon  dimurnr  i  (ccond* 
ly,  where  the  law  is  admitted  by  the  parties^  and  the  fa£b 
diij)uted  i  as  in  cafe  of  judgment  on  a  verdiH :  thirdly,  where 
£  396  ]  both  the  fa£l  and  the  law  arifing  thereon  are  admitted  by  die 
defendant ;  which  is  the  cafe  of  judgments  by  cmfeffion  or 
default :  or,  laftly,  where  the  plaintiff  is  convinced  that  ehher 
fa£^  or  law,  or  both,  are  infufficient  to  fupport  hb  adion^ 
and  therefore  abandons  or  withdraws  hisprofecution  %  which 
h  the  cafe  in  judgments  upon  a  nonfuit  or  rttraxit 

The  judgment,  though  pronounced  or  awarded  by  At 
judges,  is  not  their  determination  or  fentence^  but  the  d^ 
termination  and  fentence  of  the  law.  It  is  the  conclufioo 
that  naturally  and  regularly  follows  from  the  premifes  of  law 
and  fa£l,  which  ftand  thus :  againft  him,  who  hath  rode 
«yver  my  com,  I  may  recover  damages  by  law ;  but  A  bath 
"  rode  over  my  com ;  therefore  I  (hall  recover  damages  againft 
A.  If  the  major  propofition  be  denied,  this  is  a  demurrer  in 
law :  if  the  minor,  it  is  then  an  iffue  of  faA :  but  if  botb 
be  confefTed  (or  detormined)  to  be  right,  the  conclufion  ot 
judgment  of  the  court  cannot  but  follow*  Wliich  judgment 
or  conclufion  depends  not  therefore  on  tlie  arbitrary  caprice 
of  the  judge,  but  on  the  fettled  and  invariable  principles  of 
juftice.  The  judgment',  in  (hort,  is'ithc  remedy  prcfcribed 
by  law  for  the  redrefs  of  injuries ;  and  the  fuit  or  adion  i^ 
the  vehicle  or  means  of  adminiftering  it.  What  that  remedy 
may  be,  is  indeed  the  refult  of  deliberation  and  ftudy  to  point 
out,  and  tlierefore  the  ftile  of  the  judgment  is,  not  that  it  is 
decreed  or  refolved  by  the  court,  for  then  the  judgment 
might  appear  to  be  their  own;  but,  "Jt  is  confidered,"  ath 
J^deratum  efl  per  curiam,  that  the  plaintiff  do  recover  his  da- 
mages, his  debt,  his  poffeffion^  and  the  like :  which  impliei 
that  the  judgment  is  none  of  their  own ;  but  the  z£t  of  law^ 
pronounced  and  declared  by  the  courti  after  due  deliberation 
tndij^uixj* 

Ai]^ 
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All  thefe  fpccies  of  judgments  are  either  interlocutory  ox 
JinaL  Interlocutory  judgments  are  (uch  as  are  given  in  the 
middle  ti  a  caufe»  upon  fome  plea,  proceeding,  or  default^ 
M'hich  is  only  intermediate,  and  does  not  finally  determine  ot 
complete  the  fuit.  Of  this  nature  are  all  judgi^ents  for  tht 
plaintiff  upon  pleas  in  abatement  of  the  fuit  or  adion :  in 
^hich  it  is  confidered  by  the  court,  that  Ae  defendant  dd  [  397  1 
anfwer  over,  refpondeat  oujteri  that  is,  put  in  a  more  fub« 
fiantiul  plea  ^.  It  is  eafy  to  obferve,  that  the  judgment  here 
given  is  not  final,  but  merely  interlocutory ;  for  there  are 
afterwards  farther  proceedings  to  be  had,  when  the  defend* 
ant  hath  put  in  a  better  anfwer. 

But  the  interlocutory  judgments,  mod  ufually  ()poken  of^ 
are  thofe  incomplete  judgments,  whereby  the  right  of  the 
plaintiff  is  indeed  eftablifhed,  but  the  quantum  of  damages 
fuftained  by  him  is  not  afcertained :  which  is  a  matter  that 
cannot  be  done  without  the  intervention  of  a  jury.     As  by 
the  old  Gothic  conflitution  the  caufe  was  not  completely 
finiflied,  till  the  nembda  or  jurors  were  called  in  <<  ad  execution 
*<  nem  dccretorum  judicii^  ad  aeftimationem  pretii^  damni^  lucri^ 
«  faV*/'  This  can  only  happen  where  the  plamtifF  recovers  \ 
lor,  when  judgment  is  given  for  tlie  defendant,  it  is  alwaya 
complete  as  well  as  final.     And  this  happens,  in  the  firft 
place,  where  the  defendant  fofFers  judgment  to  go  againft 
him  by  default,  or  nihil  dicit :  as  if  he  puts  in  no  plea  at  all 
to  the  plaintifPs  declaration  :  by  confeflion  or  cognovit  a£fio^   ' 
nenty  where  he  acknowleges  the  plaintifPs  demand  to  be  juft : 
or  by  nonfum  informatusy  when  the  defendant's  attorney  de- 
clares he  has  no  inftru£lions  to  fay  any  thing  in  anfwer  to  the 
plaintiff,  or  in  defence  of  his  client :  which  is  a  fpecies  of 
judgment  by  default*    If  thefe,  or  any  of  them,  happen  in 
a&ions  where  the  fpecific  thing  fued  for  is  recovered,  as  if| 
a£^ions  of  debt  for  a  fum  certain,  the  judgment  is  abfolutdy: 
complete.  And  therefore  it  isveryufual,  in  order  to  ftrengthen 
a  creditor's  fecurity,  for  the  debtor  to  execute  a  warrant  of 

i  %  Siucd.  30.  t  Stiernboojcy  4'jurt  Co(h,  Z-i.  r.  4. 

^  f  3  i^omcy 
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attorney  to  fome  attorney  named  by  the  creditor,  empowering 
him  to  confefs  a  judgment  by  either  of  the  ways  juft  now  men- 
tioned {hy  nibil  dicitf  cognovit  affioneWf  or  nonfum  informatus) 
in  an  adion  of  debt  to  be  brought  by  the  creditor  againft  the 
debtor  for  the  fpecific  fum  due :  which  judgment,  when  con- 
feflcd,  is  abfolutely  complete  and  binding  (3);  provided  the 
fame  (as  is  aUb  required  in  all  other  judgments)  be  regularly 
docqutttedy  that  is,  abftra£ied  and  entered  in  a  book,  accord* 
C  398  ]  ing  to  the  diredions  of  ftatute  4  &  5  W.  &  M.  c.  ao.  But, 
where  damages  are  to  be  recovered,  a  jury  mud  be  called  in 
to  aflefs  them ;  unlefs  the  defendant,  to  fave  charges,  will 
confefs  the  whole  damages  laid  in  the  declaration  :  ptherwife 
the  entry  of  the  judgment  is,  **  that  the  plaintiff  ought  to  re- 
<<  cover  his  damages,  (indeiinite]y)«but  becaufe  the  court 
^<  know  not  what  damages  the^faid  plaintiff  hath  fudaincd. 


(3)  The  perfoti  to  whom  this  warrant  of  attorney  is  giveoj  has 
all  the  benefit  of  a  judgment  and  execution  againfl  the  debtor's 
perfon  and  property,  without  being  delayed  by  any  intermediate 
procefsy  as  in  the  cafe  of  a  regular  fuit.  It  is  frequently  given  by 
a  perfon  arrefted  upon  condition  of  his  difcharge,  and  that  longer 
time  fhall  be  allowed  him  for  the  payment  of  the  debt,  or  that 
Ibme  other  indulgence  (hall  be  fhewn  him.  But  to  prevent  per- 
fons  in  this  fitttation  from  being  impoied  upon,  no  warrant  of  at* 
tomey  to  confefs  a  judgment,  given  by  a  perfon  arrefted  upon 
mefne  procefs^  (hall  be  of  any  force*  unlefs  (bme  attorney  be 
prefent  on  behalf  of  the  perfon  in  cuilody,  who  fhall  explain  the 
nature  of  the  warrant,  and  fubfcribe  his  name  as  a  witnefs  to  it, 
I  Crcmfm  Frac,  316, 

If  a  warrant  of  attorney  to  confefs  a  judgment  is  given  uncon* 
ditlonally,  or  without  delay  of  execution,  judgment  may  be  (igned 
and  execution  may  be  taken  out  upon  the  fame  day  it  is  given ; 
and  thus  a  debtor  may  give  one  creditor  a  preference  to  another, 
who  has  obtained  judgment  after  a  long  litigation.     5  T.  R,  2%y 

»But  if  judgment  is  not  entered  within  a  year,  the  plaintiff  mud 
move  the  d)urt  for  leave  to  enter  up  judgment  upon  an  afHdavir, 
itating,  that  the  warrant  has  been  dtfly  executed,  that  the  debt  is 
cnfatisfied^  and  that  the  party  was  living  a  fliort  lime  before. 
B  Cfomf,  Prac,  3 1 6. 

\  "  therefore 
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*'  therefore  the  (herifF  is  commanded,  that  lay  the  oaths  of 
*'  twelve  hotieft  and  lawful  men  he  inquire  into  the  faid  da-* 
<^  magesj  and  retusn  fuch  inquifition  into  court."  This  pro- 
cefs  is  called  a  tjurit  of  inquiry:  in  the  execution  of  which  the 
(lierifFfits  as  judge,  and  tries  by  a  jury,  fubjed  to  nearly  the 
fame  law  and  conditions  as  the  trial  by  jury  at  nifi  prius,  what 
damages  the  pIainti£F  hath  really  fuftained  \  and  when  their 
verdi£t  is  given,  which  muft  aflcfsyo/w^  damages,  the  flierifF 
returns  the  inquifition,  which  is  entered  upon  the  roll  in 
manner  of  zpojlea;  and  thereupon  it  is  confidered,  that  the 
plaintiff  do  recover  the  exa£l  fum  of  the  damages  fo  ailciTed, 
In  like  manner,  when  a  demurrer  is  determined  for  the  plaintiff 
upon  an  a£tion  wherein  damages  are  recovered,  the  judgment 
is  alfo  incomplete,  without  the  aid  of  a  writ  of  iuquiry  (4  j. 

Final  judgments  are  fuch  as  at  once  put  an  end  to  the 
a£fcion,  by  declaring  that  the  plaintiff  has  either  entitled 
himfelf,  or  has  not,  to  recover  the  remedy  he  fues  for.     In 


(4)  It  has  been  faid^  by  C.  J.  Wilmot,  that  **  this  is  an  in* 
quell  of  office  to  Inform  the  confcience  of  the  court,  \vho«if  they 
*•  plcafe,  may  themfelves  affefs  the  damages."  3  JVilf,  62. 
Hence  a  pradlice  is  now  ellablithed  in  the  courts  of  king's  bench 
and  common  pleas,  in  anions  where  judgment  is  recovered  by  de^ 
fault  upon  a  bill  of  exchange  or  a  promiiTory  note,  to  refer  it  to  the 
mailer  ox  prothonotary  to  afcertain  what  is  due  for  principal, 
interell,  and  cofls,  whofe  report  fuperfedes  the  neceflity  of  a  writ 
of  inquiry.  4  T'.  iS.  275.  //.  ^/.  541 .  In  cafes  of  difficulty  and 
importance,  the  court  will  give  leave  to  have  the  writ  of  inquiry 
executed  before  a  Judge  at  fittings  or  niji  prius ;  and  then  the 
judge  a£ls  only  as  an  ailillant  to  the  (heriff.  The  number  of  the 
jurors  fworn  upon  this  inqueil  need  not  be  confined  to  twelve;  for 
when  a  writ  of  inquiry  was  executed  at  the  bar  of  the  court  of  king's 
bench,  in  an  aflion  oi/can/dalum  magnatum^  brought  by  the  duke  of 
York  (afterwards  James  the  fecorid)  againll  Titus  Oates,  who 
had  called  him  a  traitor ;  fifteen  were  fworn  upon  the  jury,  who 
gave  all  the  damages  laid  in  the  declaration,  v/jc.  100,000/.  Jn  that 
cafe  the  iherilFs  of  Middlefex  fat  in  court  covered  at  the  table  be- 
low the  judges.    3  St*  Tr.  987. 

F  f  4  which 
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which  cafe,  if  the  judgment  be  for  tlie  plaintiflT,  it  is  alfo  con- 
(idered  that  the  defendant  be  either  amerced^  for  his  wilful 
delay  of  juilice  in  not  immediately  obeying  the  king's  writ 
-by  rendering  the  plaintiff  his  due  ^ ;  or  be  taken  up,  capiatur^ 
till  he  pays  a  fine  to  the  king  for  the  public  mifdemefnorwhicb 
18  coupled  with  the  private  injury,  in  all  cafes  of  force  ^j  of 
falfliood  in  denying  his  x)wn  deed  ^  or  unjuftly  claiming  pro* 
perty  in  replevin,  or  of  contempt  by  difobeying  the  com* 
mand  of  the  king's  writ  or  the  exprefs  prohibition  of  any  fta* 
tute  ^.  But  now  in  cafe  of  trefpafs,  eje£lment,  afiault,  and 
falfe  imprifonment,  it  is  provided  by  the  ftatute  5  &  6  W.  & 
r  3PP  ]  M.  c.  12.  that  no  writ  of  capias  fhall  iflue  for  this  iinej  nof 
any  fine  be  paid  ;  but  the  plaintiff  fhall  pay  6/.  8  d.  to  the 
proper  officer,  and  be  allowed  it  againft  the  defendant  among 
his  other  cofls.  And  therefore  upon  fuch  judgments  in  the 
common  pleas  they  ufed  to  enter  that  the  fine  was  remitted, 
and  now  in  both  courts  they  take  no  notice  of  any  fine  or 
capias  at  all"*.  But  if  judgment  be  for  the  defendant,  then 
in  cafe  of  fraud  and  deceit  to  the  court,  or  n^alicious  or  vex- 
atious fuits,  the  plaintiff  may  alfo  be  fined  ° ;  but  in  moft 
cafes  it  is  only  conGdered,  that  he  and  his  pledges  of  profe- 
Cuting  be  (nominally)  amerced  for  his  falfe  claim,  profalfa 
clarmrefuOf  and  that  the  defendant  may  go  thereof  without 
a  day,  eat  itidejtne  die^  that  is,  without  any  farthei:  continu- 
,  fince  or  adjournment ;  the  king's  writ,  commanding  his  at- 

tendance, being  now  fully  fatisfied^  and  his  innocence  pub* 
licly  cleared  ^« 

Thus  much  for  judgments ;  to  which  cofls  are  a  neceffary 
appendage ;  it  being  now  as  well  the  maxim  of  ours  as  of  the 
civil  law,  that  **  viSlus  viHori  in  expenfts  condetnnandus efl^ :* 
though  the  common  law  tlid  not  profeffcdiy  allow  any,  the 

^  8  Rep.  40.  6 1.  is  Rep.  60. 

*  8  Rep.  59.    II  Rep.  43.    5  Mod.  n  Salk.  54.     Carth.  390s 

S85.    See  append.  No  II.  §  4«  a  8  Rep.  59^  6c, 

^  F.  N.  B.  X2I.     Co.   Utt.  131.  0  Appendix,  N»  III.  §  6« 

%  Rep.  60.     I  RoIU  Abr.  219.    LiU.  p  Cm/,  3.  i,  13. 
Sntr.  379*  C.  B .  Bil  4  Ana.  r«r.  430* 

amercement 
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amercement  of  the  vanquMhed  party  being  his  only  ptmiih<* 
ment.  The  firft  ftatute  which  gave  cods,  to  nominty  to  the 
demandant  in  a  real  a£)^ion  wad  the  ftatute  of  Glouceftet 
6£dw.  J.  c.  I.  as  did  the  ftatute  of  Marlbridge  52  Hen.  Illr 
c.  6.  to  the  defendant  in  one  particular  cafe,  relative  to  ward* 
fliip  in  chivalry  j  though  in  reality  cofts  were  always  confi* 
dered  and  included  in  the  quantum  of  damages,  in  fuch  a£lion9 
where  damages  are  given  j  and  even  now,  cofts  for  the 
plaintiffare  always  entered  on  the  roll  as  increafe  of  damages 
by  the  courts  But,  becaufe  thofe  damages  were  frequently 
inadequate  to  the  plaintiff's  expenfes,  the  ftatute  of  Glouceftcr 
orders  cofts  to  be  alfo  added  ;  and  farther  direfts,  that  the 
fame  rule  (hall  hold  place  in  all  cafes  where  the  party  is  to  re- 
cover damages.  And  therefore  in  fuch  aftiohs  where  no  da- 
mages were  then  recoverable  (as  in  quare  tmpedit^  in  which  da- 
mages were  not  given  till  the  ftatute  of  Weftm,  2. 13  Edw.I.)  C  A^9  3 
joo  cofts  are  now  allowed ' ;  unlcfs  they  have  been  exprefsly 
given  by  fome  fubfequent  ftatute.  The  ftatute  3  Hen.  VTL 
C  10.  was  the  firft  which  allowed  any  cofts  on  a  writ  of  error. 
But  no  cofts  were  allowed  the  defendant  in  any  fliape,  till  the 
ftatutes  23  Hen.  VIII.  c.  15.  4  Jac.  I.  c.  3.  8  &  9  W.  Ill* 
C.  1 1,  and  4  &  5  Ann.  c.  16.  which  very  equitably  gave  the 
defendant,  if  he  prevailed,  the  fame  cofts  as  the  plaintiiF 
would  have  had,  in  cafe  he  had  recovered.  Thefe  cofts  on 
both  fides  are  taxed  and  moderated  by  the  protbonotary,  cr 
iD^er  proper  officer  of  the  court. 

The  king  (and  any  perfon  fuing  to  his  ufe  ')  fliall  neither 
pay  nor  receive  cofts ;  for,  befides  that  he  is  not  included 
^nder  the  general  words  of  thefe  ftatutes,  as  it  is  his  preroga- 
tive not  to  pay  them  to  a  fubjeft,  fo  it  is  beneath  his  dignity 
to  receive  them.  And  it  feems  reafonable  to  fuppofe,  that 
the  queen-confort  participates  of  the  fame  privilege;  for, 
in  adion$  brought  by  her,  (lie  was  not  at  the  common  law 
obliged  to  find  pledges  of  profectttion,  nor  could  be  amerced 
in  cafe  there  was  judgment  againft  her  ^     In  two  other  cafes( 

q  Append.  No  It.  §  4,  ■  Stat.  a4.Hen.  VIII.  c.  8. 

f  ioRep.  116,  t  F*  N.  B.  101.  ^o.  Litt  133. 

an 
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an  exemption  alfo  lies  from  paying  cods.  Executors  and  ad- 
minillrators^  when  fuing  in  the  right  of  the  deccafed»  fliall  pay 
none":  for  the  ftatutc  23  Hen.  VIIL  c.  15.  doth  not  give 
cofls  to  defendants,  unlefs  where  the  a£lion  fuppofeth  the 
contract  to  be  made  with,  or  the  wrong  to  be  done  to,  the 
plaintifFhimfelf  (5).  And  paupers,  that  is  fuch  as  will  fwear 
tlicmfelves  not  worth  five  pounds,  are,  by  (latute  1 1  Hen.. 

VII.  c.  12.  to  have  original  writs  ^nAfnbpoenas  gratis ^  and 
counfel  and  attorney  affigned  them  without  fee ;  and  are  ex- 
cufed  from  paying  cofls,  when  plaintiffs,  by  the  ftatute  23  Hen. 

VIII.  c.  15.  but  (liall  fuffer  other  puniflimeut  at  the  difcretion 
of  the  judges.  And  it  was  formerly  ufual  to  give  fuch  pau- 
pers, if  nonfuit^d,  their  election  either  to  be  whipped  or  pay 
their  cofts"^ :  thotigh  that  praftice  is  now  difufed  *.    It  feems 

([  ^01  3  however  agreed,  that  a  pauper  may  recover  cods,  though 
he  pays  none  \  for  the  counfel  and  clerks  are  bound  to  give 
their  labour  to  hhrti  but  not  to  his  antagonids  ^.  To  prevent 
alfo  trifling  and  malicious  a£lions,  for  words,  for  afTault  and 
battery,  and  for  trefpafs,  it  is  enacted  by  datutes  43  £liz, 
c.  6.  (6)  21  Jac.  I.  c.  1 6.  and  22  &  23  Car.  II.  c.  9.  §  136. 

V  Cro.  Jac.  %%^,     i  Vent.  92*         *  Salk.  506. 
,  w  J  Sid.  261.     7  Mod.  114.  y  1  Eqa.  Caf.  abr.  125. 


(5)  If  executors  fue  as  execators  for  money  paid  to  their  ofe 
after  the  teibtor's  death,  they  ihall  pay  cofls.  5  T.  R.  234* 
When  executors  and  adminiftrators  are  defendants,  they  pay  €ofts« 
like  other  pcrfons.     2  Cromp.  Prac.  476. 

(6)  The  43  Eiiz.  c.  6.  enadb,  that  where  the  plaintiff  in  any  per- 
fonal  adion,  except  for  any  tide  or  interefl  in  lands,  or  for  a  bat> 
tery,  recovers  lefs  than  40s.  he  ihall  have  no  more  cofb  than  da- 
mages, if  the  judge  certifies  that  the  debt  or  damages  were  under 
40s.  Butlf  the  judge  does  not  grant  fuch  a  certificate  to  the  de- 
fendant, the  plaintiff  recovers  full  cofts.  Adlions  of  trefpafs  v/  a 
€armUt  as  for  beanng  a  dog,  are  v^ithin  the  ftatete.  3  T.  R.  38. 
The  certificate  under  this  flatute  may  be  granted  after  the  tria). 

This  certificate  is  to  refbain  the  cofls ;  but  a  certificate 
voder  the  22  Sc  23  Car.  II.  c.  9,  is  given  in  favour  of  the 
plaintiff  to  extend  them  from  a  fum  under  40  j.  to  full  cofls.  If 
the  defendant  juflifics  the  battery,  the  plaintiff  ihall  have  full  coils 

without 
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that,  where  the  jury  who  try  any  of  thefe  a£lions  (hall  give 
Icfs  damages  than  40  x,  the  plahitiff*  ihall  be  allowed  no  more 
Gofts  than  damages,  unlefs  the  judge  before  whom  the  caufe 
is  tried  (hall  certify  under  his  hand  on  the  back  of  the  ns 
cord  J  that  aii  a£^ual  battery  (and  not  an  aflault  only)  was 
proved,  or  that  in  trefpafs  the  freehold  or  title  of  the  land 
came  chiefly  in  queftion*  Alfo  by  ftatute  4  &  5  W.  &  M. 
c.  23.  and  8  &  9  W.  III.  c.  1 1.  if  the  trefpafs  were  com* 
mitted  in  hunting  or  fpoiting  by  an  inferior  tradefman,  or  if 
it  appear  to  be  wilfully  and  maliciouily  committed,  the 
plaintifF  ihall  have  full  cods  *,  though  his  damages  as  afieiied 
by  the  jury  amount  to  lefs  than  40  /. 

AtTEVL  judgment  is  entered,  execution  will  immediately  fol- 
low, unlefs  the  party  condemned  thinks  himfelf  unjuftly  ag* 
grieved  by  any  of  thefe  proceedings;  and  then  he  has  his  re« 
medy  to  reverfe  them  by  feveral  writs  in  the  nature  of  appeals^ 
which  we  (hall  confider  in  the  fucceeding  chapter. 

*Seepag.iJ4,  215. 


without  the  judge's  certificate,  though  the  damages  are  under 
401.;  for  it  is  held  the  admiflion  of  the  defendant  precludes  the  ne« 
ceflicy  of  the  certificate.  But  a  j unification  of  the  affault  only 
will  not  be  fufHcient  for  this  purpofe  ;  for  the  judge  muft  Certify 
an  a^ual  battery.  3  T,  R.  391.  This  certificate  muft  be  granted 
iKt  the  trial .     2  Cromp .  Prac .  4. 5  5 . 

In  declaradons  for  alTauk  and  battery,  there  is  fomedmes  a  coont 
for  tearing  the  plaintiff's  cloaths  ;  and  if  this  is  dated  as  a  fub* 
Kandve  injury,  and  the  jury  find  it  to  have  been  fucb,  and  not 
to  have  happened  in  confequence  of  the  beating,  the  plaintiff 
will  be  entitled  to  full  cofts  (i  T*  R.  656.};  unlefs  the  judg# 
ihoold  affift  the  defendant  under  the  43  Eliz.  c.  6.  So  in  a  tref* 
pafs  upon  land^  the  carrying  away  or  afportavit  of  any  inde- 
pendent perfonal  property  will  endde  the  plaintiff  to  full  cofb, 
Vnlefs  the  afportation,  as  by  digging  and  carrying  away  turves, 
is  a  mode  ox  qualification  of  (he  trefpafs  upon  the  land,  Doug. 
7S0, 
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CHAPTER     THE     TWE  NT  Y-FIFTH4 

ot    PROCEEDINGS,   in    the 

NATURE     OF     APPEALS. 


PROCEEDINGS,  in  the  nature  of  appeals  from  the 
proceedings  of  the  king's  courts  of  law,  are  of  various 
lands:  according  to  the  fubjeA  matter  in  which  thcjfare 
concerned.    They  are  principally  four, 

I.  A  WRIT  of  attaint :  which  lieth  to  inquire  whether  1 
jury  of  twelve  men  gave  a  falfe  verdi^^  ^  that  f6  the  judg- 
ment following  thereupon  may  be  reverfed ;  and  this  muft 
be  brought  in  the  lifetime  of  him  for  whom  the  verdi^l  was 
given^  and  of  two  at  lead  of  the  jurors  who  gave  it.  This 
lay  at  the  common  law,  only  upon  writs  of  q//l/e;  and 
feems  to  have  been  co^eval  with  that  mftitution  by  king 
Henry  IL  at  the  inftance  of  his  Chief  juftice  Glanvil :  being 
probably  meant  as  a  check  upon  the  vaft  power  then  repofed 
in  the  recognitors  of  aflife,  of  finding  a  verdi£b  according  to 
their  own  perfonal  knowlege,  without  the  examination  of 
witnefles*  And  even  here  it  extended  no  farther  than  to  fucb 
r  ^03  1  inftances,  wherethe  iflue  was  joined  upon  the  very  point  of 
ai&fe  (the  heirlhip^  difleifin,  (sfc.J  and  not  on  any  collateral 
matter ;  as  villenage,  baftardy,  or  any  other  difputed  fad. 
In  thefe  cafes  the  q^/e  was  faid  to  be  turtied  into  an  inquefl  or 
jurjf  (qffifa  vertiiur  injurqtam)  or  that  the  affife  {hould  be 
taken  in  modumjuratae  et  non  in  modum  ajftfae  ;  ^t  is^  tbat 

a  Fihch*  L«  484. 

tbe 
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^e'iffttc  (hould  be  tried  by  a  common  jury  or  Inqueft,  and 
not  by  recognitors  of  aflife  ^  :  and  then  I  apprehend  that  a^ 
^aint  lay  againfl:  the  inqueft  or  jury  that  determined  fuch 
collateral  iflue  ^.    Ncitlier  do  I  find  any  mention  made  hj 
our  antient  writers,  of  fuch  a  procefs  obtaining  after  the  trial 
by  inqueft  or  jury,  in  the  old  Norman  or  feodal  actions  pro* 
fecuted  by  writ  of  attry.     Nor  did  any  attaint  He  in  irefpajsp 
Jdftf  or  other  a&ion  perfoual,  by  the  old  common  law :  be* 
caufe  thofe  were  always  determined  by  common  inquefts  or 
juries  <^,     At  length  the  ftatnte  of  Weftm,  i.  3  £dw.  L 
c.  38.  allowed  an  attaint  to  be  fued  upon  inquefts^  as  well  as 
qffifa^  which  were  taken  upon  any  plea  of  land  ox  ot  freehold. 
But  this  was  at  the  king's  difcretion,  and  is  fo  underdood 
by  the  author  of  Fleta ',  a  writer  contemporary  with  the  fta- 
tute  \  though  fir  Edward  Coke  ^  feems  to  hold  a  different 
opinion.   Other  fubfequent  ftatutes^  introduced  the  fame  re*     - 
medy  in  all  pleas  of  trefpafs^  and  the  ilatute  34  Edw.  Ill* 
C*  7-  extended  it  to  all  pleas  whatfoeveri  perfonal  as  well  as 
real  \  except  only  the  writ  of  righty  in  fuch  cafes  where  the 
mife  or  ifiiie  is  joined  on  the  mere  rights  and  not  on  any  coU 
lateral  queftion.    For^  though  the  attaint  feems  to  have  been 
generally  allowed  in'the  reign  of  Henry  the  fecond^,  at  the 
firft  introduction  of  the  grand  aflife,  (which  at  that  time 
might  coofift  of  only  twelve  recognitors,  in  cafe  they-  were  all 
Bnanimous)  yet  fubfequent  authorities  have  holden,  that  no 
attaint  lies  on  a  falfe  verdi£t  given  upon  the  mere  right,  ei-  {[  404  J 
fhtr  at  common  law  or  by  ftatute ;  becaufe  that  is  determin- 
ed by  the  gr^ad  affife,  appealed  to  by  the  party  himfelf,  and 
now  confifting  Qfjfctee^  jurors  K 

The  jury  who  are  to  try  this^  falfe  vcrdi£l  muft  be  twenty- 
^ottr|  and  are  called  the  grand  jury ;  for  the  law  wills  not 

b  Bnft.  /.  4*  rr.  I.  r.  34*  ^  Sf  3»  *  z  loA.  ixo.  337. 

4.    tr.y^.  17.    rr.  5.  r.4.  ^  i,  a.  s  Sut.   1  Edw.  Ill;    ft.  i.    c  6. 

iHt*  /.  s*  c,  %%.  §  S.  Co.  Entr.  61,  k^  5  Edw.  HI.  c.  7.    28  Edw.  XU.  c  S. 

Booth.  113*  ^Seepag.  389. 

c  Brad.  4.  t,  34.  a.    Fljet.  M,  <  BraA.  290.  Fle%  $.  ss.  7.  Rrht., 

d  Ycarb.  «S  Edw.  Ill  15.     17  jiff:  943*  ^*   ii  Hen.  VI.  6.     Bro.  air,  9* 

fU  1$.    Flet.  5.  $a.  1^.  MtftBt,  42.     I  RoU.  ^r,  2 So* 

that 
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tiiat  the  oath  of  one  jury  of  twelve  men  (hould  be  attainted  or 
iet  afide  by  an  equal  number,  nor  by  lefs  indeed  than  double 
die  former  '^.  If  the  matter  in  difpute  be  of  forty  pounds  va- 
lue in  perfonals,  or  of  forty  (hillings  a  year  in  lands  and  te« 
nementSy  then  by  ftatute  15  Hen.  VL  c.  5.  each  grand  juror 
nmft  have  freehold  to  the  annual  value  of  twenty  pounds* 
And  he  that  brings  the  attaint  can  give  no  other  evidence  to 
the  grand  jury,  than  what  was  originally  given  to  the  petit. 
Tor  as  their  verdift  is  now  trying,  and  the  queftion  is  whe- 
ther or  no  they  did  right  upon  the  evidence  that  appeared  to 
them,  the  law  adjudged  it  the  higheft  abfurdity  to  produce 
any  fubfequent  proof  upon  fuch  trial,  and  to  coademn  the 
prior  jurifdi£lion  for  not  believing  evidence  which  they  ne- 
ver knew.  But  thofe  againfl;  whom  it  is  brought  are  allow- 
ed, in  affirmance  of  the  firft  verdift,  to  produce  new  matter': 
becaufe  the  petit  jury  may  have  formed  their  verdift  upon 
evidence  of  their  own  knowlege,  which  never  appeared  in 
court.  If  the  grand  jury  found  tlic  vcrdift  a  falfe  one,  the 
judgment  by  the  common  law  was,  that  the  jurors  (hould 
lofe  their  liberam  legem  and  become  for  ever  infamous ;  (hould 
forfeit  their  goods  and  the  profits  of  their  lands ;  (hould 
themfelves  be  imprifoned,  and  their  wives  and  children 
thrown  out  of  doors  ;  (hould  have  their  houfes  rafed,  their 
trees  extirpated,  and  their  meadows  ploughed ;  and  that  the 
plaintiff  (hould  be  reftored  to  all  that  he  loft  by  reafon  of  the 
unjuft  verdi£t.  But  as  the  feverity  of  this  puni(hment  had 
it's  ufual  effect,  in  preventing  the  law  from  being  executed, 

r  AoK  1  ^l*^'^^^^^^  ^y  ^^^  ftatute  1 1  Hen,  VII.  c.  24.  revived  by 
23  Hen.  VIII.  c.  3.  and  made  perpetual  by  13  EUz.  c.  25-. 
an  attaint  is  allowed  to  be  brought  after  the  death  of  the 
party,  and  a  more  moderate  punifhment  was  inflicted  upop 
attainted  jurors ;  viz.  perpetual  infamy,  and,  if  the  caufe  of 
a£lion  were  above  40/  value,  a  forfeiture  of  20/  apiece 
by  the  jurors ;  or,  if  under  40  /,  then  5  /  apiece  ;  to  be  di- 
vided between  the  king  and  the  party  injured.  So  that  a  man 
may  now  bring  an  attaint  either  upon  the  ftatute  or  at  com- 

lE  Bni£l.   /.  4.    fr.  5.  c.  4.     )  I.  I  Fincb.  Lf  486; 

moa 
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mon  law,  at  his  eleAion  " ;  and  in  both  of  them  may  reverfc 
the  former  judgment.  But  the  practice  of  fetting  afide  vcr- 
di£ts  upon  motion,  and  granting  ne^  trials^  has  fo  fuperfed- 
ed  the  ufe  of  both  forts  of  attaints,  that  I  have  obferved  ver  j 
few  inftances  of  an  attaint  in  our  books,  later  than  the  fix- 
teenth  century*.  By  the  old  Gothic  conftitution  indeed,  no 
certificate  of  a  judge  was  allowed,  in  matters  of  evidence,  to 
countervail  the  oath  of  the  jury :  but  their  verdi£l,  however 
erroneous,  was  abfolutely  final  and  conclufive.  Yet  there 
was  a  proceeding,  from  whence  our  attaint  may  be  derived. 
— If,  upon  a  lawful  trial  before  a  fuperior  tribunal,  the  jury 
were  found  to  have  given  a  falfe  verdifl,  they  were  fined,  and 
rendered  infamous  for  the  future  \ 

II.  The  writ  of  dece^t^  or  a£lion  on  the  cafe  in  nature  of 
it,  may  be  brought  in  the  court  of  conunon  pleas,  to  reverfe 
a  judgment  there  had  by  fraud  or  collufion  in  a  real  afiion, 
whereby  lands  and  tenements  have  been  recovered  to  the 
prejudice  of  him  that  hath  right.  But  of  this  enough  hath 
been  obferved  in  a  former  chapter  ^ 

ni.  An  audita  querela  is  where  a  defendant,  againft  whom 
judgment  is  recovered,  and  who  is  therefore  in  ^danger  of 
execution,  or  perhaps  a£tually  in  execution,  may  be  relieved  [  4^  J 
upon  good  matter  of  difcharge,  which  has  happened  fince 
the  judgment :  as  if  the  plaintiff  hath  given  him  a  general 
releafe ;  or  if  the  defendant  hath  paid  the  debt  to  the  plain- 
tiff,  without  procuring  fatisfadtion  to  be  entered  on  the  re- 
cord. In  thcfe  and  the  like  cafes,  wherein  the  defendant  hath 
good  matter  to  plead,  but  hath  had  no  opportunity  of  plead- 
ing it,  (either  at  the  beginning  of  the  fuit,  or  puis  darrein 
continuance^  which,  as  was  (hewn  in  a  former  chapter  \  muft 
always  be  before  judgnvent)  an  audita  querela  lies,  in  the  na« 
ture  of  a  bill  in  equity,  to  be  relieved  againft  the  oppreffion 

I"  3  Inft.  164.  <*  tur  In  btnix^  it  taetert  ptrjuri  a  intef-' 

n  Cro.  Ellx.  309.     Cro  Jac.  90.  <*  takiltt,^*    Stiemfaook  dt  jure  Cothm 

^**  Si  tawun  tviicnti  argumentB  fid'  /..  t.  c,  4. 

^jMrnjuraffecomdnfanturfidfitodfuff*"        .  P  See  pig.  165. 

<  nut  judicium  €9gnQjaridi.k€t )  muldau'  4  See  p4C*  3  io« 
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of  the  plaintiff.  It  is  a  writ  dire£led  to  the  court,  ftatiag 
that  the  complaint  of  the  defendant  hath  been  heard^  auditm 
querela  ieftndentU,  and  then  fetdng  out  the  matter  of  the 
complaint,  it  at  length  enjoins  the  court  to  call  the  parties 
l>eibre  them,  and,  hating  heard  their  allegations  and  proofs^ 
to  caufe  jttftice  to  be  done  between  them^  It  alfo  lies  for 
batly  when  judgment  is  obtained  againil  them  )yj  fcirefaciiu  to 
tnfwer  the  debt  of  their  principalj  and  it  happens  afterwards 
that  the  original  judgment  againft  their  principal  is  rererfed : 
for  here  the  bail,  after  judgment  had  againft  them,have  no  op« 
portunity  to//M//thisfpecial  matter,  and  therefore  they  (hall 
have  redrefs  by  audita  querela  ^ ;  which  is  a  writ  of  a  mod  re- 
medial  nature,  and  feems  to  have  been  invented,  left  in  any 
cafe  there  fliould  be  an  oppreiTive  defect  of  juftice,  where  a 
party,  who  hath  a  good  defence,  is  too  late  to  make  it  in  the 
ordinary  forms  of  law.  But  the  indulgence  now  (hewn  by 
the  courts  in  granting'  a  fummary  relief  upon  motion,  in 
cafes  of  fuch  evident  oppreflion*,  has  almoft  rendered 
liielefs  the  writ  of  audita  querela^  and  driven  it  quite  out  of. 
praAice. 

IV.  Buy,  fourthly,  the  principal  method  of  redre&  for 
erroneous  judgments  in  the  king's  courts  of  recard,  is  bf 
tvr//  of  error  to  fome  fuperior  court,  of  appeal. 

£  407  ]J  A  WRIT  of  error*  lies  for  fome  fuppofed  miftake  in  the 
{proceedings  of  a  court  of  record  ;  for,  to  amend  errors  in  a 
bafe  court,  not  of  record,  a  writ  offalfe}udgment  lies  ".  The 
writ  of  error  only  lies  upon  matter  of  laiv  arifing  upon  the 
face  of  the  proceedings;  fo  that  no  evidence  is  required 
to  fubftantiate  or  fupport  it :  there  being  no  method  of  rc- 
verfing  an  error  in  the  determination  oi  faHs^  but  by  an 
attaint,  or  a  new  trial,  to  correct  tlie  miftakes  of  the  former 
verdi£t. 

Formerly  the  fuitors  were  much  perplexed  by  writs  of 
error  brought  upon  very  .flight  and  trivial  grounds,  as  mif- 

t  Fincb.  L.  488. '  F.  N.  B.  foi.  t  Append  N*  III.  §  6; 

f  X  Roll.  Abr.  308.  •  rioch.  L.  484. 

•  Lord  Riym.  439* 
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ipdlings  and  othdr  miftakes  of  the  clerks,  all  which  mi^t 
be  amended  ac  the  common  law,  while  all  the  proceedings 
were  in  paper^ ;  for  they  were  then  cotifidered  as  only  in  forl^ 
and  therefore  fubjeft  to  the  control  of  the  courts.  But,  when 
once  the  record  waaf  made  up,  it  W4S  formerly  hcM,  that  by 
the  common  law  no  amendment  could  be  permitted,  unleis 
within  the  very  term  in  which  tlie  judicial  a£l  fo  recorded  was 
done :  for  during  the  terra  the  record  is  in  the  breaft  of  th^ 
court)  but  afterwards  it' admitted  of  no  alteration'.  Bat  now' 
the  courts  are  become  more  liberal ;  and,  where  juftice  re-' 
quires  it^  will  allow  of  amendments  at  any  time  while  the 
fuit  is  depending,  notwithftanding  the  record  be'  made  up,  and 
the  term  be  pad.     For  they  at  prcfent  confider  the  proceed- 
ings as  in  ^rif  till  judgment  is  given  ^  and  therefore  that, 
till  then,  they  have  power  to  permit  amendments  by  the  com*' 
mon  law :  but  when  judgment  is  once  given  and  enrolled^ 
no  amendment  is  permitted  in  any  fubfequent  term  r,     Mif- 
takes  are  alfo  efieflually  helped  by  the  ftatutes  of  amendment 
znd  jeofails:  fo  called,  becaufc  when  a  pleader  perceives  any 
flip  in  the  form  of  his  proceedings,  and  acknowleges  fuch 
error  (jfofaile)  he  is  at  liberty  by  thofe  ftatutes  to  amend  it  j 
which  amendment  is  feldom  a£^ually  made,  but  the  benefit 
of  the  a£is  is  attained  by  the  court's  overlooking  the  excep-  L  40*  J 
tion*.    Thefc  ftatutes  are  many  in  number,  aftd  the  provifions 
in  them  too  minute  to  be  here  taken  notice  of,  otherwife  than 
by  referring  to  the  ftatutes  themfelves* ;  by  which  all  trifling 
exceptions  are  fo  thoroughly  guarded  againft,  that  writs  o( 
error  cannot  now  be  maiotained^  but  for  fome  material  mif* 
take  affigned^ 

This  is  at  prefent  the  general  dodrine  of  aniendments ; 
and  it's  rifQ  and  hiftory  are  fomewhat  curious.  In  the  early 
ages  of  our  jurifprudence,  when  all  pleadings  were  ore  tentds, 

W4Borr.  lo^q.  tt  15.    32  iitn.  VIII.  c.  3a  iS  Eiix. 

X  Co.  Lict.  a6o.  C.14. 21  Jae.  1.  c.  13.  16  &  17  Car.  II. 

7  Stat.  II  Hen.  IV.  c.  3.  c.  8.  (ftiledto  i  Veotr.  100.  tn  onni- 

*  Stra.  tot  I .  potent  aA)  4  &  5  Aon.  c.  16.  9  Aon* 

•  Scat.  14  Edw.  III.  c.  6.  9  H^n.  V.  c.  20.    5  Ceo.  I.  c.  13. 
c.  A.  4 Hen.  VI.  c.  3.  S  (len.  V|.  €»  12, 
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if  a  flip  was  perceived  and  objcftcd  to  by  the  oppofite  party 
or  the  court,  the  pleader  inftaiitly  acknowlcgcd  his  error  and 
rcftified  his  plea  5  which  gave  occafion  to  that  length  of  dia- 
logue reported  in  the  antient  year-books.  So  liberal  were 
then  the  fentiments  of  the  crown  as  well  as  the  judges,  that 
in  the  ftatutc  of  Wales,  made  at  Rothelan,  la  Edw.  I.  the 
pkadings  are  dircfted  to  be  carried*  on  in  that  principality^ 
<f  fine  calumpnia  verborum^  non  ehfervata  ilia  dura  confuftuJine^ 
«  qtd  cadit  afyllaha  cadit  a  tota  caufa!^  The  judgments  were 
entered  up  immediately  by  the  clerks  and  officers  of  the  court; 
and,  if  any  mif-entry  was  made,  it  was  rcftificd  by  the  mi- 
nutes, or  by  the  remembrance  of  the  court  itfelf. 

When  the  treatife  by  Britton  was  publilhed,  in  the  name 
and  by  authority  of  the  king,  (probably  about  the  13  Edw. I. 
becaufc  the  laft  ftatutes  therein  referred  to  are  thofe  of  Win* 
chefter  and  Wcftminfter  the  fecond)  a  check  fccms  intended 
to  be  given  to  the  unwarrantable  pra£tices  of  fome  judges^ 
who  had  made  falfe  entries  on  the  rolls  to  cover  their  own 
mifbehaviour,  and  had  taken  upon  them  by  amendments  and 
rafures  to  falfify  their  own  records*    The  king  therefore  de- 
clares ^  that  ^^  although  we  have  granted  to  our  juftices  to 
[  4^  ]  *^  make  record  of  pleas  pleaded  before  them,  yet  we  will  not 
«  that  their  own  record  (hould  be  a  warranty  for  their  own 
«  wrong,  nor  that  they  may  rafe  their  rolls,  nor  amend  theon, 
«<  nor  record  them  contrary  to  their  original  enrolmentf" 
The  whole  of  which,  taken  together,  amounts  to  this,  that 
a  record  furreptitioufly  or  erroneoufly  made  up,  to  ftifle  or 
pervert  the  truth, '  (hould  hot  be  a  fandion  for  error ;  and 
that  a  record,  originally  made  up  according  to  the  truth  of 
the  cafe,  (hould  not  afterwards  by  any  private  rafure  ox 
amendment  be  altered  to  any  finifter  purpofe.     ' 

But  when  afterwards  king  Edward,  on  his  return*  from 
his  French  dominions  in  the  feventeenth  year  of  his  reign, 
after  upwards  of  three  years  abfence,  found  it  nece(rary  (or 
convenient,  in  order  to  replenifli  his  exchequer}  to  profecute 

b  Brit.  fr.2».  2^  3. 
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hid  judges  for  their  corrtiption  and  other  mal-praJiiceS)  the 

perverfion  of  judgments  and  other  manifold  errors  S  occa- 

fiofied  by  their  craGng  and  altering  records,  were  among  the 

caufcs  afligned  for  the  heavy  panilhments  infli£led  upon  al- 

tnoft  all  the  king's  juftice^,  even  the  mod  able  and  upright  K 

The  feverity  of  which  proceedings  (terns  fo  to  have  alarmed 

the  fucceeding  judges,  that,  through  a  fear  of  being  faid  to  [  4x0  ] 

do  wrong,  they  hefitated  at  doing  what  was  right.     As  it 

iras  fo  hazardous  to  alter  a  record  duly  made  up,  even  from 

companionate  motives^  (ai  happened  in  Hengham*s  cafe^ 


c  yudicia  petverterunt,  it  m  aliis  er- 
rsverunt  (Matth.  Weft.  A.  D.  1289.) 

*  Among  the  other  judgr,  fir  Ralph 
flengham  cfakf  juftice  of  the  kjng*4 
hcnch  if  (aid  to  have  been  fined  7000 
marks,  fir  Adam  Stratton  chief  baron 
of  the  excheq*i«r  34C00  marks,  and 
Thomvt  Wayland  chief  juftice  of  tho 
common  pie  «  to  have  been  attainted  of 
felunv,  and  to  have  abjut^d  the  realm, 
With  a  forfeiture  of  all  hi*  cftatcs ;  the 
whole  amount  of'th«  forfehoref  being 
upwards  of  looooo  marks,  or  70000 
pounds.  (3  Pfyn.  Rec.40i«  40^.)  An 
incredible  fom  in  thofe  days,  before  pa- 
fir  cr^dhwai  in  ole,  and  when  the  an- 
nual f  lary  of  a  chief  juftice  was  only 

*      s 

iixty  mirks.  Chff,  6  Edw,  I,  w-  6. 
Dugd.  cbron,  Jer,  a6.)  The  charge 
againft  fir  Ralph  Hengham  (a  very 
Itarned  judge,  to  whom  wc  arc  obliged 
fpr  two  excellent  treatifes  of  pra^ice) 
was  only,  according  to  a  tradition  th<t 
was  current  in  Richard  the  third*s  time, 
(Tear-book,  M,  2  R\e.  HI.  to  )  his  al. 
t^ing  otit  of  mere  compaflion  a  fine, 
which  was  fet  upon  a  very  poor  min» 
from  131.  4i/.  to  6i-  %d»y  for  which  he 
was  fined  800  marks;  a  more  probable 
liim  than  7oooi»  It  is  true,  the  book 
calls  the  judge  fo  punifhcd  Ingham  and 
not  Hengham :  but  I  find  no  judge  of  the 
tiuntof  Ingham  in  Dugdale"!  Series ;  and 
£r  Edward  Coke  (4  Xnft.  %$$-)  and  fir 

G 


MatthewHale  ( 1  P.  C  646. )  under ftand 
It  o  have  been  the  chiefjuftice.  And 
certainly  his  ofi^nce  '^wha:ever  it  was) 
was  nctfhing  very  atrocious  or  difgracefols 
for  though  removed  from  the  king*t 
bench  ai  this  time  (together  with  the 
reft  of  the  judges)  we  find  him  about 
eleven  years  afterwards  one  r.f  (he  juftlcet 
In  eyre  for  the  general  perambulation  of 
the  forefts)  (Rtt,  feromhul.  fofffl.  in 
turriLtttd.  2c  Eu'w.  /.  m.  S.)  and  the 
next  year  made  chief  judiceof  theiom*. 
mon  pleas,  Paf.  2y  Ed'w.  I  m.  7. 
Dugd.  ehnn.  fer.  31.)  in  which  oiEcc 
he  continued  till  his  death  in  2  Edw.  TI, 
(ClatiJ.  t£dw.II.m.ig,p6t.  zEdw. IL 
P'  I.  a«.  9.  Dugd.  ^4,  Selden  pref.  to 
Hengham.)  There  is  an  appendix  to 
this  tradition,  remembered  by  juftice 
Southcote  in  the  reign  of  queen  Eliza- 
beth 5  (3  Inft.  7a.  4.  Inft.  255.)  tbae 
with  this  fine  of  chiefjuftice  Hengham 
a  clock  houfe  was  built  at  Weftminftpr, 
and  furniihcd  with  a  dock,  to  be  hear^ 
into  Weftniinfterohall.  Upon  which 
ftory  I  fliall  only  remark,  that  (what* 
ev«r  early  inflances  may  be  found  of  the 
private  exertion  of  mechanical  goiiiity 
in  cnnttruAing  harological  roa:hine8) 
doclcs  canne  not  into  common  ufe  till  aa 
hundrrd  years  afterwards,  about  the  end 
of  the  fourteenth  century.  fEmfcIeptdk* 
tit.  torltgt,  6  Rym.  Fctd.  590.  Dcr« 
h«m*t  Aftif.  CMcflukcr*  91. 
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whicL  in  {Iri^nefs  was  certainly  ludefenfibte)  they  refolved 
not  to  touch  a  record  any  more  ;  but  held  that  even  palpable 
errorsj  when  enrolled  and  the  term  at  an  end,  were  too  facred 
to  be  re£kified  or  called  in  queftion :  and,  becaufe  Brittoa 
had  forbidden  all  criminal  and  clandeftine  alterations,  to 
make  a  record  fpeak  a  falfity,  they  conceiyed  that  they 
might  not  judicially  and  publicly  amend  it,  to  make  it 
agreeable  to  truth.  In  Edward  the  third's  time  indeed, 
they  once  ventured  (upon  the  certificate  of  the  juftice  in 
eyre)  to  eftreat  a  larger  fine  than  had  been  recorded  by  the 
clerk  of  the  court  below  ^:  but,  inftead  of  amending  the 
clerk's  erroneous  record,  they  made  a  fecond  enrolment  of 
what  the  juftice  had  declared  ore  ienuss  and  left  it  to  be 
fettled  by  pofterity  in  which  of  the  two  rolls  that  abfolute 
verity  refides,  which  every  record  is  faid  to  import  in  itfelf  ^ 
And,  in  the  reign  of  Richard  the  fecond,  there  are  inftances^ 
of  their  ref  ufing  to  amend  the  moft  palpable  errors  and  mif- 
entries,  unlefs  by  the  authority  of  parliament. 

To  this  real  fullennefs,  but  afieded  timidity  of  the  judges, 
fuch  a  narrownefs  of  thinking  was  added,  that  every  flip 
(even  of  a  fyllable  or  a  letter  h)  was  now  held  to  be  fatal  to 
[  411  ]  the  pleader,  and  overturned  his  client's  caufe'.  If  theydurft 
not,  or  would  not,  fet  right  mere  formal  miftakes  at  any 
time,  upon  equitable  terms  and  conditions,  they  at  leaft 
ihould  have  held,  that  triflinpr  objeAions  were  at  all  times 
inadmiilible ;  and  that  more  folid  exceptions  in  point  of  form 
came  too  late  when  the  merits  had  been  tried.  They  might 
through  a  decent  degree  of  tendemefsi  have  excufed  them- 
fclves  from  amending  in  criminal,  and  efpecially  in  capital, 
cafes.  They  needed  not  have  granted  an  amendment,  where 
it  would  work  an  injuftice  to  either  party  \  or  where  he  could 
not  be  put  in  as  good  a  condition,  as  if  his  adverfary  had 

«  t  Hal.  p.  C.  647.  t  In  thofe  djys  it  was  ftridlf  tnte^ 

f  I  Leon.  183.     Co.  Lttt.  117.  See      what  Ruggle  (in  hit  ignoramus  has  hm- 

pag.  3  V  •  ffiorou dy  applied  to  more  modern  plead* 

,  S  I  Hal.  P.  C.  64s.  ings)  «  in  noftra  lege  unum  €$mms  mr* 

ft  Stat.  14  B4«r.  Ill,  c.  6.  "  rit  tctum  pladtum."^ 

made 
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made  no  miftake.  And,  if  it  was  feared  that  an  amendment 
after  trial  might  fubje£t  the  jury  to  an  attaint,  how  eafy  was 
it  to  make  waiving  the  attaint  the  condition  of  allowing  the 
amendment !  And  yet  thefe  were  among  the  abfurd  reafons 
alleged  for  never  fif  ering  amendments  at  all  ^ ! 

The  precedents  then  fct  were  afterwards  moft  religioufly 
followed  *,  to  the  great  obftru£tion  of  juftice,  and  ruin  of 
the  fuitors  s  who  have  formerly  fuffercd  as  much  by  this 
fcrupulous  obftinacy  and  literal  ftri£tnefs  of  the  courts,  as 
they  could  have  done  even  by  their  iniquity.  After  verdids 
and  judgments  upon  the  merits,  they  were  frequently  re- 
verfed  for  flips  of  the  pen  or  mif-fpellings :  and  juftice  was 
perpetually  intangled  in  a  net  of  mere  technical  jargon.  The 
legiflature  hath  therefore  been  forced  to  interpofe,  by  no  lefs 
than  twelve  ftatutes,  to  remedy  thefe  opprobrious  niceties : 
and  it's  endeavours  have  been  of  late  fo  well  feconded  by 
judges  of  a  more  liberal  caft,  that  this  unfeemly  degree  of 
ftri£lnefs  is  almofl:  entirely  eradicated ;  and  will  probably  '  " 

in  a  few  years  be  no  more  remembered,  than  the  learning 
of  eflbins  and  defaults,  or  the  counterpleas  of  voucher,  are 

^t  prefent.     But,  to  return  to  our  writs  of  error. 

' ' '' 

If  a  writ  of  error  be  brought  to  reverfe  any  judgment  of  [  410*  ] 
an  inferior  court  of  record,  where  the  damages  are  lefs  th»a 
ten  pounds ;  or,  if  it  is  brought  to  reverfe  the  judgment  of 
any  fuperior  court  after  verdi£k,  he  that  brings  the  writ,  or 
thfit  is  plaintiff  in  error^  muft  (except  in  fome  peculiar  cafes) 
find  fubftantial  pledges  of  profecutibn,  othail™:  to  prevent 
delays  by  frivolous  pretences  to  appeal  ^  and  for  fecuring 
payment  of  coft$  and  damages,  which  are  now  payable  by 
the  vanquifhed  party  in  all,  except  a  few  particular,  in- 
ftances,  by  virtue  of  the  feveral  ftatutes  irecited  in  the 
margin ". 

A  WB.IT  of  error  lies  from  the  inferior  courts  of  record  i(i 
England  into  the  king's  bench  ?•)  and  not  into  the  common 

k  Sty!.  207.  in.  c.  70. 

1  8  Rep.  156,  Sff.                *  •'S  Hen.  VII.  c.  lO.  13  Car.  II.  c.  «. 

'«■  Stat.  3  Jic.  !•  c»S*ri3  CiTi  II.  S4c9  W.II^c*  ii.4aBd  5  Ann.  c.i6. 

c^  ».  16  Se  17  Car.  II.  c.  S.  19  Geo.  o  See  chap.  4.                      ... 
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pleas  i».  Alfo  from  the  Ring's  bench  in  Ireland  to  the  ktn^t 
bench  in  England  ( i ).  It  likewife  may  be  brought  from  the 
common  pleas  at  Weftminfter  to  the  king's  bench  s  and  then 
from  the  king's  bench  the  caufe  is  removeable  to  the  houfe 
of  lords.  From  proceedings  on  the  law  fide  of  the  exchequer 
a  writ  of  error  lies  into  the  court  of  exchequer  chamber  be* 
fore  the  lord  cbanceliot^  lord  treafurcr,  and  the  judges  of  the 
court  of  king's  bench  and  common  pleas  (2} :  and  from  thence 
it  lies  to  the  hoiffe  of  peers.  From  proceedbgs  in  the  king's 
bench,  in  debt,  detinue,  covenant,  account  cafe,  eje£iment, 
or  trefpafs,  originally  bqgun  therein  by  bill,  (except  where 
the  king  u  party)  it  lies  to  the  exchequer  chamber,  before 
the  jullices  of  (he  commoxt  picas,  and  barons  of  the  exche- 
ijuer^  and  from  th^^nce  alfo  to  the  houfe  of  lords'!;  but 
where  the  proc:cedings  ii^  the  king's  bench  do  not  firil  com- 
mence therein  by  bill,  but  by  original  ^rit  fued  out  of  chan« 
eery  %  |his  takes  the  cafe  out  of  (he  general  rule  laid  down 
£  411  *  ^by  the  itatute' ;  fo  that  the  writ  of  error  then  lies,  without 
any  intermediate  (tage  of  appeal,  directly  (o  (he  houfe  of 
lords,-  the  dernier  refort  for  the  ultimate  decifioti  of  CTery 
civil  adiori.  Each  court  of  appeal^  in  their  refpe£live  (tage^ 
may,  upon  hearing  the  matter  of  law  in  which  the  error  is 
afligned,  revcrfc  or  affirm  the  judgment  of  the  inferior  courts  s 
but  none  of  them  are  final,  favc  only  the  houfe  of  peers,  to 
whofe  jifdicial  decifions  all  other  tribunals  muft  therefore 
fubmit,  and  conform  their  own.  And  thus  much  for  the  re- 
Vtrfal  or  affipnance  of  judgments  at  law,  by  writs  in  the 
nature  of  appeals. 

9  Fiflch.  L.  4S0.     Dyer.  250.  «  x  Itoll.  Hep.  164.    x  SU.  4x4.    t 

fSt«t   %7  hit*  c.  8.  Saao4.  346.    Caith.  1804    ComV.  S95. 
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(1)  This  appeal  is  takeq  aiyay  by  23  Geo.  III.  c.  28.  See 
S  vol.  p.  10^.  n.  14. 

(a)  The  31  Ediv.  HI.  c.  i«.  diredb^  that  the  chancellor 
and  treaTarer  (hall  take  to  their  aiSftance  the  judges  of  the  other 
courts,  and  qtttref  fl^'^^  ^«m  Awr  JeaAUra.  Bi^  k  is  the  pradice 
fjsr  the  twp.  chi^f  juftiees  alone  to  fit  in  this  court  of  em>r« 
I  7*.^.  511. 
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CHAPTER     THE     TWENTY-SIXTH. 


OF    EXECUTION. 


IF  the  regular  judgment  of  the  court,  after  the  decifion  of 
tlie  fuit,  be  not  fufpended,  fuperfeded,  or  reverfcd,  by  one 
or  other  of  the  methods  mentioned  in  the  two  preceding 
chapters,  the  next  and  lad  ftep  is  the  execution  of  that  judg- 
ment ;  or,  putting  the  fentence  of  the  law  in  force.  This 
is  performed  in  different  manners,  according  to  the  nature  of 
the  a£lion  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  af^ion  real  or  mixed,  where- 
by the  feifin  or  pofleffion  of  land  is  awarded  to  him,  the  writ 
of  execution  (hall  be  an  iabere  facias  fetfinam^  or  writ  of 
feifin  of  a  freehold  $  or  an  habere  facias  poffiffionem^  or  writ 
of  pofleffion  %  of  a  chattel  intereft  **•  Thefe  are  writs  dired- 
cd  to  the  (heriff  of  the  county,  commanding  him  to  give  ac- 
tual poffeilion  to  the  plaintiff  of  the  land  fo  recovered:  in  the 
execution  of  which  the  (heriff  may  take  with  him  the  poffi 
comiiatusy  or  power  of  the  county ;  and  may  juftify  breaking 
open  doors,  if  the  poffeilion  be  not  quietly  delivered.  But, 
if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a  turf, 
or  the  ring  of  the  door,  in  the  name  of  feifin,  is  fufficient 
execution  of  the  writ.  Upon  a  prefentation  to  a  benefice  re- 
covered in  a  quare  itnpedit^  or  alBfe  of  darrein  prefeniment^ 
the  execution  is  by  a  writ  de  clerico  admitfendo :  direfted,  not 
to  the  (heriff,  but  to  the  bi(hop  or  archbi(hop,  and  requiring 
him  to  admit  and  inftitpte  the  c}erk  of  the  plaintiff. 

.    In  other  aflions,  -where  the  judgment  is  that  fomcthing  in 
fpeclal  be  done  or  rendered  by  the  defendant,  then,  in  order 

t  Append.  No  U.  ^  4,  ^  Finch.  L.  470. 
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to  compel  faim  fo  to  do,  and  to  fee  the  judgment  executed^  a 
fpccial  writ  of  execution  iflues  to  the  (heriff  according  to  the 
nature  of  the  cafe.     As,  upon  an  aflife  of  nufauce,  or  quod 
ptrmittat  profternere^  where  one  part  of  the  judgment  is  quod 
mcumentum  amoveatur,  a  writ  goes  to  the  (heriff  to  abate  it 
at  the  charge  of  the  party^  which  likewife  iflues  even  in  cafe 
of  an  indi£lment  ^.    Upon  a  replevin,  the  writ  of  execution 
is  the  writ  de  retorno  habendo  ** ;  and,  if  the  diftrcfs  be  eloign- 
^ed,  the  defepdan,t  (hall  have  a  capias  in  withernam  ^^  .but  on 
the  plaintiff's  tendering  the  damages  and  fubmitting  to  a  fine, 
the  procefs  in  ivithernarn  (hall  be  ftayed^     la  detinue,  after 
judgment,  the  plaintiff  (hall  have  a  diflringasy  to  compel  the 
defendant  to  deliver  tjie  goods,  by  repeated  diftreffcs  of  his 
chilttels  * ;  or  elfe  a  fcire  facias  againft  any  third  perfon  ip 
whofe  hands  they  may  happen  to  be,  to  Qiew  caufe  why  they 
ihould  not  be  delivered:  aind  if  the  defendant  ftill  continues 
obilinate,  then  (if  the  judgment  hath  been  by  default  or  on 
demurrer)  the  (heriff  (hall  fun^mpn  an  inqueft  to  afcertain  the 
value  of  the  goods,  and  the  plaintiff's  damages:  which  (bcijig 
either  fo  affcffed,  or  by  the  verdicl  in  cafe  of  an  iffue '')  (hall 
be  levied  on  tlie  perfon  or  goods  of  the  defendant.     So  tbat^ 
after  all,  in  replevin  and  detinue,  (the  only  actions  for  rcr 
covering  the  fpecific  poffefCon  of  perfonal  chattels)  if  the 
wrongdoer  be  very  perverfc,  he  cannot  be  compelled  to  a  rcfti- 
tution  of  the  identical  thing  taken  or  detained  \  but  he  (lill  has 
his  election,  to  deliver  the  goods,  or  their  value*,:  an  impcr- 
fedion  in  the  law,  that  refults  from  the  nature  of  perfonal 
property,  which  is  cafily  coiicealed  or  conveyed  out  of  the 
reach  of  juftice,  and  not  always  amcfnable  to  the  magiftrate. 
ExjECUTjONS  in  anions. where  money  only  is  recovered, 
as  a  debt  or  damages,  (and  not  any  fpeci(ic  chattel)  arc  of 
five  forts :  either  againft  the  body  of  the  defendant ;  or  againft 
his  goods  and  chattels  \  or  againft  his  goods  and  the  profits  of 
his  lands  J  or  againft  his  goods  ^nd  tht  poje/pon  of  his  lands  } 
or  againd  all  three,  his  body,  lands,  and  goods. 

•         ^        ■  • 

e  Comb.  lo.  g  i  Roll.  Abr.  737.  Raft.  Entr.  %t$. 

*  Sec  pag.  150.  ^'^^fip^  Abr.  /.  Vamageu  29. 

•  See  pag.  149.  I  Keilw.  64.         * 
f  a  Leon.  1 74* 
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!•  Thb  firft  of  thefc  fpecies  of  execution,  is  by  ^tU  of 
capias  ad  fatisfaciendumi\  which  addition  diftinguiflies  it  from 
the  former  capias^  ad  refpondendum^  which  lies  to  compel  an 
appearance  at  the  beginning  of  a  fuit.  And ,  properly  fpeak- 
ing,  this  cannot  be  fued  out  againft  any  but  fuch  as  were 
liable  to  be  taken  upon  the  former  capias  \  The  intent  of  it 
isy  to  imprifon  the  body  of  the  debtor  till  fatisfa£iion  be  made 
for  the  debt,  cofts,  and  damages :  it  therefore  doth  not  lie 
againft  any  privileged  perfons,  peers  or  members  of  parlia- 
ment, nor  againft  executors  or  adminiftrators,  nor  againft 
fuch  other  perfons  as  could  not  be  originally  held  to  bail. 
And  fir  Edward  Coke  alfo  gives  us  a  fingular  inftance ', 
where  a  defendant  in  14  Edw.  III.  was  difcharged  from  a  rii- 
pias  becaufe  he  was  of  fo  advanced  an  age,  quod  poenam  im^ 
pr^onamentifubire  nwpoteft.  If  an  a£tion  be  brought  againft 
an  huiband  and  wife  for  the  debt  of  the  wife,  when  fole^ 
gnd  the  plaintiff  recovers  judgment,  the  capias  ihall  iflue  to 
take  both  the  hufband  and  wife  in  execution  * :  but,  if  the 
adion  was  originally  brought  againft  herfelf,  when  fole,  and 
pending  the  fuit  (he  marries,  the  capias  fliall  be  awarded 
againft  her  only,  and  not  againft  her  huft>and  ".  Tet,  if 
judgment  be  recovered  againft  an  hufl)and  and  wife  for  the 
contra£l,  nay,  even  for  the  perfonal  mift>ehaviour  %  of  the 
wife  during  her  coverture,  the  capias  fliall  iflue  againft  the 
hu/b^nd  only :  which  is  one  of  the  many  great  privileges  of 
EngUfli  wive3(i}« 

j  Append.  N*  HI.  §  7.  «  Moor.  704. 

k  3  Rep.  i».  Moor.  7^/*  a  Cro.  Jk.  3ft3* 

>  I  Inft.  iSq*  o  Cro.  Car.  513. 

(1 )  Where  both  hufband  and  wife  are.arrefled  upon  mefne  procefs, 
ihe  court  will  difcharge  the  wife  upon  motion  and  proof  of  the  mar* 
riage  on  common ^bail,  unlffis  it  is  for  a  debt  contraded  fmce  her 
marriage,  and  (he  has  reprefented' herfelf  to  be  iingle  ;  in  which 
cafe  the  court  will  not  afiift  her>  but  will  leave  her  to  plead  her 
coverture.  5  T,  R,  i^/^.  And  where,  after  judgment  againll 
hufband  and  wife,  they  are  both  rendered  in  difcharge  of  bail, 
fhe  ihall  be  difcharged ;  for  they  are  then  in  the  fame  fituation  as 
if  bail  had  never  been  put  in  for  them.    3  Wil/,  1 24. 

The 
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The  writ  of  capias  ad Jutisfacienium  is  an  execution  of  the 
higheil  nature^  iuafmuch  as  U  deprives  a  man  of  his  Ubert^y 
till  he  makes  the  fatisfaclion  awarded  $  and  ther^fore«  vhcp 
a  man  is  once  taken  in  execution  upon  this  writ^  no  other 
procefs  can  be  fued  out  againft  his  lands  or  goods.  Only  by 
ftatute  a  I  Jac.  I.  c.  24.  if  the  defendant  dies»  while  charged 
in  execution  upon  this  writ,  the  plaintiff  oiay»  after  his  deaths 
fue  out  a  new  execution  againft  his  lands,  goods^  or  chattels, 
r  4^5  ]  ^^^  ^^^  ^  diredled  to  the  iheriif,  commanding  him  to  take 
the  body  of  the  defendant  and  have  him  at  Weftminfter,  on 
a  day  therein  named,  to  make  the  plaintiff  (atisfa^ion  for 
his  demand.  And,  if  he  does  not  then  make  fatisfaflion, 
he  muft  remain  in  cnftody  till  he  does.  This  writ  may  be 
fued  out,  as  may  all  other  executory  procefs,  for  cofts, 
againft  a  plaintiff  as  well  as  a  defendant,  when  judgment  is 
had  againft  him* 

When  a  defendant  is  once  in  cuftody  upon  this  procefs, 
he  is  to  be  kept  in  ar^a  itfolva  atftodia :  and,  if  he  be  after- 
wards fees  at  Urge,  it  is  an  efcape:  and  the  plaintiff  may 
have  an  aQion  thereupon  againft  the  iheriff  for  his  whole 
.  debt*  For  though,  upon  arrefts  and  what  is  called  mefne  pro- 
cefs, being  fuch  as  intervenes  between  the  commencement 
and  end  of  a  fuit  p,  the  (heriff,  till  the  ftatute  8  &  9  W.  lU, 
€•  27*  might  have  indulged  the  defendant  as  he  pteafed,  fe 
9S  be  produced  him  in  court  to  anfwer  the  plaintiff  at  the 
return  of  the  writ:  yet,  upon  a  taking  in  execution,  he  could 
never  give  any  indulgence ;  for,  in  that  cafe,  confinement 
is  the  whole  of  the  debtor's  puniOiment,  and  of  the  fatisfac- 
tion  made  to  the  creditor.  Efcapes  are  either  voluntary,  or 
negligent.  Voluntary  are  fuch  as  are  by  the  exprefs  confent 
of  the  keeper ;  after  which  he  never  can  retake  his  prifoner 
again  ^,  (though  the  plaintiff  may  retake  him  at  any  time') 
but  the  iheriff  muft  anfwer  for  the  debt.  Negligent  efcapes 
arc  where  the  prifoner  efcapes  without  his  keeper's  knowlege 
or  confent ;  and  then  upon  frefh  purfuit  the  defendant  may 
t>e  retaken,  and  the  (heriff  flull  be  excufed,  if  he  has  l^ifn 

Pi  S«c  tKig0  ajrjk       I  »  Stau  8  &  9  W.  III.  c.  «/. 

1  3  Rep.  $2.     I  Sid.  330. 
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again  befora  9117  a^iion  brought  againft  hlmfelf  far  th^ 

efcape  '.     A  refcue  of  a  prifoncr  in  executm^  either  going  tQ 

gaol  t>r  in  gsiol,  or  a  breach  of  prifon^  will  not  excufe  thf 

iheriff  from  being  guilty  of  and  anfwering  for  tlie  efcape  i 

for  he  ought  to  have  fufficient  force  to  keep  himt  fince  he 

may  command  the  power  of  the  county  ^     But  by  ftatutc 

32  Geo.  II.  c.  28.  if  a  defendant)  charged  in  execution  for 

any  debt  not  exceeding  100/.  will  furrender  all  his^ffeds  {[  416  j 

CO  his  creditors,  (except  his  ipparel,  bedding,  and  tools  of  hi^ 

trade,  not  amounting  in  the  whole  to  the  value  of  10/)  and 

will  make  oath  of  his  pun£lual  compliance  with  the  ftatute, 

the  prifoner  may  be  diicharged,  unleG  the  creditor  infills  on 

(detaining  him ;  in  which  cafe  he  (hall  allow  him  a/*  4</.  pir 

week,  to  be  paid  on  the  firft  day  of  every  week,  and  on  failure 

of  regular  payment  the  prifoner  (hall  be  difcharged.     Yet 

the  creditor  may  at  any  future  time  have  execution  againft 

the  lands  and  goods  of  fuch  defendant,  though  never  more 

againft  his  perfon.     And,  on  the  other  hand^  the  creditors 

may,  as  in  cafe  oF  bankruptcy,  compel  (under  pain  of  tranf^ 

portation  for  feven  years)  fuch  debtor  charged  in  executioii 

JFor  any  debt  under  100/,  to  make  a  difcoyery  and  furrender 

of  all  his  effc£ls  for  their  benefit ;  whereupon  hip  is  alfo  ear 

titled  to  the  like  difcharge  of  his  perfon  (a)* 

If  a  capias  aifatisfaeiendum  is  fued  out,  and  a  M^n  efiinvin^ 
ius  is  returned  thereon,  the  plaintiff  may  fue  out  a  procels 

•  F.  N.  B«  1  ;q.  t  Cro.  Ji«.  419. 

(2)  The  creditors  who  can  compel  the  farrender  of  the  debtor's 
elFedls,  and  who  are  to  have  the  benefit  of  i^  are  only  thofe  whp 
have,  charged  him  in  execution.  This  ftatute  the  32  Geo*  11. 
c.  2h.  is  generally  ca'led  the  lords  aft :  By  the  26  Geo.  III.  c.  44. 
the  provifions  of  it  were  extended  to  200/.  and  by  the  33  Qto. 
Jll.  c.  5.  they  have  been  ftill  further  enlarged  to  300/.  'See  the 
claufes  of  th^  afl  in  2  Bum.  tit.  Qaol.  .  '     ' 

The  prifoner  (hall  never  afterwards  be  liable  to  be  acreftedon 
any  a6lion  for  the  fame  debt,  unlefs  convifled  of  perjury.  But  a 
prifoner,  to  have  the  benefit  of  thi«5  a6^,  muft  petition  the  court 
from  which  the  procefs  iiTued,  upon  which  he  fhall  be  in  coftody^ 
before  the.end  of  the  6rll  term  after  he  is  arrefted,  unleis  he  after- 

i^ards  Slews  hi^^ne^S  arofe  fcoin  ignorance  or  nuilake» 

againft 
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ligainft  the  bally  ifany  were  given:  whoy  we  may  remember, 
ftipulated  in  this  triple  alternative;  that  the  defendant 
fliouki,  if  condemned  in  the  fuit,  fatisfy  the  plaintiff  his 
debt  and  cofts;  or,  that  he  ihould  furrender  himfelf  a 
prifoner}  or^  that  they  would  pay  it  for  him :  as  therefore 
the  two  former  branches  of  the  alternative  are  neither  of 
them  complied  with,  the  latter  muft  immediately  take  place"*. 
In  order  to  which  a  writ  ei  fcire  facias  may  be  fued  out 
I  417  }  againft  the  bail,  commanding  them  to  (hew  caufe  why  the 
^  plaintiff  fhould  not  have  execution  againft  them  for  his 
debt  and  damages:  and  on  fuch  writ,  if  they  fliew  no  fuffi- 
cient  ciufe,  or  the  defendant  does  not  furrender  himfelf  on 
the  day  of  the  return,  or  of  (hewing  caufe,  (for  afterwards  is 
not  fufficient)  the  plaintiff  may  have  judgment  againft  the 
bail,  and  take  out  a  writ  of  capias  adfatisfaciendum^  or  other 
procefs  of  execution  againft  them. 

2.  The  next  fpecles  of  execution  is  againft  the  goods  and 
chattels  of  the  defendant  j  and  is  called  a  writ  iA fieri  facias  ^. 
from  the  words  in  it  where  the  (heriff  is  commanded,  quod 
fieri  faciat  de  boniSf  that  he  caufe  to  be  made  of  the  goods  and 
chattels  of  the  defendant  the  fum  or  debt  recovered.  This 
lies  as  well  againft  privileged  perfons,  peers,  bfc,  as  other 
common  perfons:  and  againft  executors  or  adminiftrators 
with  regard  to  the  goods  of  the  deceafed.  The  (heriff  may 
not  break  open  any  outer  doors  % ,  to  execute  either  this,  or 
the  former,  writ:  but  muft  enter  peaceably;  and  may  then 
1>Teak  open  any  inner  door,  belonging  to  the  defendant,  in 
order  to  take  the  goods  ^  And  he  may  fell  the  goods  and 
chattels  (even  an  eflate  for  years,  which  is  a  chattel  real  *) 
of  the  defendant,  till  he  has  raifed  enough  to  fatisfy  the  judg- 
ment and  cofts :  iirft  paying  the  landlord  of  the  premifes, 
upon  which  the  goods  are  found,  the  arrears  of  rent  then 
due,  not  exceeding  one  year's  rent  in  the  whole*  (3)  If  part 

•  Lntw.  IS69— 1173.  y  Palm.  54. 

f   V  Append.  No  UI.  §  7.  s  8  Rep.  171. 

s  5  Hep*  91*  •  SUt.  8  Ann.  c  14. 

(3)  But  the  landlord  muft  make  a  demand  of  the  rent  due  be- 
fore the  goods  are  removed^.or  he  canaoc  have  the  benefit  of  the 

fiatQte. 
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only  of  the  debt  be  levied  on  zjiertfanas^  die^pklxttiffma^ 
have  a  capias  ad  fatisfacundum  for  the  refidue  ^. 

3.  A  THIRD  fpecies  of  execution  is  by  writ  of  levari  fa^ 
liafi  which  affeAs  a  man's  goods  and  the  pn^ts  of  bis  lands^ 
by  commanding  the  (herifF  to  levy  the  plaintiff's  debt  on  tho 
lands  and  goods  of  the  defendant ;  whereby  the  iheriff'  mays 
feife  all  his  goods,  and  receive  the  rents  and  profits. of  his 
lands,  till  fatisfa£tion  be  made  to  the  plaintiffs.  Little  ufe 
b  now  made  of  this  writ ;  the  remedy  by  e/egit^  which  takes 
pofleffion  of  the  lands  themfelves,  being  much  more  efie£luaL  [  418  J 
But  of  this  fpecies  is  a  writ  of  execution  proper  only  to  ec*  - 
clefiaftics ;  which  is  given  when  the  (heriff,  upon  a  commoa 

writ  of  execution  fued,  returns  that  the  defendant  is  a  bene- 
ficed clerk,  not  having  any  lay  fee.  In  this  cafe  a  writ  goes 
to  the  bifliop  of  the  diocefe,  in  the  nature  q£  a  Jruari  ox  fieri 
facias  ^,  to  levy  the  debt  and  damage  de  bonis  eccl^qfticis^  *  *  ** 
which  are  not  to  be  touched  by  lay  hands :  and  thereupon 
the  l!>i(hop  fends  out  zfequejiration  of  the  profits  of  the  clerk'a 
benefice,  direfted  to  the  churchwardens,  to  colle£t  the  fame 
and  pay  them  to  the  plaintifi^,  till  the  full  fum  be  raifed^. 

4.  The  fourth  fpecies  of  execution  is  by  the  writ  of  ele^ 
git ;  which  is  a  judicial  writ  givdn  by  the  ftatute  Weftm.  2. 
13  Edw.  I.  c.  18.  either  upon  a  judgment  for  a  debt,  or  da- 
mages ;  or  upon  the  forfeiture  of  a  recognizance  taken  in  the 
king's  court.  By  the  common  law  a  man  could  only  have 
fatisfadlion  of  goods,  chattels,  and  the  prefent  profits  of 
lands,  by  the  two  laft  mentioned  writs  of  fieri  facias^  or  Z^- 
vari  facias;  but  not  the  pofleflion  of  the  lands  themfelves ; 
which  was  a  natural  confequence  of  the  feodal  principles,^ 
which  prohibited  the  alienation,  and  of  courfe  the  incum- 

b  I  Roll.  Abr.  904.  Cro.  Eliz.  344.         (i  R^g'fir.  •rig.  %oo,judic.  is.  a  liift.4« 
c  Finch  L.  471.  «  2  Barn.  ecd.  law.  329. 

ilatute.  I  Sir,  97.  If  the  fheriff'  in  levying  an  execution  has 
any  doubt  whether  th^  goods  (hewn  him  are  the  property  of 
the  defendant,  he  may  fummon  a  jury,  and  if  the  jary  find* 
them  to  be  the  defendant's  property,  the  iheriff  is  indemnified. 

10  hxmg 
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bring  of  the  fief  with  the  debts,  of  the  owner*    And,  whea 
the  reftriClion  of  alienation  began  to  wear  away,  the  confe* 
quence   dill  continued  ;  and  no  creditor  could  take  the 
poficflion  of  lands,  but  only  levy  the  growing  profits:  fo 
that,  if  the  defendant  aliened  his  lands,  the  plaintiff  was 
'     ottfted  of  his  remedy.    The  ftatute  therefore  granted  this 
writ,  (called  an  elegit^  becaufe  it  is  in  the  choice  or  elefition 
of  the  plaintiff  whether  he  will  fue  out  this  writ  or  one  of 
At  former)  by  which  the  defendant's  goods  and  chatteb  are 
not  fold,  but  only  appraifed ;  and  all  of  them  (except  oxen 
mid  beads  of  the  ploughyare  delivered  to  tlie  plaintiff,  at  foch 
feafonaUe  appraifement  and  price,  in  part  of  fatisfa£iion  of 
his  ctebt.    If  the  goods  are  not  fufficient,  then  the  moiety  or 
one  half  of  his  freehold  lands,  which  he  had  at  the  time  of  the 
judgment  given  ^,  whether  held  in  bis  own  name,  or  by  any 
f  419  ]  other  in  truft  for  him',  are  alfo  to  be  delivered  to  the  plain- 
tiff;  to  hold,  till  out  of  the  rents  and  profits  thereof  the  debt 
he  levied,  or  till  the  defendant's  intereft  be  expired;  as,  till 
the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail. 
During  this  period  the  plaintiff  is  called  tenant  by  ekpt,  of 
whom  wc  fpoke  in  a  former  part  of  thefe  commentaries  \ 
We  there  obfervcd  that  till  this  ftatute,  by  the  antient  com- 
mon law,  lands  were  not  liable  to  be  charged  with,  or  feifed 
for,  debts  ;  becaufe  by  thefe  means  the  connc£lion  between 
lord  and  tenant  might  be  deftroyed,  fraudulent  alienations 
might  be  made,  and  the  fervices  be  transferred  to  be  perform- 
ed by  a  ftranger :  provided  the  tenant  incurred  a  large  debt, 
fufiicient  to  cover  the  land.     And  therefore,  even  by  this  fta- 
tute, only^one  half  was,  and  now  is,  fubje£b  to  execution^ 
that  out  of  the  remainder  fufficient  might  be  left  for  the  lord 
to  diftrein  upon  for  his  fervices.     And,  upon  the  fame  feodal 
principle,  copyhold  ]a*ids  are  at  this  day  not  liable  to  be 
taken  in  execution  upon  a  judgment  ^  But,  in  cafe  of  a  debt 
to  the  king,  it  appears  by  magna  carta ^  r.  ?.  that  it  was  al- 
lowed by  the  common  law  for  him  to  take  poffeflion  of  the 
lands  till  the  debt  was  paid.     For  he,  being  the  grand  fu* 

f  2  Inft.  39 1(.  k  Book  II.  ch.  la. 
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ptrior  and  ultimate  proprietor  of  all  landed  eftates,  might  fcife 
the  lands  into  his  own  hands,  if  any  thing  was  owing  from 
the  vafal ;  and  could  not  be  faid  to  be  defrauded  of  his  fer-*- 
vitcs,  when  the  oufter  of  the  vafal  proceeded  from  his  own 
command.  This  execution,  or  feifing  of  lands  by  eitgrt^  is 
of  fo  high  a  nature,  that  after  it  the  body  of  the  defendant 
cannot  be  taken :  but,  if  execution  can  only  be  had  of  the 
goods,  becaufe  there  are  no  lands,  and  fuch  g6ods  are  not  fuf-« 
ficient  to  pay  the  debt,  a  capias  ad  fatisfacitnAim  may  then  be  \ 
had  after  the  elept :  for  fuch  elegit  is  in  this  cafe  no  more  in 
eStOt  than  a  fieri  facias).  So  that- body  and  goods  may  be 
taken  in  execution,  or  land  and  goods  %  but  not  body  and 
land  too,  upon  any  judgment  between  fubjefl  and  fubje^l  in 
the  courfe  of  the  common  law.     But 

5.  Upon  fome  profccutions  given  by  ftatute ;  as  in  the 
cafe  of  recognizances  or  debts  acknowlcged  on  ftatute  mer- 
chant, or  (latutesftaple;  (purfuant  to  theftatutes  13  Edw.I.  [  420  j 
de  mercatoribus^  and  27  Edw,  III.   c.  9.)  upon  forfeiture  of 
thefe,  the  body,  lands,  and  goods,  may  all  be  taken  at  once 
in  execution,  to  compel  the  payment  of  the  debt.  The  pro- 
cefs  hereon  is  ufually  called  an  extent  or  extendi  facias ^  be- 
caufe the  fheriff  is  to  c&ufe  the  lands,  isS'e.  to  be  appraifed  to 
tlieirfull  extended  value,  before  he  delivers  them  to  the 
plaintiff,  that  it  may  be  certainly  known  how  foon  the  debt, 
will  be  fatisfied^  And  by  ftatute  33  Hen*  VIII.  c.  39*  all 
obligations  made  to  the  king  ftiall  have  the  fame  force,  and 
of  confcquence  the  fame  rsmedy  to  recover  them,  as  a  ftatute 
ftaple:  though  indeed,  before  this  ftatute,  the  king  was  in- 
titled  to  fue  out  execution  againft  the  body,  lands,  and  goodd 
ef  his  accountant  or  debtor  '•     And  his  debt  ihall,  in  ftting. 
out  execution,  be  preferred  to  that  of  every  other  credicor^ 
who  hath  not  obtained  judgmentbefore  the  king  commenced 
his  fuit"(4).  The  king's  judgment  alfo  affefiis  all  lands,  which 

j  Hob.  58,  I  3  Rep.  !«• 

fc  F;  N.  B.  131.  ■  Stat.  33  Hen.  VIII.  c.  39.  §  744 
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(4)  If  goods  are  taken  in  execution  by  the  flienfF  on  a  fari 
facias  againft  the  king's  debtor,  and  before  they  are  fold,  an  ex- 
tent 


420  P  It  I  V  A  T  s  Boox  UI. 

the  king'Si  debtor  hath  at  or  after  the  time  of  contra£tiog  his 
debt)  or  which  any  of  his  officers  mentioned  in  /the  ftacute 
13  £liz*  c.  4.  hath  at  or  after  the  time  of  his  entering  on  the 
office :  fo  thati  if  fuch  officer  of  the  crown  alienes  for  a  yalu* 
able  confideration^  the  land  (hall  be  liable  to  the  king's  debt, 
even  in  the  hands  of  a  bona  fide  purchafor ;  though  the  debt 
due  to^  the  king  was  contra£^ed  by  the  vendor  many  years 
after  the  alienation  ^.  Whereas  judgments  between  fubje& 
r  421  1  ^^^  fubje£l  related,  even  at  common  law,  no  farther  bads 
than  the  firft  day  of  the  term  in  which  they  were  recovered, 
in  refpedi  of  the  lands  of  the  debtor  \  and  did  not  bind  lus 
goods  and  chattels,  but  from  the  date  of  the  writ  of  execu- 
tion :  and  now,  by  the  ftatute  of  frauds,  29  Car.  IL  c.  3* 
the  judgment  (hall  not  bind  the  land  in  tlie  hands  of  a  hna 
fide  purchafor,  but  only  from  the  day  of  adlually  figning  the 
fame ;  which  is  directed  by  the  ftatute  to  be  punctually  en- 
tered on  the  record  :  nor  fliall  the  writ  of  execution  bind  the 
goods  in  the  hands  of  a  (Iranger,  or  a  purchafor  %  but  only 
from  the  actual  delivery  of  the  writ  to  the  (heriff  or  other 
officer,  who  is  therefore  ordered  to  endorfe  on  the  back  of  it 
the  day  of  his  receiving  the  fame. 

These  are  the  methods  which  the  law  of  England  has 
pointed  out  for  the  execution  of  judgments :  and  when  the 
plaintiff's  demand  is  fatisfied,  either  by  the  voluntary  pay- 
ment of  the  defendant,  or  by  this  compulfory  proceii,  or 
dtherwife,  fatisfa£lion  ought  to  be  entered  qn  ther«ord,  that 
the  defendant  may  not  be  liable  to  be  hereafter  harafled  a 
iecond  time  on  die  fame  account*  But  all  thefe  writs  of 
execution  mud  be  fued  out  within  a  year  and  a  day  after  die 
judgment  is  entered;  otherwife  the  court  concludes /rfnur 
facie  that  the  judgment  is  fatisfied  and  extin£t :  yet  however 

"  10  Rep.  55,  $6.  «  Skin:  257; 


tent  at  the  king's  fuit  ifTues  upon. a  bond  given  to  the  crown>  which 
extent  bears  date  or  ttfte  afcer  the  delivery  of  the  fieri  facias  to  the 
(herifF,  the  execution  upon  ^t  fieri  facias  (hall  be  completed,  and 
ihall  not  be  defeated  by  the  extent.    4  T,  R,  402* 

it 
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it  will  grant  a  writ  oi  fcire  facias  in  purfuance  of  ftatutc 
Weft m.  2.  ijEdw.I.  c.  45.  for  the  defendant  to  (hew  caufe  f  422  3 
why  the  judgment  fhould  not  be  revived,  and  execution  had 
againft  him;  to  which  the  defendant  may  plead  fuch  matter 
as  he  has  to  allege,  in  order  to  (hew  why  procefs  of  execution 
ihould  not  be  iifued :  or  the  plaintiff  may  ftill  bring  an  a£lion 
of  debt,  foi^nded  on  this  dormant  judgment,  which  was  the 
only  method  of  revival  allowed  by  the  common  law  ^« 

In  this  manner  are  the  feveral  remedies  given  by  the  Eng- 
lifti  law  for  all  forts  of  injuries,  either  real  or  perfonal,  ad- 
miniftered  by  the  feveral  courts  of  jufticc,  and  their  rcfpeftivc 
officers.  In  the  courfe  therefore  of  the  prefent  volume  we 
have,  firft,  feen  and  confidered  the  nature  of  remedies,  by 
the  mere  aft  of  the  parties,  or  mere  operation  of  law,  with- 
out any  fuit  in  courts.  We  have  next  taken  a  view  of  reme- 
dies by  fuit  or  aftion  in  courts :  and  therein  have  contem- 
plated, firft,  the  nature  and  fpecies  of  courts,  inftituted  for 
the  redrefs  of  injuries  in  general ;  and  then  have  fliewn  in 
what  particular  courts  application  muft  be  made  for  the  re- 
drefs of  particular  injuries,  or  the  doftrine  of  jurifdiftions  and 
cognizance.  We  afterwards  proceeded  to  confider  the  na- 
ture and  diftribution  of  wrongs  and  injuries ^fFcdling  every 
fpecies  of  perfonal  and  real  rights,  with  the  refpcdive  reme- 
dies by  fuit,  which  the  law  of  the  land  has  afforded  for  every 
polfible  injury.  And,  laftly,  we  have  deduced  and  pointed 
out  the  method  and  progrefs  of  obtaining  fuch  remedies  in 
the  courts  of  juftice:  proceeding  from  the  firft  general  com* 
plaint  or  original  writ  \  through  all  the  ftages  of  proc^fs^  to 
compel  the  defendant's  appearance )  znd  of  pleading,  or  for- 
mal allegation  on  the  one  fide,  and  excufe  or  denial  on  the 
other ;  with  the  examination  of  the  validity  of  fuch  complaint 
or  excufe,  upon  demurrer ;  or  the  truth  of  the  fads  alleged 
and  denied,  upon  iffue  joined,  and  it's  feveral  trials  ;  to  the 
judgment  or  fentence  of  the  law,  with  rcfpedt  to  the  nature  and 
amount  of  the  redrefs  to  be  fpecifically  given :  till,  after  con- 
fidering  the  fufpenfion  of  that  judgment  by  writs  in  the  nature 

p  Co.  Lift.  290. 
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of  appeals i  wc  have  arrived  at  it's  final  execution  s  which  puts 
the  party  in  fpecific  pofleflion  of  his  right  by  the  intervention 
[  423  ]  of  minifterial  officers^  or  elfc  gives  him  an  ample  fatisfadion, 
cither  by  equivalent  damages,  or  by  the  confinement  of  his 
body  who  is  guilty  of  the  injury  complained  of. 

This  care  and  circumfpeftion  in  the  law, — in  providing 
■  that  no  man's  right  {hall  be  afFefted  by  any  legal  proceeding 
without  giving  him  previous  notice^v  and  yet  that  the  debtor 
fliall  not  by  receiving  fuch  notice  take  occafion  to  efc&pe  from 
juftice;  in  requiring  that  every  complaint  be  accurately  and 
precifely  afcertained  in  writing,  and  be  as  pointedly  and  ex- 
a&ly  anfwered }  in  clearly  ftating  the  queCUon  either  of  lav 
or  of  fad ;  in  deliberately  refolving  the  former  after  full  ar- 
gumentative difcujQion,  and  indifputably  filing  the  latter  by 
a  diligent  and  impartial  trial ;  in  corre6ling  fuch  errors  as 
may  have  arifen  in  either  of  thofe  modes  of  decifion,  from 
accident,  midake,  or  furprize ;  and  in  finally  enforcing  the 
judgment,  when  nothing  can  be  aUcjged  to  impeach  it  5 — this 
anxiety  to  maintain  and  reftore  to  every  individual  the  enjoy- 
ment of  his  civil  rights,  without  intrenching  upon  thofe  of 
any  other  individual  in  the  nation,  this  parental  folicitude 
which  pervades  our  whole  legal  conftitution,  is  the  genuine 
offspring  of  that  fpirit  of  equal  liberty  which  is  the  fingubr 
felicity  of  Englifhmen.  At  the  fame  time  it  mull  be  owned 
to  have  given  an  handle,  in  fome  degree,  to  thofe  complaints, 
of  delay  in  the  pra£lice  of  the  law,  which  a^e  not  wholly 
without  foundation,  but  are  greatly  exaggerated  beyond  tlie 
truth.  There  may  be,  it  is  true,  in  this,  as  in  all  other  de- 
partments of  knowlege,  a  few  unworthy  profeficfrs :  whoftu4f 
the  fcience  of  chicane  and  fophiilry  rather  than  of  truth  and 
juftice ;  aiid  who,  to  gratify  the  fpleen,  the  difhonefty,  and 
wilfulnefs  of  their  clients,  may  endeavour  to  fcreen  the 
guilty,  by  an  unwarrantable  ufe  of  thofe  means  which  were 
.  intended  to  protect  the  innocent.  But  the  frequent  dlfap- 
pointments  and  the  conflant  difcountenance,  that  they  meet 
with  in  the  courts  of  juftice,  have  confined  thefe  men  (to  tl^e 
honour  of  this  age  be  it  fpoken)  both  in  number  and  reputation 

to  indeed  a  very  defpicable  compafs. 
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Yet  feme  delays  there  certainly  are,  and  muft  unavoid- 
ably bej  in  die  conduft  of  a  fuit,  however  defirous  the  parties 
and  their  agents  may  be  to  come  to  a  fpeedy  determination.  [  4^4  1 
Thcfc  arife  from  the  fame  original  eanfes  as  were  mentioned 
in  examining  a  former  complaint  *> ;  from  liberty,  property, 
civility,  commerce,  and  an  extent  of  populous  territory: 
which  whenever  we  are  willing  to  exchange  for  tyranny,  po- 
verty, barbarifm,  idlenefs,  and  a  barren  defart,  we  may  then 
^njoy  the  fame  difpatch  of  eaufes  that  isfo  highly  extolled  in 
fome  foreign  countries.  But  common  fenfe  and  a  little  ex- 
perience will  convince  us,  that  more  time  and  circumfpeftioh 
are  requifite  in  eaufes,  where  die  fuitor^  have  valuable  and 
permanent  rights  to  lofe,  than  where  their  property  is  trivial 
and  precarious,  and  what  the  law  gives  them  to-day,  may  be 
feifed  by  their  prince  to-morrow.  In  Turkey,  fays  Monte- 
fquieu ',  where  little  regard  is  fliewn  to  the  lives  or  fortunes 
of  the  fubje£l,  -all  eaufes  are  quickly  decided :  the  bafha,  on 
a  fummary  hearing,  orders  which  party  he  pleafes  to  be  baC- 
tinadoed,  and  then  fends  them  about  their  bufinefs.  But  in 
free  dates  the  .trouble,  expenfe,  and  delays  of  judicial  pro- 
ceedings are  the  price  that  every  fubjeft  pays  for  hi^  liberty : 
and  in  all  governments,  he  adds,  the  formalities  of  law  in- 
creafe,  in  proportion  to  the  value  which  is  fet  on  the  honour^ 
the  fortune,  the  liberty,  and  life  of  the  fubje£t. 

From  thefe  principles  it  might  reafonably  follow,  that  the 
Engliib  courts  fhould  be  more  fubjed  to  delays  than  thofe  of 
other  nations ;  as  they  fet  a  greater  value  on  life,  on  liberty, 
and  on  property.  But  it. is  our  peculiar  felicity  to  enjoy  the 
advantage,andyet  to  be  exemjited  from  a  proportionable  (hare 
of  the  burthen.  For  the  courfe  of  the  civil  law,  to  which 
mod  other  nations  conform  their  pra&ice,  is  much  more 
tedious  than  ours  ;  for  proof  of  which  I  need  only  appeal  to 
the  fuitors  of  thofe  courts  in  England,  where  the  pra&ice  of 
the  Roman  law  is  allowed  in  it's  full  extent.  And  particu- 
larly in  France,  not  only  ourFortefque  •  accufes  (on  his  own 
knowlege)  their  courts  of  moft  unexampled  delays  in  admi- 

q  St  pag.  3ft7.  •  de  LtvJ.  LL,  r.  53. 
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niftering  juftice ;  but  cvca  a  writer  of  their  own*  has  not  fcru- 
pled  to  teftify,  th^t  there  were  in  his  time  more  caufes  there 
L  425  2  depending  than  in  all  Europe  befides,  and  fome  of  them  an 
hundred  years  old.  But  (not  to  enlarge  upon  the  prodigious 
improvements  which  have  been  made  in  the  celerity  of  jufticc 
by  the  difufe  of  real  a£^ions,  by  the  {latutes  of  amendment 
and  jeofails^  and  by  other  more  modern  regulations,  which 
it  now  might  be  indelicate  to  remember,  but  which  pofterity 
will  never  forget)  the  time  and  attendance  afforded  by  the 
judges  in  our  Englifli  courts  are  alfo  greater  than  thofe  of 
many  other  countries.  In  the  Roman  calendar  there  were  in 
the  whole  year  but  twenty- eight  judicial  or  triverbial"  days 
allowed  to  the  praetor  for  deciding  caufes  ^  :  whereas,  with 
us,  one  fourth  of  the  year  is  term  time,  in  which  three  courts 
conllantly  fit  for  the  difpatch  of  matters  of  law ;  belides  the 
very  clofe  attendance  of  the  court  of  chancery  for  determining 
fuits  in  equity,  and  the  numerous  courts  of  aflife  and  nifi 
prius  that  fit  in  vacation  for  the  trial  of  matters  of  fad.  In- 
deed there  is  no  other  country  in  the  known  world,  that  hath 
an  inftitution  fo  commodious  and  fo  adapted  to  the  difpatch 
of  caufes,  as  our  trials  by  jury  in  thofe  courts  for  the  decifion 
of  fa£ts :  in  no  other  nation  under  heaven  does  juftice  make 
her  progrefs  twice  in  each  year  into  almoft  every  part  of  the 
kingdom,  to  decide  upon  the  fpot  by  the  voice  of  the  people 
themfelves  the  difputes  of  the  remoted  provinces. 

And  here  this  part  of  our  commentaries,  which  regularly 
treats  only  of  redrefs  at  the  common  law,  would  naturally 
draw  to  a  conclufion.  But,  as  the  proceedings  in  the  courts 
of  equity  are  very  different  from  thofe  at  common  law,  and 
as  thofe  courts  are  of  a  very  general  and  extenfivc  jurifdidiion, 
ic  is  in  fome  meafure  a  branch  of  the  talk  I  have  undertaken, 
to  give  the  ftudent  fome  general  idea  of  the  forms  of  pra£Uce 
adopted  by  thofe  courts.  Thefe  will  therefore  be  the  fubje£b 
of  the  enfuing  chapter. 

K  Bod'ia.  dt  Republ,  /.  6.  c»  6.  licehat  fraaorifsrl  trla  verha^  dt^  ^t$^ 

V  See  pag.  407.  addico,     (Calv,  Lex^  ^^sO 

u  Ocberwife  called  duifufti  in  ptiius         w  Speiman  of  Che  tenni,  ^  4,  c.  a« 
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CHAPTER     THE     TWENTY-SEVENTH. 

OF    PROCEEDINGS     in     the 
COURTS     OF    EQJJITY. 


BEFORE  we  enter  on  the  propofed  fubjeft  of  the  en- 
fuing  chapter,  viz*  the  nature  and  method  of  proceed- 
ings In  the  courts  of  equity,  it  will  be  proper  to  recoI]e£i  the 
obfervations  which  were  made  in  the  beginning  of  this  book  * 
on  the  principal  tribunals  of  that  kind,  acknowleged  by  the 
confticution  of  England  ;  and  to  premife  a  few  temarks  upon 
thofe  particular  caufes,  wherein  any  of  them  claims  and 
exercifes  a  folc  jurifdifHon,  diflindl  from  and  exclufive  of 
the  other. 

I  HAVE  already  ^  attempted  to  trace  (though  very  concife- 
ly)  the  hiftory,  rife,  and  progrefs,  of  the  extraoidinary  court, 
or  court  of  equity,  in  chancery.  The  fame  jurifdiftion  is 
exercifed,  and  the  fame  fyllem  of  redrefs  purfued,  in  the 
equity  court  of  the  exchequer ;  with  a  diftinftion  however  as 
tp  fome  few  matters,  peculiar  to  each  tribunal,  and  in  which 
the  other  cannot  interfere.  And,  firit,  of  thofe  peculiar  to 
the  chancery, 

1.  Upon  the  abolition  of  the  court  of  wards,  the  care, 
which  the  crown  was  bound  to  take  as  guardian  of  it's  infant 
ten^ntSj  was  totally  extinguiOied  in  every  feodal  view  \  but 

•  9H-  4S'  S"«  ?'•  ^  P«fr  5«i  *?^* 
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refulted  to  the  king  In  his  court  of  ohanceiyi  together  with 
the  general  protection  ^  of  all  other  infants  in  the  kingdom. 
When  therefore  a  fatherlefs  child  has  no  other  guardian,  the 
court  of  chancery  has  a  right  to  appoint  one  (i):  and,  from 
all  proceedings  relative  thereto,  an  appeal  lies  to  the  houfe  of 
lords.  The  court  of  exchequer  can  only  appoint  a  guardian 
ad  litem f  to  manage  the  defence  of  the  infant  if  a  fuit  be  com* 
menced  againit  him  ;  a  power  which  is  incident  to  the  jorif- 
di£lion  of  every  court  of  juftice  <* :  but  when  the  intereft  of  a 
minor  comes  before  the  court  judicially,  in  the  progrefs  of 
a  caufe,  or  upon  a  bill  for  that  purpofe  filed,  either  tribunal 
indifcriminately  will  take  care  of  the  property  of  the  infant, 

2.  As  to  idiots  and  lunatics :  the  king  himfelf  ufed  formerly 
to  commit  the  cuftody  of  them  to  proper  committees,  in^vcry 
particular  cafe  j  but  now,  to  avoid  folicitations  and. the  very 
fliadow  of  undue  partiality,  a  warrant  is  iflued  by  the  king  * 
under  his  royal  fign  manual  to  the  chancellor  or  keeper  of  his 
feal,  to  perform  this  office  for  him :  and,  if  he  afts  impro- 
perly in  granting  fuch  cuftodies,  the  complaint  muft  be  made 
to  the  king  himfelf  in  council  ^  (2).  But  the  previous  proceed- 
ings on  the  commiiFion,  to  inquire  whether  or  no  the  party 
be  an  idiot  or  a  lunatic,  arc  on  the  law-fide  of  the  court  of 
chancery,  and  can  only  be  redrefled  (if  erroneous)  by  writ  of 
error  in  the  regular  courfe  of  law, 

3.  The  king,  as  parens  patriae^  has  the  general  fuperin- 
tendency  of  all  charities  ;  which  he  excrc  fes  by  the  keeper  of 
his  confcience,  the  chancellor.   '  And  therefore,  whenever  it 

c  F.  N.  B.  27.  e  See  book  I.  ch.  S. 

<*  Cro.  Jitf.  64X.   2  Lev.  163.    T.      '^  3  P«  Wm$.  io5.  Sec  Reg.  Br.  »6*» 
]witu  90.  , 


(1)  And  the  court  of  chancery  will  appoint  a  guardian  to  an  in- 
fanty  and  allow  him  a  faitable  maintenance^  on  a  petition,  though 
there  is  no  caufe  depending.  Ex  parte  Kait^  3  BrQ,  Chan.  Rep. 
83.     Ex  parte  Salter,  ibid,  500.    Ex  part  €  Whitfield.     2  Aik,  315, 

(2)  See  1  voL  303.  n.  5, 
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is  neceflary,  the  attorney^genenil,  at  the  relation  of  fome  in* 
formantj  (who  is  ufually  called  the  relator)  files  ex  officio  an 
information  in  the  court  of  chancery  to  have  the  charity  pro- 
perly eftabliflied.  By  ftatute  alfo  43  Eliz.  c.  4.  authority  is 
given  to  the  lord  chancellor  or  lord  keeper^  and  to  the  chan- 
cellor of  the  duchy  of  Lancafter^  refpeftively,  to  grant  com- 
aiiflions  under  their  feveral  fealsj  to  inquire  into  any  abufes  [  428  ] 
of  charitable  donations^  and  re£lify  the  fame  by  decree; 
which  may  be  reviewed  in  the  refpe£iive  courts  of  the  feveral 
chancellors,  upon  exceptions  taken  thereto.  But,  though 
this  is  done  in  the  petty  bag  office  in  the  court  of  chancery ]| 
becaufe  the  commiflion  is  there  returned,  it  is  not  a  proceed-  ' 
ing  at  common  law,  but  treated  as  an  original  caufe  in  the 
court  of  equity.  The  evidence  below  is  not  taken  down  in 
writing,  and  the  refpondent  in  his  anfwer  to  the  exceptions 
may  allege  what  new  matter  he  pleafes  \  upon  which  they  go 
to  proof,  and  examine  witnefles  in  writing  upon  all  the  mat- 
ters in  liTue :  and  the  court  may  decree  the  refpondent  to 
pay  all  the  cofts,  though  no  fuch  authority  is  given  by  the 
ftatute.  And,  as  it  is  thus  confidered  as  an  original  caufe 
throughout,  an  appeal  lies  of  courfe  from  the  chancellor's 
decree  to  the  houfe  of  peers  «,  notwithftanding  any  loofc  opi- 
nions to  the  contrary  ^. 

4.  By  the  feveral  ftatutes  relating  to  bankrtipts^  a  fum- 
mary  jurifdi£lion  is  given  to  the  chancellor,  in  many  mat- 
ters confequcntial  or  previous  to  the  commiffions  thereby  di- 
re£lcd  to  be  iflued;  from  which  the  ftatutes  give  no  ap- 
peal (3). 

On  the  other  hand,  the  jurifjiclion  of  the  court  of  chan- 
cery doth  not  extend  to  fome  caufes,  wherein  relief  may  be 

e  Dake'schar.  ufet.  6i.  ii8.  Cor-      9  May,  1743* 
poratlon  of  Burford  v.  Lenth^l.  Capt-  ^  2  Vein.  iiS. 


{3)  The  fummary  jurifdiclion  of  the  court  of  equity,  in  cafes 

of  bankrupt,  muft  be  perfonally  exsrcifed  by  the  chancellor,  Icrd- 

keeperj  or  the  lords  commiiuoner:)  of  the  great  (eal.     z  WoodJU 

400. 
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had  in  the  exchequer.  No  information  can  be  brought,  in 
chancery,  for  fucli  miftaken  charities,  as  arc  given  to  the 
king  by  the  (latutcs  for  fupprefling  fuperftitious  ufes.  Nor 
can  chancery  give  any  relief  againft  the  king,  or  direft  any 
ad  to  be  done  by  him,  or  make  any  decree  difpofmg  of  or 
afTefling  his  property ;  not  even  in  cafes  where  he  is  a  royal 
truflcc*{4).  Such  caufes  muft  be  determined  in  the  court  of 
exchequer,  as  a  court  of  revenue ;  which  alone  has  power 
C  429  ]  over  the  king*s  treafure,  and  the  officers  employed  in  It's  ma- 
nagement :  unlefs  where  it  properly  belongs  to  the  duchy 
court  of  Lancalter,  which  hath  alfo  a  fimilar  jurifdidion  as 
a  court  of  revenue ;  and,  like  the  other,  confifts  of  both  a 
court  of  law  and  a  court  of  equity. 

In  all  other  matters,  what  is  faid  of  the  court  of  equity  in 
chancery  will  be  equally  applicable  to  the  other  courts  of 
equity.  Whatever  difference  there  may  be  in  the  forms  of 
practice,  it  arifcs  from  the  different  conftitution  of  their  ofE- 

'  Hu^glns  V.  Yorkbuitdtogii  Compai-      Lightbounv.  Attorney  •general.    Came%. 
nj.  Cane,  24  Od.  1740,  Reeve  V.  At-       %  May,  I74-3* 
torney.gcn«ral.   Cane.  27  Nov.  174X. 


«f 


(4)  '*  Where  the  rights  of  the  crown  are  concerned^  if  they 

extend  only  to  the  fpperintendance  of  a  public  traft«  as  in  the 
*'  cafe  of  a  charity,  the  king's  attorney-general  may  be  made  a 
"  party  to  fuflain  thofe  rights;  and  in  other  cafes  where  the 
"  crown  is  not  in  pofTeilion^  a  title  veiled  in  it  is  not  impeached* 
"  and  it's  rights  only  incidentally  concerned ;  it  has  generally  been 
**  coniidered,  that  the  king's  attorney-general  may  b^  made  a 

party  in  refpefl  of  thofe  rights,  and  the  praflice  has-been  ac- 
f  cordingly.    (i  P.  Wms,  44$.^     But  where  the  crown  is  in 

poffeflion*  or  any  title  is  veiled  in  it  which  the  fuit  feeks  to  di- 
**  veil,  or  it's  rights  are  the  immediate  and  fole  objefl  of  the  fuit, 
**  the  application  muft  be  to  the  king,  by  petition  of  right,  (Reeve 
«f  againft  Attorney-general,  mentioned  in  Penn  <{;,  lord  Baltimore, 
•'  I  Vef.  445,  446.)  upon  which,  however,  the  crown  may  i^fer 
''  it  to  the  chancellor  to  do  right,  and  may  dire^  that  the  at^rney* 
**  general  ftiall  be  made  a  party  to  a  fuit  for  that  purpofe.  The 
**  queen  has  alfo  the  fame  prerogative,  (z  Roll,  A^r*  ZiyJ** 
Mtlf*  Treat,  on  Pleadings  in  dan, 

cers: 


« 


«« 
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ccrs :  or,  if  they  differ  in  any  thing  more  cflcntial,  one  of       " 
them  muft  certainly  be  wrong;  for  truth  and  juftice  are  al* 
ways  uniform^  and  ought  equally  to  be  adopted  by  them  all. 

LEt  us  next  take  ^  brief,  but  coipprehenCve,  view  of  the 
general  nature  of  tquUyy  as  now  underdood  and  pra^iifed  in 
our  feveral  courts  of  judicature.  I  have  formerly  touched 
upon  it  ^y  but  imperfeftly :  it  deferves  a  more  complete  ex- 
plication. Yet  as  nothing  is  hitherto  extant,  that  can  give 
9  ftratiger  a  tolerable  idea  of  the  courts  of  equity  fubfifting 
in  England,  as  diftinguiihed  from  the  courts  of  law,  the 
compiler  of  thefe  obfervations  cannot  but  attempt  ic  with  di£« 
dence :  thofe  who  know  them  bed,  are  too  much  employed 
to  find  time  to  write  \  and  thofe,  who  have  attended  but  little 
in  thofe  courts,  muft  be  often  at  a  lofs  for  materials. 

EqyiTT  then,  in  it's  true  and  genuine  meaning,  is  the 
Ibul  and  fpirit  of  all  law  :  po/itive  law  is  conftrued,  and  ra'^ 
iional  law  is  made,  by  it.  In  this^  equity  is  fynonymous  to 
juftice ;  in  that,  to  the  true  fenfe  and  found  interpretation 
of  the  rule.  But  the  very  terms  of  a  court  of  equity^  and  ai 
court  of  lawy  as  contrafted  to  each  other,  are  apt  to  confound  , 

and  miilead  us:  as  if  the  one  judged  without  equity,  and 
the  other  was  not  bound  by  any  law.  Whereas  every  defini- 
tion or  illuftration  to  be  met  with,  which  now  draws  a  line 
between  the  two  jurifdidions,  by  fetting  law  and  equity  in 
oppofition  to  each  other,  will  be  found  either  totally  erro»-  f  ^m  1 
neous,  or  erroneous  to  a  certain  degree. 

f.  Thus  in  the  firft  place  it  is  fdd',  that  it  is  the  bufi- 
nefs  of  a  court  of  equity  in  England  to  abate  the  rigour  of 
the  common  law.  But  no  fuch  power  is  contended  for.  Plard 
was  thi:  cafe  of  bond-creditors,  whofe  debtor  devifed  away  his 
real  eftate;  rigorous  and  unj^ft  the  rule,  which  put  the  de-> 
vifee  in  a  better  condition  than  the  heir  <" :  yet  a  court  of 
equity  had  no  power  to  interpofe.  Hard  b  the  common 
law  ftill  fubfifting,  that  land  devifisd,  or  defcending  to  the  heir«. 

k  Vol.  I.  introd.  §163.  adeale*         *  See  vol.  IL  ch«  13.  pag.  37S. 
'I^ord  Kaymi.  pr^ic.  o/c^ult.  44* 
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ihall  not  be  liable  to  rimple  contra£l  debts  of  the  anceftor  or 
devifor ",  although  the  monef  was  laid  out  in  purchaGng 
the  very  land ;  and  that  the  fatl^er  fliall  never  immediately 
facceed  as  heir  to  the  real  eilat;e  of  the  fon  ^ :  but  a  court  of 
«qtiity  can  give  no  relief  i  though  in  both  thefe  inftances  the 
artificial  reafon  of  the  law>  arifing  from  feodal  principles,  has 
long  ago  entirely  ceafed.  The  like  may  be  obferved  of  the 
defcent  of  lands  to  a  remote  relation  of  the  whole  blood,  or 
«vcn  their  efcheat  to  the  lord»  in  preference  to  the  owner's 
half-brother  ^ }  and  of  the  total  ftop  to  all  ju(txce>  by  caufing 
tihe  parol  to  demur  %  whenever  sm  infant  is  fued  as  heir  or  i» 
party  to  a  real  a£^ion.  In  aU  fuch  caies  of  poiitive  law,,  the 
courts  of  equity,  as  well  as  the  courts  of  law,  muft  fay  with 
Ulpian  %  <<  hoc  qui  Jem  per  quam  durum  ejl^fidita  lexfcripim  efi^* 

2.  It  18  faid  s  that  a  court  of  equity  determines  according 
to  the  fpirit  of  the  rule,  and  not  according  to  the  ftridfaiefs  of 
the  letter*  But  fo  alfo  does  a  court  of  law.  Both,  for  In- 
ftance,  are  equally  bound,  and  equally  profefs,  to  interpret 
ftatutes  according  to  the  true  intent  of  the  legiflature.  In  ge- 
neral laws  all  cafes  cannot  be  forefeen  \  or,  if  fbrefeen,  can- 
not be  exprefied :  fome  will  arife  that  will  fall  within  the 
[  43^  J  "^c^"^"g)  though  not  within  the  words,  of  thelegiflator;  and 
others,  which  may  fall  within  the  letter,  may  be  contrary  to 
his  meaning,  though  not  exprefsly  excepted.  Thefe  cafes^ 
thus  out  of  the  letter,  are  often  faid  to  be  within  the  equity, 
of  an  a£^  of  parliament ;  and  fo  cafes  within  the  letter  are 
frequently  out  of  the  equity.  Here  by  equity  we  mean  no- 
thing but  the  found  interpretation  of  the  law ;  though  the 
words  of  the  law  itfelf  may  be  too  general,  too  fpecial,  or 
otherwife  inaccurate  or  defeftive.  Thefe  then  are  the  cafes 
which,  as  Grotius'  fays,  **  lex  non  exaEle  definite  fed  arhitrio 
**  honi  viri  permittit  /'  in  order  to  find  out  the  true  fcnfe  and 
meaning  of  the  lawgiver,  from  every  other  topic  of  conftruc- 
tion.     But  there  is  not  a  finglc  rule  of  interpreting  laws, 

•  Seetol.  II.  ch.  15.  pag.  243^  144.       <)  Seepag.  300. 

c3i.  2;.  pag.  %n.  '  ff  40-  9-  "• 

c  JbtJ>  cK.  14.  pag.  2oS,  .•  Lord  Kayms.  princ.  of  (quit.  177. 

Tf'Jkid*  p«S'  *^7«  *  diaequ'uate,  \  j. 

8  whether 


Ch.  27.  Wrong  s.  431 

\vhether  equitably  or  ftri£tly,  that  19  not  equally  uied  by  the- 
judges  in  the  courts  both  of  law  and  equity  :  the  conftrudHon 
mull  in  both  be  die  fame :  or,  if  they  diflcr,  it  is  only  as  one 
court  of  law  may  alfo  happen  to  difier  from  another.  Each 
endeavours  to  fix  and  adopt  the  true  fenfc  of  the  law  in  quef«» 
tion;  neither  can  enlarge^  diminiihy  or.alter^  that  fenfe  in  a 
finglr  tittle. 

3.  Again^  it  hath  been  faid ",  that  frauds  aeciitnt^  and 
irufi  are  the  pr<^cr  and  peculiar  obje£ts  of  a  court  of  equity^ 
But  every  kind  oi  fraud  is  equally  CQgnizable,  and  equally  ad» 
verted  to^  in  a  court  of  law :  and  fome  frauds  are  cogniz* 
able  only  there ;  as  fraud  in  obtaining  a  de vife  of  lands^  which 
is  always  fent  out  of  the  equity  courts  to  be  there  deter* 
mined.  Many  accidents  are  alfo  fupplied  in  a  court  of  law; 
as,  lofs  of  deeds,  miftakes  in  receipts  or  accounts,  wrong 
payments,  deaths  which  make  it  impoffible  to  perform  a  con-  " 
dition  literally,  and  a  multitude  of  other  contingencies: 
and  many  cannot  be  relieved  even  in  a  court  of  equity  ;  as^ 

if  by  accident  a  recovery  is  ill  fuilered,  a  devife  ill  exe^     - 

cuted,  a  contingent  remainder  deftroyed,  or  a  power  of  leafing 

omitted  in  a  family  fettlement.     A  technical  trujij  indeed^ 

created  by  the  limitation  of  a  fecond  ufc,  was  forced  into 

the  courts  of  equity,  in  the  manner  formerly  mentioned^ :  [  432  ] 

and  this  fpecies  of  trufts,  extended  by  inference  and  conftruc- 

tion,  have  ever  fincc  remained  as  a  kind  oi peculium  in  thofe 

courts.    But  there  are  other  trufts,  which  are  cognizable  in 

a  court  of  law  :  as  depofits,  and  all  manner  of  bailments  ; 

and  efpecially  tjiat  implied  contrad,  fo  highly  beneficial  and 

lifefuly  of  having  undertaken  to  account  for  money  received 

to  another's  ufe  ^,  which  is  the  ground  of  an  a£iion  on  the 

cafe  almoft  as  univerfally  remedial  as  a  bill  in  equity. 

4.  Once  more  ;  it  has  been  faid  that  a  court  of  equity  is 
not  bound  by  rules  or  precedents,  but  afls  from  the  opinion 
of  the  judge  ^^  founded  on  the  circumftances  of  every  parti- 

0  I  Roll.  Abr.  374.  4  Infi.  84.   10  >  See  pag.  163. 

MoJ.  I.  y  TbU  i»  ftated  by  Mr.  ScMen  (T4. 

^    «  Book  II*  ch.  lOt^  We  talk,  tit.  equity)  with  more  plea* 
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cuiar  cafe.  Whereas  the  fyftem  of  our  courts  of  equity  is  a 
,  laboured  conne£ied  fyftem^  goTcrned  by  eftablifhed  rules, 
and  bound  down  by  precedents,  from  which  they  do  not  de« 
part,  although  the  reafon  of  fome  of  them  may  perhaps  be 
liable  to  obje£lion.  Thus  the  refuimg  a  wife  her  dower  in 
a  truft^ftate  %  yet  allowing  the  hufband  his  cortefy :  the 
holding  the  penalty  of  a  bond  to  be  merely  a  fccurity  for  the 
debt  and  intereft,  yet  conlidering  it  fometxmes  as  the  debt  it- 
felf,  fo  that  the  intereft  fliall  not  exceed  that  penalty  f;  the 
difltnguifhing  between  a  mortgage  at  J!ve  per  cent^  with  a 
claufe  of  redu£lion  to /bur,  if  the  intereft  be  regularly  paid, 
and  a  mortgage  ^xfour  per  cent,  with  a  claufe  of  enlargement 
tofive^  if  the  payment  of  tlie  intereft  be  deferred  \  fo  that  the 
ibrmer  fhall  be  deemed  a  confcientrous,  the  latter  an  nnright* 
eous»  bargain  ^ :  all  thefe>  and  other  cafes  that  might  be  in- 
ftanced^  are  plainly  rules  of  pofitive  law  y  fupported  only  by 
C  433  J  ^'^^  reverence  that  is  fhewn,  and  generally  rcry  pnoperly 
fliewn,  to  a  fcries  of  former  determinations ;  that  the  rule 
of  property  may  be  uniform  and  fteady.  Nay,  fometimes  a 
precedent  is  fo  ftriftly  followed,  that  a  particular  judgment, 
founded  upon  fpecial  circumftancess  gives  rife  to  a  general 
rule*. 

In  (hort,  if  a  court  of  equity  in  England  did  reajly  z€t^ 
as  many  ingenious  writers  have  fuppofed  it  (&om  theory) 
to  do,  it  would  rife  above  all  law,  either  common  or  fta* 
tute,  and  be  a  moft  arbitrary  legidator  in  every  particular 
cafe.  No  wonder  they  are  fo  often  miflaken.  Grotius> 
or  PufTendorf,  or  any  other  of  the  great  matters  of  jurifpru- 
deoce^  wpuld  have  been  as  little  able  to  difcover,  by  their 

Antijr  th«n  tnitb.  *^  For  Anr,  we  have  •^  foot,  a  t^rrd  an  indiA^rent  foot     It 

<<  a  mcafure,  and  know  whac  to  truft  <«  is  the  Utnt  thing  urltk  the  chasscU 

^  to:  tfi/Uj\%  according  to  the  confci.  *<  lor^s  c  nfcience.** 

«<  cnceor  himtl^at  U  cbancdlor  j  and^  a  2  P.  Wm*.  640.  Sec  vol.  XI.  pg^ 

^*  as  thai  is  Ur^T  or  Borrower,  fo  is  337. 

•^  eq;u*f?  j\  *Th  ail  one,  as  if  they  ft  uM  «  Salk.  r  C4. 

^  snake  the  ftard^ird  for  the  neafore  a  ^  s  Vera.  sS^.  3 16.     3  Atk.  5*0. 

<<  chanceUor*s  foot.  What  an  uncertaia  c  See  the  cafe  of  Fofter  and  Maat^ 

**  meafure  would  this  be!  One  chancel-  i  Vera.  473.  with  regard  to  the  aadtC- 

*<  id!  has  a  bog  foot^  aoocher  a  ihort  pofcd  refiduitm  of  ^CTfoD4  citate«. 

own 
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own  lights  the  fyftem  of  a  court  of  equity  In  England,  as  the 
fyftem  of  a  court  of  a  law :  efpecially,  as  the  notions  before- 
mentioned,  of  the  charafleri  power,  and  pra&ice  of  a  court 
of  equity,  were  formerly  adopted  and  propagated  (though  not 
with  approbation  of  the  thing)  by  our  principal  antiquaries 
and  lawyers;  Spelman^,  Coke%  Lambard^,  and  Selden  ^^ 
and  eyen  the  great  Bacon  ^  himfelf.  But  this  was  in  the  in-> 
fancy  of  our  courts  of  equity,  before  their  jurifdi£tion  was 
fettled,  and  when  the  chancellors  themfelves,  partly  from 
their  ignorance  of  law,  (being  frequently  bifliops  or  ftatefmen)  . 
partly  from  ambition  and  luft  of  power,  (encouraged  by  the 
arbitrary  principles  of  the  age  they  lived  in)  but  principaUy 
from  the  narrow  and  unjufl:  deciGons  of  the  courts  of  law, 
had  arrogated  to  themfelves  fuch  unlimited  authority,  as  hatk 
totally  been  difclaimed  by  their  fucceflbrs  for  now  above  a  ceii- 
tury  paft«  The  decrees  of  a  court  of  equity  were  then  rather 
in  the  nature  of  awards,  formed  on  the  fudden  pro  re  nata^  v 
with  more  probity  of  intention  than  knowlege  of  the  fubje^; 
founded  on  no  fettled  principles,  as  being  never  deHgned,  f  ^^4  ] 
and  therefore  never  ufed,  for  precedents.  But  the  fyltems 
of  jurifprudence,  in  our  courts  both  of  law  and  equity,  are 
now  equally  artificial  fyftems,  founded  in  the  fame  principles 
of  juftice  and  pofitive  law;  but  varied  by  difierept  ufages  in 
the  forms  aod  mode^f  their  proceedings :  thp  one  being  ori- 
ginally, derived  (though  much  reformed  and  improved)  from 
the  feodal  cuAoms,  as  they  prevailed  in  different  ages  in  the 
jSaxon  and  Norman  judicatures ;  the  other  (but  with  equ4 
improvements)  from  the  imperial  and  pontifical  formulariesj 
introduced  by  their  clerical  chancellors. 

The  fuggeftion  indeed  of  every  bill,  to  give  jurifdiciion 
to  the  courts  of  equity  (copied  from  thofe  early  times)  is 
that  the  complainant  hath  no  remedy  at  the  common  law. 

4  ^de  infumtku  trihunalibui  multi  #-  prout  fuMt  vldthttur  prudeiuist.  (CUft^ 

iegum  cajttont  dtcemuni  judUtSf  f^lui  [fi  loS. ) 
rtftxegeret)  abUfCf  cancelUr'an  ex  trh'tm  *  See  pag.  4,  55* 

9rio\  nee  a/itenfecrftisteneturfwae  curiae  ^  jirchehn.  yt,  7a,  73* 

mglfui  ipfiuSf  fuiHf  tlmuntte n«v0 rat'muf  f  ubifupra, 

rcngvojcat  fuae  ^flu^ntf  muut  et  dtUat  ^  Dt  j^ugnu  Seient,  /•  $•  r,  3. 

•  But 


4J4  f  nt  7  AT  t  Book  III. 

But  he  who  fliottld  from  thence  conclude,  that  no  cafe  is 
Judged  of  in  equity  where  there  might  have  been  relief  at 
]aW|  and  at  the  fame  time  cafts  his  eye  on  the  extent  and 
variety  of  the  cafes  in  out  (equity-reports,  muft  think  the  law 
«  dead  letter  indeed.    The  rules  of  property,  rules  of  evi- 
dence, and  rules  of  interpretation  in  both  courts  are,  or 
ftould  be,  exaftly  the  fame :  both  ought  to  adopt  the  bcft, 
fw  muft  ceafe  to  be  courts  of  juftice.    Formerly  fome  caufes, 
•which  now  no  longer  cxift,  might  occafion  a  different  rule 
to  be  followed  In  one  court,   from  what  was  afterwards 
adopted  in  the  other,  as  founded  in  the  nature  and  reafon  of 
the  thing :  but,  the  inftant  thofc  caufes  ceafed,  the  meafure 
<if  fubftantial  juftice  ought  to  have  been  the  fame  in  both. 
Thus  the  penalty  of  a  bond,  originally  contrived  to  evade 
the  abfurdity  of  thofc  monkifh  conftitutions  which  prohibited 
talcing  intereft  for  money,  was  therefore  very  pardonably 
contidered  as  the  real  debt  in  the  courts  of  law,  when  the 
debtor  neglcftcd  to  perform  his  agreement  fbr  the  return  of 
the  loan  with  intereft :  for  the  judges  could  not,  as  the  law 
then  ftood,  give  judgment  that  the  Intereft  (hould  be  fpeci- 
Bcdilj  paid.    But  when  afterwards  the  taking  of  interefl  be- 
came legal,  as  the  ncceflary  companion  of  commerce  *,  nay 
after  the  ftatute  6f  37  Hen.  VIII.  c.  9:  had  declared  the 
r  435  3  ^^^  ^^  ^^^^  itfelf -to  be  **  the  juft  and  true  intent**  for  which 
the  obligation  was  given,  their  narrow-minded  fucccJTors 
ftill  adhered  wilfully  and  technically  to  the  letter  or  the 
'^  antient  precedents,  and  refufed  to  confider  the  payment  of 

principal,  intereft,  and  cofts,  as  a  full  fatisfaflion  of  the 
bond.  At  the  fame  time  more  liberal  men,  who  fate  in  the 
courts  of  equity,  conftrued  the  inftrumcnt,  according  to  it's 
"  juft  and  true  intent,"  as  merely  a  fecurity  for  the  loan  * 
in  which  light  it  was  certainly  underftood  by  the  p&rties, 
at  leaft  after  thefc  determinations  ;  and  therefore  tliis  con- 
ftru£bk)n  (hould  have  been  univerfally  received.  So  in 
mortgages,  being  only  a  landed  as  the  other  is  a  perfonal 
fecurity  for  the  money  lent,  the  payment  of  principal,  iq- 
tereft,  and  cofts  ought  at  any  time,  before  judgment  exe- 

1  See  vol.  II*  pag.  456. 

cuted^ 
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cutcd,  to  have  Tavcd  the  forfeiture  in  a  court  of  law,  as  well 
as  in  a  court  of  equity;  And  the  inconvenience  as  well 
as  injuftice,  of  putting  diflferent  conftrudlions  in  different 
courts  upon  one  and  the  fame  tranfa£}ion,  obliged  the  par* 
liament  at  length  to  interfere,  and  to  direft  by  the  ftatutes 
4  &  5  Ann.  c.  16.  and  7  Geo.  II.  c.  20.  that,  in  thecafei 
of  bonds  and  mortgages,  what  had  longbecn  the pra£lice  of 
the  courts  of  equity  fliould  alfo  for  the  future  be  univerf^lly 
followed  in  the  courts  of  law ;  wherein  it  bad  before  thefe 
ilatutes  in  fome  degree  obtained  a  footing  j. 

Acain;  neither  a  court  of  equity  nor  of  law  can  rarjr 
men's  wills  or  agreements,  or  (in  other  words)  make  wilh 
or  agreements  for  them.  Both  are  to  underdand  them  trulyt 
and  therefore  both  of  them  uniformly.  One  court  ought  not 
Co  extend,  nor  the  other  abridge,'  a  lawful  proviHon  delibe* 
rately  fettled  by  the  parties,  contrary  to  it's  juft  intent.  A 
court  of  equity,  no  more  than  a  court  of  law,  can  relieve 
againft  a  penalty  in. the  nature  of  flared  damages ;  as  a  rent 
of  5  /.  an  acre  for  ploughing  up  antient  meadow  ^ :  nor 
againft  a  lapfe  of  time,  where  the  time  is  material  to  the 
contract ;  as  in  covenants  for  renewal  of  leafes.  Both  courts 
will  equitably  conftrue,  but  neither  pretends  to  control  or 
change,  a  lawful  ftlpulation  or  engagement. 

The  rules  of  decifion  are  in  both  courts  equally  appofite  [  ^^6  '^ 
to  the  fubjefts  of  which  they  take  cognizance.  Where  the 
fubje£l-matter  is  fuch  as  requires  to  be  dctezminQd  fecundum 
aequum  et  bonuniy  as  generally  upon  actions  on  the  cafe,  the 
judgments  of  the  courts  of  law  are  guided  by  the  moft  libe- 
ral equity.  In  matters  of  poGtive  right,  both  courts  muft 
fttbmit  to  and  follow  thofe  antient  and  invariable  maxims 
«*  quae  rellifa  funt  et  tradiia '."  Both  follow  the  law  of  na- 
tions, and  colle£t  it  from  hiftory  and  the  moft  approved  au- 

j  2  Kek.    55^.    555.      Salk.    597.  dlcere  dcbtmvt  \   di  jure  populi  Rcmani^  . 

6  Mod.  II.  60.  1 01  •  quars  reliBa  funt  tt  tradlta.  (Cic.  de 

k  2  Atk.239.  Ltg,  I,  3.  adfalc.) 
1  l^tjurt  MtHrag  ccgitsrtper  r$saf^ue 

thors 
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thors  of  all  countries,  where  the  quedion  is  the  obje£l  of 
that  law:  as  in  cafe  of  the  privileges  of  cmbafladors '"y 
he  Images,  or  ranfom-bills ".  In  mercantile  tranfa£lions  they 
follow  the  marine  law  o,  and  argue  from  the  ufages  and  au- 
tboritics  received  in  ^11  maritime  countries.  Where  they  cxer- 
cife  a  concurrent  jurifdi^lion^  they  both  follow  the  law  of  the 
proper  ^rtf/Tt^r  in  matters  originally  of  ecclefiaftical  cogni- 
jEance,  they  both  equally  adopt  the  canon  or  imperial  law, 
according  to  the  nature  of  the  fubje^  "i ;  and»  if  a  queftioa 
came  before  either,  which  was  properly  the  obje£^  of  a 
fureign  municipal  law,  they  would  both  receive  information 
what  is  the  rule  of  the  country  ^ ;  and  would  both  decide  ac- 
cordingly. 

Such  then  being  the  parity  of  law  and  reafbn  which  go- 
verns both  fpecies  of  courts,  wherein  (it  may  be  aflced)  docs 
their  eflential  diiference  confift  ?  It  principally  confifts  in 
t!ie  different  modes  of  adminiftering  juftice  in  each ;  in  the 
node  of  proof,  the  mode  pf  trial,  and  the  mode  of  relief. 
Upon  thefe,  and  upon  two  other  accidental  grounds  of  ju- 
rifdiftion,  which  were  formerly  driven  into  thofc  courts  by 
rarrow  decifions  of  the  courts  of  law,  viz.  the  true  con- 
ftruftion  of  fecuritics  for  money  lent,  and  the  form  and  effeA 
C  437  ]  of  ^  trufl:  or  fecond  ufej  upon  thefe  main  pillarS||i^  been 
gradually  erefted  that  ftruftureof  jurifprudcncc,  which  prc- 
valb  in  our  courts  of  equity,  and  is  inwardly  bottomed  upon 
the  fame  fubftantial  foundations  as  the.  legal  fyftem  v^hich 
hath  hitherto  been  delineated  in  thefe  commentaries ;  how- 
ever different  they  may  appear  in  their  outward  form^  from 
the  different  tafle  of  their  architefls. 

I.  And,  firft,  as  to  the  mode  of  proof .  When  fadis,  or 
their  leading  circumftances,  reft  only  in  the  knowlege  of  the 
party,  a  court  of  equity  applies  itfclf  to  his  confciencc,  and 
purges  him  upon  oath  with  regard  to  the  truth  of  the  tranf- 

•  I"  Sec  vol.  I.  page  253.  ^459.461.467. 

n  Ricozd  V.  Bettenham.  Tr»  5  Geo.  p  See  vol.  If.  page  513* 

III.  B.  R,  HUiJ.  504. 

o  Sec  vol.  I.  page  75.  vol.  U,  page  »  XhiJ*  463. 

4  aAftoa 


adion }  and,  thstt  being  once  difcovered,  the  jttdgpient  is  the 
fame  in  equity  as  it  would  have  been  at  law.  But^  for  want 
of  this  diffiovery  at  Iaw>  the  courts  of  equity  have  acquired  a  . 
concurrent  jurifdiflion  with  every  other  court  in  all  matters 
of  account  '•  As  incident  to  accounts^  they  take  a  concur* 
rent  cognizance  of  the  adminiftration  of  perfonal  aflet$% 
confequeotly  of  debts,  legacies^  the  diftribution  of  the  refi*  ' 
due,  and  the  omdudk  of  executors  and  adminiftrators".  As 
incident  to  accounts,  they  alfo  take  the  concurrent  jurif- 
diStion  of  tithes,  and  all  queftions  relating  thereto  "^ ;  of  all 
dealings  in  partnerfliiji ',  and  many  other  mercantile  tranf* 
adlions ;  and  fo  of  bailifis,  receivers,  fadors^  and  agents^.  It 
would  be  endlefs  to  point  out  all  the  feveral  avenues  in  human 
affairs,  and  in  this  conmiercial  age>  which  lead  to  or  end  in 
accounts. 

FnoM  the  fame  fruitful  fource,  the  compulfive  difcovery 
upon  oath,  the  courts  of  equity  have  acquired  a  jurifdiAion 
over  iilmoft  all  matters  of  fraud  * }  all  matters  in  the  private 
knowlege  of  the  party,  which,  though  concealed,  are  bind- 
ing in  confcience ;  and  all  judgments  at  lawj  obtained 
through  fuch  fraud  or  concealment.  And  this,  not  by  im- 
peaching or  reveriing  the  judgment  itfelf,  but  by  prohibiting  «-  |  « 
the  plaintiff  from  taking  any  advantage  of  a  judgment,  ob- 
tained by  fupprefling  the  truth  *  i  and  which,  had  the  fame 
f  a£^s  appeared  on  the  trial,  as  now  are  difcovered,  he  would 
never  have  obtained  at  alL 

a.  As  to  the  mode  of  trial.  This  is  by  interrogatories 
adminiftered  to  the  witneffes,  upon  which  their  depofitions  are 
taken  in  writing,  wherever  they  happen  to  lefide.  If  there-^ 
fore  the  caufe  arifes  in  a  foreign  country,  and  the  witnefles 
refide  upon  the  fpot  i  if,  in  caufes  arifing  in  England^  the 
witneffes  are  abroad,  or  ihortly  to  leave  the  kingdom^  or  if 

•  I  Chan.  Ctf.  57.  T  «  Vent.  63S. 

c  s  P.  W«i.  145,  •  at  Chan.  CaC  46. 

«  %  Chan.  Cif.  i5«.  •  3  P.Wms.f4S.  Vcatbook»  %%Edm. 

w  I  Equ.  Caf.  abr.  367.  IK  37.  //•  ai. 

«  2  Vem.  177. 

WolUI,  li  witneru' 
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witneifes  reGdIng  at  home  are  aged  or  infirm  ;  any  of  thefe 
tafes  lays  a  ground  for  a  court  of  equity  to  grant  a  conmHEon 
'  €0  examine  diemf  and  (in  confeqtience)  {€)  to  exercife  the  fame 
jurifdiftion,  ^ich  migfat  hare  been  ezercUcd  at  Uiw»  tf  the 
irttneffi^s  could  probably  attend. 

}.  WiTM  rcfjpcft  to  the  node  of  rrfef.  The  want  df  a 
more  fpecific  Temedy^gthan  can  be  obtained  in  the  courts  of 
law^  gives  a  concurrent  juriidi£tion  to  a  court  of  equity  in  a 
great  rariety  of  cafes.  To  inftanoe  in  executory  agreements. 
A  court  of  equity  will  compel  them  to  be'  carried  into  ftriA 
execution  ^  unlefs  where  it  is  improper  or  impoilible$  in« 
ftead  of  gtrmg  damages  lor  tnetr  non^performance.  And 
hence  a  fi£Kon  it  eftabliflied,  that  what  ovf  ht  to  be  done 
fhall  be  confidered  as  being  aAually  done  %  and  flnO  rdate 
back  to  the  time  when  it  ought  to  have  been  done  origi- 
nally :  and  this  fiftion  is  fo  dofely  purfued  through  all  it's 
confcquenceSi  that  it  neceflarily  branches  out  into  many 
rules  of  jurirprudence,  which  form  a  certain  regular  fyftem* 
So,  of  wafte,  and  other  Gmilar  injuriesj  a  court  of  equity 
Cakes  a  eoiicurrent  cognizance^  in  order  to  prevent  them  by 
injun£lion  '.  Over  queftions  that  may  be  tried  at  law^  in  a 
great  multiplicity  of  afkions,  a  court  of  equity  affumes  a  juriC- 
r  ^2p  ]  di£tbn^  to  prevent  the  expenfe  and  vexation  of  endle(s  lidga* 

^  E^.  Ctf.  abr.  i6.  '  i  Ch.  Rep.  14.  %  CImb.  Call  \u 

c  3  P.  Wins.  115. 


(6)  The  learned  Judge  has  certainly  fallen  into  aa  error,  ii 
meani  to  aflert^  that  where  a  court  of  equity  will  graata  comndff oq 
-to^examine  witnefTes,  whofe  attendance  cannot  be  procared  to  gixe 
tefllimony  in  a  court  of  common  law,  it  will  in  fuch  cafe  alfo  grant 
rdief.  For  though  it  is  very  ufiial  to  file  a  biH  praying  a  ^fi:o« 
^ery»  and  that  a  commiffon  may  be  iffaed  to  examsDe  witnefts 
who  live  abroad,  no  doubt  can  be  entertained  dmt  if  the  hill  pcD» 
eeeded  ta  pr^  relief,  and  that  relief  was  fuch  as  a  cooit  of  1^9 
was  fidly  competent  to  adoinifter,  a  demurrer  to  cbe  biU  wooM 
hold,  unteft  it  was  a  cafe  where  the  courts  excrdib  a  coacontat 
lustfiUAiMir 

10  tiooi 
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lions  and  fuits  ®«  Itl  various  kinds  of  frauds  it  alTumei^  a  coh^ 
current  fjurifdi£Hori>  not  only  for  the  fake  of  a  difcoycrjr, 
but  of  a* more  extenfive  and  fpecifid  relief:  as  by  fetting 
afide  frauddent  deeds  ^4  deCredng  re'M:o&ve]rances  \  or  di- 
re£ling  an  abfolute  Conveyance  merely  to  ftand  as  a  fecurity  K 
And  thuS)  laftly»  fot  the  fake  of  a  mofe  beneficial  and  conu 
plcte  relief  by  decreeing  a  fale  of  lands  ^,  a  court  of  equity 
holds  plea  of  all  debts,  incumbrances^  and  cbargeS|  that  may 
afie£l  it  or  iflue  thereout* 

4«  Tnt  triie  Conftruftioil  otfici&ltiis  for  money  lent  is  ano^ 
ther  fountain  of  jurifdidion  in  courts  of  equity.  When  they 
held  the  penalty  of  a  bond  to  be  the  form,  and  that  in  fub- 
ftancc  it  ixras  only  as  a  pledge  to  fecute  tl^  repayment  of  the 
fum  bona  fide  advanced,  With  a  propeif  compenfation  fpr  the 
life,  they  laid  the  foundation  of  a  regular  feries  of  determi-^ 
nations,  which  have  fettled  the  do£irine  of  perfonal  pledges  ' 
or.  fecurities,  tmd  are  equally  applicable  to  mortgages  of  real 
property.  The  mortgagor  continues  owner  of  the  land,  th« 
mortgagee  of  the  money  lent  upon  it :  but  this  ownerfliip  is 
mutually  transferred,  and  the  mortgagor  is  barred  from  re« 
demption,  if,  when  called  upon  by  the  mortgagee,  he  does 
not  redeem  within  a  time  limited  by  the  court  \  or  he  may 
when  out  of  poiTeflion  be  barred  by  length  of  time^  by  analogy 
to  the  ftatute  of  limitations* 

5*  The  form  of  a  trujl^  or  fecond  ufe,  gives  the  courts  of 
equity  an  exclufive  jurifdi&ion  as  to  the  fubje£l-matter  of  all 
iettlements  and  devifes  in  that  form,  and  of  all  the  long  terms 
created  in  the  prefent  complicated  mode  of  conveyancing. 
This  is  a  very  ample  fource  of  jurifdi£lion :  but  the  truft  is 
governed  by  very  nearly  the  fame  rules,  as  would  govern  the 
«ftate  in  a  court  of  law ',  if  no  truftee  was  interpofed ;  andf 
^y  a  regular  pofitivefyftemeftabliflied  in  the  Courts  of  equity,  {[  4^  1 

•  f  Vem.  J08.  Prec.  Chan.  iSl,  *>  i  Verii.  «37. 

X  F.  Wmt.  67ft.    Stn.  404.  i  S  Vcm.  S4. 

f  »>P.  Wms.  t56«  k  I  Eqo.  Cvf.  ibr.  3^7. 

f  I  Vern,  |».     1  F.  Wai.  139.  >  ft  P.  Wals.  645^  668,  (69. 
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the  do£ltine  of  trufts  is  liow  reduced  to  as  great  a  certainty  as 
diat  of  legal  eftates  in  the  courts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds 
af  the  jurifdi&ion  at  prefent  exercifed  in  our  courts  of  equity: 
which  differ,  we  fee,  very  confiderably  from  the  notions  en- 
tertained by  ftrangers,  and  even  by  thofe  courts  themfelves 
before  they  anived  to  maturity ;  as  Appears  from  tht  princi- 
ples laid  down,  and  the  jealoufies  entertained  of  their  abufe, 
by  our  early  juridical  writers  cited  in  a  former  °^  page ;  and 
which  have  been  implicitly  received  and  handed  dowp  by 
fubfequent  compilers,  without  attending  to  thofe  gradual 
acceffions  and  derelidions,  by  which  in  the  courfe  of  a  cen- 
tury this  mighty  river  hath  imperceptibly  (hifted  it's  channeL 
Lambard  in  particular,  in  the  reign  of  queen  Elizabeth, 
lays  it  down  ",  that  <'  equity  fhould  not  be  appealed  uuto, 
*<  but  only  in  rare  and  extraordinary  matters :  and  that  a 
«  good  chancellor  will  not  arrogate  authority  in  every  com- 
**  plaint  that  (hall  be  brought  before  him,  upon  whatfoever 
<<  fuggeftion :  and  thereby  both  overthrow  the  authority  of 
<<  the  courts  of  common  law,  and  bring  upon  men  fuch  a 
*<  confufion  and  uncertainty,  as  hardly  any  man  fliould  know 
**  how  or  how  long  to  hold  his  own  aflured  to  him.''    And 
certainly,  if  a  court  of  equity  were  ftill  at  fea,  and  floated 
upon  the  occalional  opinion  which  the  judge  who  happened 
to  prefide  might  entertain  of  confcience  in  every  particular 
cafe,  the  inconvenience,  that  would  arife  from  this  uncer- 
tainty, would  be  a  worfe  evil  than  any  hardlhip  that  could 
follow  from  rules  too  ftri£l  and  inflexible.  It's  powers  would 
liave  become  too  arbitrary  to  have  been  endured  in  a  country 
like  this  **,  which  boafts  of  being  governed  in  all  refpe£b  by 
law  and  not  by  wilL    But  Cnce  the  time  when  Lambaxd 
wrote,  a  fet  of  great  and  eminent  lawyers  %  who  have  fac- 
ceflively  held  the  great  feal,  have  by  degrees  ert£led  the  f  j(^ 
tern  of  relief  adminiftered  by  a  court  of  equity  into  a  regular 
[  441  ]  fcience,  which  cauuot  be  attained  without  ftudy  and  expc- 

m  See  page  43].  *  a  P.  Wmt^CSs;  6S$. 

•  ArcbtUn,  7X.  73.  f  See  page  54,  559  56. 
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fienccy  any  more  than  the  fcience  of  law :  but  from  which» 
when  onderftood^  it  may  be  known  what  remedy  a  fuitor  is 
entitled  to  expef^,  and  by  what  mode  or  fttit»  at  readily  and 
with  as  much  precifion^  in  a  court  of  equity  aa  in  acfmrt  of 
law. 

ft 

It  were  much  to  be  wiflied,  ipr  the  fake  of  certainty,  peace, 
and  juftice,  that  each  court  would  as  fsur  as  poffiUe  follow  the 
other,  in  the  beft  and  moil  effe£tttal  rules  for  attaining  thofc 
defirablc  ends.  It  is  a  n^xim  that  equity  followsi  the  law ; 
and  in  former  days  the  law  has  not  fcrupled  to  fellow  even 
that  equity,  which  was  laid  down  by  the  clerical  chancellors. 
Every  one,  who  is  converfant  in  our  antient  books,  knows 
that  many  valuable  improvements  in  the  ftate  of  our  tenures 
(efpecially  in  leafeholds  1  and  copyholds ')  and  the  forms  of 
adminiftpring  juftice ',  have  arifen  from  this  fingle  reafon, 
that  tlie  fame  thing  Mras  conftantly  efie£led  by  means  of  a 
fubpoena  in  the  chancery.  And  fure  there  cannot  be  a  greater 
folecifm,  than  that  in  two  fovereign  independent  courts  efta* 
^liihed  in  the  fame  country,  exercifing  concurrent  jurifdic* 
tion,  and  over  the  fame  fubje£l*matter,  there  fiiould  cxift  in 
a  fingle  inftance  two  difierent  ruks  of  property,  clafliing  with 
or  contradicting  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  prefent  pur- 
poff ,  to^  go  farther  into  this  matter.  I  have  been  tempted  19 
go.fo  far,  becaufe  ftrangers  are  apt  to  be  confounded  by  no- 
minal diftin^ions,  and  the  loofe  unguarded  expreffiona  to  be 
i^et  with  in  the  beft  of  our  writers }  and  thence  to  form 
erroneous  ideas  of  the  feparate  jurifdidlions  now  exifting 
in  England,  but  which  never  were  feparated  in  apy  other 
country  in  the  univerfe*  It  hath  alfo  afforded  me  an  q^ 
portunity  to  vindicate,  on  the  one  hand,  the  juftico  of  out 
courts  of  law  from  being  thatharfli  and  illiberal  rule,,  which  [  442  1 
many  are  too  ready  to  fuppofe  it  ^  and,  on  the  other,  the  juftice- 
of  our  courts  of.equity  from  beingthe,refult  of  mere,  ar^rsrv   ^   ' 

4  Oi1b«it'or  «ieafneBt.  s.    %  Bac.  Afar-  <6o/       '-Sce^i^caQO; 
V  Brv.  Jtbr.  t,  taunt  ftr  <«/iV.     lo  Lict.  ^  77. 
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dpinion^  or  an  exerclfe  of  diAatorial  p6wer,  wUcH  rides  ovet 
the  law  of  the  land,  and  corre£l6|  amends,  and  controlls  it  by 
Ihe  loofe  and  fla^attng  diAates  of  the  confctence  of  t  fingle 
jtidge/'It  i$  now  high  thne  to  plroceed  to  the  pradi^e  of  oat 
courts  of  equity,  thus  explained  and  thus  underftood, 

-  Tfibfitft  CDihmencement  of  a  fuit'in  chancery  is  by  pre* 
Sorting  a  bill  to  the  lord  chancellor  in  the  ftile  of-  a  petition$ 
^*  humbly  cohiplaining  iheweth  to  your  liorcfflitp  your  orator 
<«  A\  Br  di^t,  6fr/*  This  In  the  nature  of  a  dpdarstion 
^t  common  lirw,  or  a  libel  ^nd  allegation  in  the  fpiritual 
courts  rfetting  forth  the^ircumftanct^s  of  the  ^fe  at  lengthy 
as,  fome  fraud,  truft,  or  hardihip  \  ^'  in  tender  confidetation 
•«  whereoP  (which  is^c  ufiial  language  of  the  bill)  ««  and 
««  for  that  y6ur  orator  is  wholly  without  remedy  at  the  coou 
•*  mon  law,**  relief  is  therefore  prayed  at  the  chancellor's 
hands,  $nd  alio  procefs  oijitbpoena  againft  the  defendant,  to 
compel  him  to  anfwer  upon  oath  to  all  the  maitter  charged  in 
the  bill,  Axiiy  if  it  be  to  quiet  the  pofleiBon  6f 'lands,  tp  ftay 
wafte,  or  to  ftop  proceedings  at  law,  an  injundion  is  alfo 
prayed,  in  the  nature  of  an  inter Ji^um  by  the  civil  law,  com« 
manding  the  defendant  to  ceafe* 

This  bill  muft  call  all  neceflTary  parties,  however  remotely 
concerned  in  intereft,  before  the  court ;  otherwife  no  decree 
Can  be  made  to  bind  them  ;  and  miift^e  figned  by  oounfel, 
as  a  certificate  of  it's  decency  and  propriety;  Fdr  it  mi»ft  not 
contain  matter  either  Scandalous  or  imperdhent ;  if  it  does» 
the  defendant  may  refufe  to  anfwer  it,  till  fuch  feandal  or 
impertinence  is  e^pungedj  which  is  done  upon  an  order  to 
refer  it  to  one  of  the  ofijcers  of  the  court,*  called  a  mafter  in 
chancery ;  of  whom  there  are  in  number  twelve,  including 
the  mafter  of  the  rolls,  all  of  whom,  fo  late  as  the  reign 
of  qiieen  Elizabeth,  were  commonly  do&ors  of  the  civil 
r  ^4 J  J  law*.  The  mafter  is  to'*etamine  the  propriety  of  the  bill: 
and^  if  he  reports  it  fcandalous  or  impertinent,  fuch  matter 
muft  be  ftmek-tnit,  and  the  defendant  ihaU  haye  his  cofts  i 

•  Smith*!  commoow.  b«  *l  c.  Z2, 

which 
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which  ought  of  right  to  be  paid  by  the  cottnfel  who  figned 
the  bill. 

Wrbk  the  bni  IS  filed  in  the  office  of  the  fix  clerks^  (who 
l^riginally  were  adi  in  orders ;  and  therefore,  when  the  confti- 
tution  of  the  court  began  to  alter,  a  law*  was  made  to  per- 
mit them  to  marry)  when,  I  fay,  the  bill  is  thus  filed,  if  an 
injunfUon  be  prayed  therein,  it  may  be  had  at  various  ftages 
of  the  caufe,  according  to  the  circumftances  of  the  cafe  (7).  If 
the  bill  be  to  ftay  execution  upon  an  oppreffive  judgmentf 
dnd  the  defendant  does  not  put  in  his  anfwer  within  the  fiated 
time  allowed  by  the  rules  of  the  court,  an  injun£iion  will 
ifTue  of  courfe :  and,  when  the  anfwer  comes  in,  the  in- 
junction can  only  be  continued  upon  a  fufficient  ground  ap« 
pearing  from  the  anfwer  itfelf.     But  if  an  injundion  be 
Iranted  to  ftay  wafte,  or  other  injuries  of  an  equally  urgent 
nature,  then  upon  the  filing  of  the  bill,  and  a  proper  cafo 
fupported  by  affUaviUy  the  court  will  grant  an  injun£tiofi 
immediately,  to  continue  till  the  defendant  has  put  in  hit 
anfwer,  and  till  the  court  (hall  make  fome  farther  order  con- 
vceming  k :  and,  when  the  anfwer  comes  in,  whether  it  (hall 
then  be  diiiblved  or  continued  till  the  hearing  of  the  caufe,  is 
determined  by  the  court  upon  argument,  drawn  from  con- 
fidering  the  anfwer  and  affidavit  together. 

Birr,  upon  common  bills,  as  foon  as  they  ate  fled,  pm* 
cJefo  of  fiApoena  is  taken  out ;  Ukrfaidi  is  a  writ  commanding 
the  defendant  to  appear  and  anfwer  to  the  bID,  on'  pain  of 
looL  But  this  is  not  all ;  for;  if  the  defendant,  on  ferficf 
of  the  fubpoenaj  does  not  appear  within  the  time  limited  bf 

c  Stat.  14  k  15  Hen.  VIII.  e.  S. 


(7)  An  injunftkm  in  tbe  court  of  Mcheqoer  ftays  all  farther 
pfoceedingt*  in  wbttcvet  ftage.  the  caufe  nay  be ;  •but  in  chahcery» 
if  a  dedaratum  be  ddirered»  thoi  party  may  proceed  to  judgment 
AOtwithftandiD^  ^p  injandioo^^fsd  execotion  it  o^ly  ftayedj  but  if 
no  declaration  has  been  delivered,  all  proceedings  at  law,  are  re- 
firaiaed*    3  Wqo4^.  411. 
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the  rules  of  the  eourt,  and  pletd,  demur,  or  anfwer  to  the 
1>ill,  he  is  then  faid  to  be  in  contempt  /  and  the  refpe£Uve 
procefles  of  contempt  are  in  fuccefllvc  order  awarded  agadnft 
him.  The  firft  of  which  is  an  attachments  vrhich  is  a  writ 
r  444  1  in  the  nature  of  a  capias^  directed  to  the  (heriff,  and  com- 
manding hini  to  attach,  or  take  up,  the  defendant,  and  bring 
him  into  court.  If  the  (herifT  returns  that  the  defendant 
tton  eft  inventus,  then  an  attachment  with  proclamations  iflues  i 
which,  befides  the  ordinary  form  of  attachment,  direAs  the 
(heriff  that  he  caufe  public  proclamations  to  be  made, 
throughout  the  county,  to  funimon  the  defendant,  upon  his 
allegiance,  perfonaUy  to  appear  and  anfwer.  If  this  be  alfo 
returned  with  a  mn  eft  inventus,  and  he  (till  (lands-  out  in 
contempt,  a  commiffion  ^  rebellion  \%  awarded  againft  him>  for 
not  obeying  the  king's  proclamations  according  to  his  aUe« 
giance  \  and  four  commii&oners  therein  named,  or  any  of 
them,  are  ordered  to  attach  him  wherefoever  he  may  be  found 
in  Great  Britain,  as  a  rebel  and  contemner  of  the  king's  laws 
and  government,  by  refufing  to  attend  his  fovereign  when 
thtreunto  required :  fince,  as  was  before  obferved  ",  matters 
of  equity  were  oripnally  determined  by  the  king  in  perfon, 
ai&fted  by  his  council  \  though  that  bufinefs  is  now  devolved 
upon  his  chancellor.  If  upon  this  commilfion  of,  rebellion  a 
non  eft  inventus  is  returned,  the  court  then  fends  T^ferjeant  gt 
cirms  m  qqcft  of  him ;  and,  if  he  eludes  the  fearoh  of  the 
Cbijeant  alfo,  then  zfiqueflrntion  ifiues  to  feUeall  his  perfonal 
cftate,  an4  the  profits  of  his  real,  and  to  detab  them,  fub* 
fbOt  to  the  order  of  the  court.  Sequedrations  were  firft  in- 
iro4uced  by  fir  Nicholas  Barron,  lord  keeper  in  the  reign  of 
queen  Elizabeth}  before  which  the  court  found  fome  diffi- 
culty in  enforcing  it's  procefs  and  decrees  ▼.  After  an  order 
for  a  fequeftration  iflued,  the  plaintifPs  bill  is  to  be  taken 
pro  coufejfo,  and  a  decree  to  be  made  accordingly.  So  that 
the  fequeftration  does  not  feem'to  be  strtfae  nature  of  proceft 
to  bring  in  the  defendant,  but  only  intendecl  to  enforce  the 
performance  of  the  decree.  Thus  much  if  the  defendant 
abfconds. 

■  J«S-  501  '    VI  Vcnu4«'t. 
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If  the  defendant  is  taken  upon  any  of  ^Ins  procefS|  he  14 
to  be  committed  to  the  fleet,  or  other  prifoni^  till  hb  put's  in 
his  appearance,  or  anfwer,  or  performs  .iirb»te,v<r-,<tl(i5,  this 
process  is  imied  to  enforce,  and  afiTo  clears  his  jcon^^mpts  by  f  44<  } 
paying  the  cofts  which  the  plaintiff  has  incurred  thereby* 
For  the  lame  Idnd'of  procefs  (which  was  alfi>the  proceiis  of 
the  tourtcf  ftar-chamber  till  it's'dlfolution^)  is  iffued  out 
in  all  forts  of.  contempts  during  the  prpgre&  of  the  caufe^  if 
the  parties  in  any  point  refufie  or  qi^gleik  to  obey  the  order  o£ 
court. 

IThe  procefs  againft  a  body  corporate  is  by  djfirlngas,  to 
diftrein  them  by  their  goods  and  chattels,  rents  and  profits^ 
till .  they  fliajl  obey  the  fummons  or  diredions  of  the  court. 
And,. if  a. peer  is  a  defendant^  the  lord  chancellor  fends  a 
letter  mjjfft^fe  to  him  to  requeft  his  appearance,  together  with 
a  copy  of  the  bill  i  and,  if  he  negle£ls  to  appear,  then  he  majf 
be  fenred  with  zfubpoenas  andVif  he  continues  ftitl  in  Con- 
tempt, a  feai}eilration  iQues  out  immediately  againft  his  lands 
and  goods,  lyithout.any  of  the  mefne  procefs  of  attachn^entSj 
{^r..  which  are  dire£led  only  againft  the  perfon,  and.tbere« 
fore  canndt  aSe£l  a  lord  of  parliament.  The  fame  procefs 
ilTues  againft  a  member  of  the  hpufe  of  cpmmons,  except 
only  that  the  lord  chancellor  fends  him  no  letter  miilive. 

The  ordinary  procefs  beforerxn^ntioned  cannot  be  fued  out 
tin  after  fervke  of  the  fubpoena^  iov  then  the  contempt 
))egins)  otherwife  he  is  not  prefumed  to  have  notice  of  the 
bill :  and  therefore,  by  absconding  to  avoid  the  Juhpoenoy  a 
defendant  might  have  eluded  juftice,  till  the  ftatute  5  Geo.  II, 
c.  15.  which  ena£ls  that,  where  the  defendant  cannot  be 
found  to  be  ferved  with  procefs  of  fubpoena^  and  abfcoAds 
(as  is  believed)  to  avoid  being  ferved.  therewith,  a  day  &all 
be  appointed  him  to  appear  to  tjiie  bill  of  the  plaintiff;  which 
is  to  be  inferted  in  the  London  gazette,  read  in  the  parifli 
^hurch  where  the  defendant  laft  lived,  and  fixed  ujp  at  th^ 

w-iSRjih. /Wi.  195. 
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fqakd  up,'cUher  one  of  the  cpmmif&onen  carries  it  up  to  ikt 

cjoatt  i  or  it  i&  fent  b;  a  inefl^i\ger»  who  fwears  he  received 

H'irom  -oneof  the  commiiEoaers,  and  that  the  fame  has  not 

rbefSQ  opened  or  altered  ^n<^  he  recdved  it*     An  anfwer  muft 

hc:  iigped.ky  counfel,  and  muft  either  deny  or  confefs  all  the 

t  448  ]  tMtcrifiil  f»rtf :  of  the  l^ill }  or  it  may  confefs  and  avoids  that 

isj  Juftify  or-  palliate  tthe  fa^is.    If  one  of  th^fe  is  not  done^ 

the'anfwtr  may  be  excepted  to  for  infufficiency^  and  the  de- 

fendailt  be  compelled  Jo  put  ixt  a  more  fuficient  anfwer*    A 

defendant  cannot  pray.  any.  thing  in  this  his.  anfwer^  but  tq 

be  difmlifed  the  court  $  if  he  has  any  relief  to  pray  againft  the 

plaintiify'he  mud  do  it  by  an  pi^igin^il  bill  of  his  own^  which 

isicalled  a  erQ/s^bill* 

•  '         <  • »  .  .  . . 

..    A^TE.R   anfwer  put  in^   the  plaintiiF  upon  payment  of 

coAs  n(i9y  am^nd  his  bjll,  eithpr  by  adding  new  partiesy  or 

new  matter,  or  bothy  i^pon  U^  new  lights  given  him  by  the 

.defendant  i  and  t;he  defendai^tis  obliged  to  anfwer  afrefli  to 

iMgik  atn^ndi^fi  |}ilj.     But;  tj^  pauft  be  before  the  plaintiff  has 

ceplicd  to  •  tbc.  defendant V  ^nfwer,  whereby  the  caufe  b  at 

iiB>C|.fpr;iftcrw.ards(3),  if  ne^  mattcx  arifes^  wfjich  did  not 

c^ift  beforcj  ,he.  n^uA  fe(  it  forth  by  ^Ju^fini\ent<d  bill.  There 

may  be  a^fo  a  bill  of  r^iwr,.  when  the  fuit  is  abated  by  the 

dp9|th  of^^ny  of  the  parties^  in  order  to  fet  the  proceedings 

.aggin  in  motion^  without;  wl^ich  they  reniain  at  a  ftand. 

Andih^re  is  likewif^.a  bill  of  inUrpltadfr  i  where  a  perfoa 

who<owfiA  a^ebt  or  rent  to  one  of  tl:^  p;»rtie5  in  fuir«  butj  tiU 

.the  determifiation  of  itj  be  knows  not  to  which,  deCres  that 

they  n3,ay  int^plead,.tbajt  he  may  be  fafe  in  the  payment, 

livihis  Iqft  cafe  it  is  ufual.  tp  order,  the  money  to  bp  paid  into 

jcourt>  fox  th^  benefit  qf,  (uch  of  the  partiesj  to  whom  upon 

hearing  the  court  (hall  decree  it  to  be  due.    But  this  depends 

upon  circumftances :  and  the  plaintiff  muft  alfo  annex  an 


<  > . « 


(8)  Where  new  matter  arifes  after  filing  the  biI1>  it  cannot  be 
introdi^ced  into  the  fuit  by  amending" the  origlntil  bill,  the  iflbe 
is  not  joined,  hot  Inaft  b£'  ftated  10  %.  fopplemeiital  bSL    3  Aik. 
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t^gUavit  to  bis  Ull|  fMrcaring  that  he  does  not  collude  with 
ether  of  the  parties. 

If  the  plaintiff  finds  fufficient  matter  confefTed  in  the  de* 
fendant's  aofwer  to  ground  a  decree  upon,  he  may  proceed 
to  the  hearing  of  the  caufe  upon  bill  and  anfwer  only.  But 
in  that  cafe  he  muft  take  the.  defendant's  anfwer  to  be.  true 
in  every  point.  Otherwife  the  courfe  is  for  the  plaintiiF  to 
reply  generally  to  the  anfwer,  ayerring  his  bill  to  be  trucy 
certain,  and  fufficient,  and  the  defendant's  anfwer  to  be 
dire&ly  the  reverie  \  which  he  is  ready  to  prove  as  the  court  r  am^  A 
(hall  award  :  upon  which  the  defendant  rejoins,  averring  the 
like  on  his  fide  ^  which  is  joining  iflue  upon  the  fa£ts  in  dif* 
pUte.    To  prove  which  fa£ls  is  the  next  concern. 

Tiiis  is  done  by  examination  of  witnefies,  and  taking  their 
Jepo/itkns  in  writing,  according  to  the  manner  of  the  civil 
law.  And  for  that  purpofe  interrogatories  are  framed,  or 
queftions  in  wri^ng;  which,  and  which  only,  are  to  be 
propofed  to,  and  afked  of,  the  witnefles  in  the  caufe.  Thefe 
interrogatories  muft  be  fhort  and  pertinent:  not  leading 
ones ;  (as  **  did  not  you  fee  this,  or,  did  not  you  hear 
«<  that  V*)  for  if  tliey  be  fuch,  the  depofitions  taken  thereou 
will  be  fttppreffed  and  not  fuffered  to  be  read.  For  the  pur- 
pofe of  examining  witnefles  in  or  near  London,  there  is 
an  examiner's  office  appointed}  but,  for  fuch  as  live  in 
the  country,  a  commiflion  to  examine  witnefles  is  ufually 
granted  to  four  commiflioners,  two  named  of  each  fide,  or 
any  three  or  two  of  them,  to  take  the  depoGtions  there.  And 
if  the  witnefles  refide  beyond  fea,  a  commiffion  may  be  had 
to  examine  them  there  upon  their  own  oaths,  and  (if  fo- 
reigners) upon  the  oaths  of  flcilful  interpreters.  And  it  hath 
been  eftablifbed  ^  that  the  depofition  of  an  heathen  who  be- 
lieves in  the  fupreme  being,  taken  by  commiffion  in  the  moft 
fokmn  manner  according  to  the  cudoi^i  of  his  own  country, 
may  be  read  in  evidence. 

J  Ooiicbnnd  ^.  Barker.  Atlc  %u 
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Trc  commiflionen  are  fworn  to  tilee  the  examinatioiis^ 
truly  and  without  partiality^  and  not  to  divulge  them  tilt 
publifhed  in  the  court  of  chancery ;  and  their  clerks  are  alfo 
fwoxn  to  fecrccy.  The  witnefles  are  eontpella  le  hy  proce(s 
of  fubpoenoi  as  in  the  courts  of  common  law,  td  appear  and 
fubmit  to  examination.  And  when  their  depofitions  are 
taken,  they  are  tranfmitted  to  the  court  with  the  fame  care 
that  the  anfwer  of  a  defendant  is  fent, 

C  45^  ]]  ^^  witnefles  to  a  difputable  fa£l  are  old  aiid  irififm,  it  it 
very  ufual  to  file  a  bill  to  perpetuate  the  teftimony  of  thole 
witneflesj  although  no  fuit  is  depending )  for,  it  may  be,  a 
man's  antagonift  only  waits  for  the  death  of  fome  of  diem  to 
begin  his  fuit.  This  is  mod  frequent  when  lands  are  devifed 
by  will  away  from  the  heir  at  law ;  and  the  devifee,  in  ordef 
to  perpetuate  the  teftimony  of  the  witnefles  to  fuch  wBl,  ex- 
hibits a  bill  in  chancery  againft  the  heir,  and  fets  forth  the 
will  verhatim  therein,  fuggefting  that  the  heir  is  inclined  to 
difpute  it's  validity:  and  then,  the  defendant  having  anfwer* 
ed,  they  proceed  to  ifTue  as  in  other  cafes,  and  examine  the 
witnefles  to  the  will;  after  which  the  caufe  is  at  an  end, 
without  proceeding  to  any  decree,  no  relief  being  prayed  by 
the  bill :  but  the  heir  is  entitled  to  his  cofts,  even  though  he 
contefts  the  wilL  This  is  what  is  ufually  meant  by  provbg 
a  will  in  chancery. 

When  all  the  witnefles  are  examined,  then,  and  not  be- 
fore, the  depofitions  may  be  publiflied,  by  a^rale  to  pafs  pnb* 
JUcation ;  after  which  they  are  open  for  the  infpedion  of  all 
the  parties,  and  copies  may  be  taken  of  them.  The  caufe  b 
then  ripe  to  be  fet  down  for  hearing,  which  may  be  done  at 
the  procurement  of  the  plaintiff,  or  defendant,  before  either 
the  lord  chancellor  or  the  mafter  of  the  rolls,  according  to 
the  difcretion  of  the  clerk  in  court,  regulated  by  the  nature 
«nd  importance  of  the  fuit,  and  the  arrear  of  caufes  dependit^ 
before  each  of  them  refpe&ively.  Concerning  the  authority 
of  the  mafter  of  the  rolls  to  hear  and  determine  caufes,  and 
|ua  general  power  in  the  court  of  chancery,  there  were  (not 

many 
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many  years  fince)  divers  queftions  and  difputes  very  warmly 
agitated ;  to  quiet  which  it  was  declared  by  ftatute  3  Geo.  II. 
c.  30.  that  all  orders  and  decrees  by  him  made,  except  fuch 
as  by  the  courfe  of  the  court  were  appropriated  to  the  great 
feal  alone,  (hould  be  deemed  to  be  valid ;  fttbje£k  neverthe- 
lefs  to  be  difcharged  or  altered  by  the  loril  chancellor,  and 
ib  as  they  ihall  not  be  inrolled,  till  the  fame  are  figned  by  hia 
lordfliip.  Either  party  may  be  fuhpoenJi  to  hear  judgment 
on  the  day  fo  fixed  for  the  hearing:  and  then,  if  the  plaintiff  [  451  J 
<loes  not  attend,  his  bill  is  difmifTed  with  cofts ;  or,  if  the 
defendant  makes  ilefault,  a  decree  will  be  made  againft  him* 
which  wiU  be  final,  unlefs  he  pays  the  plaintiffs  coft  of  at- 
tendance, and  {hews  good  caufe  to  the  contrary  on  a  day  ap« 
pointed  by  the  court.  A  plainttfiPs  bill  may  alfo  at  any  time 
be  difmiflTed  for  want  of  profecution,  which  is  in  the  nature 
of  a  nonfuit  at  law,  if  he  fuffers  three  terms  to  elapfe  without 
moving  forward  in  the  caufe. 

When  there  are  crofs  caufes,  on  a  cro£s  bill  filed  by  the 
defendant  againft  the  plaintiff  in  the  original  caufe,  they  are 
^nerally  contrived  to  be  brought  on  together,  that  the  fame 
dkearing  and  the  fame  decree  may  ferve  for  both  of  them.  The 
method  of  hearing  caufes  in  court  is  ufually  this*  The  par- 
ties on  both  fides  appearing  by  their  counfel,  the  pfiuntiff^^ 
bin  is  firft  opened,  or  briefly  abridged,  and  the  defendant's 
anfwer  aUb,  by  the  junior  counfel  on  each  fide  :  after  which 
the  plaintiff's  leading  counfel  ftates  the  cafe  and  the  matters 
in  iffue^  and  the  points  of  equity  arifing  therefrom :  and  then 
fuch  depofitions  as  are  called  for  by  the  jdaintiff  are  read  by 
one  of  the  fix  clerks,  and  the  plaintiff  may  aUb  read  fuch  part 
<]f  the  defendant's  anfwer,  as  he  thinks  material  or  conve* 
nient  * :  and  after  this  the  reft  of  the  counfel  for  the  plaintiff 
make  their  obfervations  and  arguments.  Then  the  defend- 
ant's counfel  go  through  the  fame  procefs  for  him,  except 
that  they  may  not  read  any  part  of  his  anfwer  \  and  the  coim* 

s  Oa  m  trid  4t  kw  if  die  plaio^  the  truth  of  the  ^efeadaat't  teftinoiif, 

jMitaaTp«toftlMdtfsodaiit*siJirwery  mA  maket  ttv  labokAfUt  aafivcr 

bt  Buft  read  the  whole  of  it:  for  Igr  evidcoee. 
ifttUsf  tny  of  it  he  Acws  a  reliance  oa 
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fel  for  the  phiatrff  are  heard  in  reply.  Whcnall  arc  heard« 
the  court  pronounces  the  decree^  adjufting  every  point  in  de- 
bate according  to  equity  and  good  confcience ;  which  decree 
being  ufually  very  long,  the  minutes  of  it  are  taken  down^ 
and  read  openly  in  court  bytheregiftrar  (9).  The  matter  of  cofts 
to  be  given  to  either  party,  is  not  here  held  to  be  a  point  of 
Tight,  but  merely  difcpetipnary  (by  the  ftatute  17  Ric.  II. 
c*  6.)  according  to  the  circumftances  of  the  cafe,  as  they  a^ 
r  4<2  1 P^^''  more  or  lefs  favourable  to  the  party  vanqui(hed.  And 
yet  the  ftatute  15  Hen.  Vh  c.  4.  feems  exprefsly  to  dire£k, 
that  as  well  damages  as  cofts  ihall  be  given  to  the  defendant, 
if  wrongfully  vexed  in  this  court. 

The  chancellor's  decree  is  either  interlocutory  or  final.  It 
very  feldom  happens  that  the  firft  decree  can  be  final,  or  con- 
clude the  caufe  \  for,  if  any  matter  of  fa£l  is  ftrongly.contro- 
verted,  this  court  is  fo  fenfible  of  the  deficiency  of  trial  by 
written  depofitions,  that  it  will  not  bind  the  parties  thereby, 
but  ufually  dire£is  the  matter  to  be  tried  by  jury ;  efpecially 
fuch  important  fa£ts  as  the  validity  of  a  will,  or  whether  A 
is  the  heir  at  law  to  B,  or  the  exiftence  of  a  modus  dedmofuH 
or  real  and  immemorial  compofition  for  tithes.  But,  as  no 
jury  can  be  fummoned  to  attend  this  court,  the  fa£l  is  ufually 
direAecl  to  be  tried  at  the  bar  of  the  court  of  king's  bench  or 
at  the  affifes,  upon  a  feigned  ijfue.  For,  (in  order  to  bring 
it  there,  and  have  the  point  in  difpute,  and  that  only,  pat  in 
ifiue)  an  zQXon  Is  brought,  wherein  tlie  plaintiff  by  a  fi£kion 
declares  that  he  laid  a  wager  of  5/  with  the  defendant,  that 
.  A  was  heir  at  law  to  B  ;  and  then  avers  that  he  is  fo  ;  and 
therefore  demands  the  5/.  The  defendant  admits  the  feign* 
ed  wager,  but  avers  that  A  is  not  the  heir  to  B ;  and  there- 


(9)  It  is  not  now  the  pra£lice  for  the  regiftrar  to  read  the  minutes 
of  the  decree  openly  in  court;  but  any  party  to  the  fuit  may 
procure  a  copy  of  them  9  and  if  there  is  any  miftake,  may  move 
to  have  them  amended.  But  after  a  decree  has  been  Tormally 
drawn  up  and  entered »  no  errors  in  it  can  be  redlified  on  motios^ 
or  by  any  other  proceeding  than  rehearing  the  caufe, 

vpoif 
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upon,  that  ifTue  is  joined;  iK^hich  is  dire£led  otttof  chancery  to 
be  tried:  and  thus  the  verdi£t  of  the  jarors  at  law  determines 
the  fa£):  in  the  court  of  equity.  Tbbfe  feigned  ifiues  feem 
borrowed  from  the  fpcnfiojudicialis  of  the  Romans  ^ :  aind  ztt 
alfo  frequently  ufed  in  the  courts  of  law,  by  confent  of  the 
parties,  to  determine  fome  difputed  rights  without  the  forma- 
lity of  pleading,  and  thereby  to  fave  much  time  and  expenfe 
in  the  decifion  of  a  caufe  (lo). 

So  likewife,  if  a  queUion  of  mere  law  arifes  in  the  courfe  of 
a  caufe,  as  whether  by  the  word6  of  a  will  an  eAate  for  life  or 
in  tail  is  created,  or  whether  a  future  interell  devifed  by  a  tef-  r  xr^  1 
tatof  fliall  operate  as  a  remainder  or  an  executory  devife,  it  is 
the  prafkice  of  this  court  to  refer  it  to  the  opinion  oi  the 
judges  of  the  court  of  king's  bench  or  common  pleas,  upon  a 
cafe  ftated  for  that  purpof<^  ( ^  1 ) « >^herein  all  the  material  h&s 

a  Nota  efijptnfie  judieiaiis :  J^Qwdefnt  Heijiec.  jtntifultat,  /.  3.  m6.  ^  ^*  & 

"  qUin^aatsfimeuifitf  Jpondeo^  fi  tuut  Si^on.  dejudkuM,  /«  ai.  f,  466.   iUdt 

^^ fiu  £tiuqii«fuefpotidefnefuinge»tiS^  i6iJ» 
«  nl  tuMsJUff/ohdiOt  wi  meusjitr  ridi 


(10}  The  tonfent  of  the  coart  ought  alfo  to  be  previoa/ly  ob- 
tained, for  a  trial  of  a  feigned  iiTue  without  fuch  confent  is  X 
contempt.^  which  will  authorize  the  court  to  order  the  proceed- 
ings  to  be  flayed.     ^T.  R,  462. 

(i  1)  In  a  late  cafe,  tht  mafter  of  the  rolls  fitting  f6r  the  lord 
chancellori  directed  a  cafe  fbr  the  opinioli  of  the  court  of  king's 
bench ^  faying,  he  thought  he  had  auchority  fo  to  do  when  fitting 
for  the  lord  chancellor,  though  not  when  fitting  at  the  rolls. 
{HortM  V,  H'hiidkiir^  2  Bro^  Chan,  Ca.  88.)  When  a  cafe  i&  heard 
before  the  mailer  of  the  rolls  fitting  in  his  own  court,  on  which 
he  wifhes  to  have  the  opinion  of  a  court  of  law,  he  directs  an 
a6kioh  to  be  commenced  by  the  parties  in  a  court  of  law  in  fuch 
form,  that  the  queflion  on  which  he  has  a  doubt  may  be  decided  in 
that  fuit,  artd  fufpends  his  decree  till  the  c6urt  of  law  has  given 
its  jttdgnient.  The  court  of  Exchequer  is  both  a  court  of  law  and 
a  court  of  equity  (v,  ant,  43.)  ;  therefore  if  a  queilion  of  mero 
law  arifes  in  the  courfe  of  the  exercife  of  its  equitable  jurifdidiotl^ 
the  barons  will  decide  upon  it  in  that  fuit,  without  referring  it  to 
another  jnrifdidioa* 

Vol.  III.  K  k  are 
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arc  admitted,  and  the  point  of  law  ia  fubmitted  tojhcir  dc- 
cifion  :  who  thereupon  hear  it  folemnly  argued  bj  counfel  on 
both  fides,  and  certify  their  opinion  to  the  chancellor  And 
upon  fuch  certificate  the  decree  is  ufually  founded. 

Another  thing  alfo  retards  the  completion  of  decrees- 
Fre<}uently  long  accounts  are  to  be  fettled,  incumbrances  and 
debts  to  be  inquired  into,  and  a  hundred  little  fa£ts  to  be 
cleared  up,  before  a  decree  can  do  full  and  fufficient  juilicc. 
Thefe  matters  are  always  by  the  decree  on  the  firft  hearing 
referred  to  a  mailer  in  chancery  to  examine ;  which  exami- 
nations frequently  laft  for  years:  and  then  he  is  to  report  the 
faft,  as  it  appears  to  him,  to  the  court.  This  report  may 
be  excepted  to,  difproved,  and  over-ruled;  or  otherwifc  is 
confirmed,  and  made  abfolute^  by  order  of  the  court. 

When  all  iiTues  are  tried  and  fettled,  and  all  references  to 
the  mafter  ended,  the  caufe  is  again  brought  to  hearing  upon 
the  matters  of  equity  referved  ;  and  a  final  decree  is  made: 
the  performance  of  which  is  inforced  (if  ncceffary)  by  com- 
mitment of  the  perfon,  or  fequeftration  of  the  party's  eftate. 
And  if  by  this  decree  either  partj^  thinks  himfelf  aggrieved, 
he  may  petition  the  chancellor  for  a  rehearing ;  whether  it 
was  heard  before  his  lordfliip,  or  any  of  the  judges,  fitting 
for  him,  or  before  the  mafter  of  the  rolls.  For  whoever 
may  have  heard  the  caufe,  it  is  the  chancellor's  decree,  and 
mull  be  figned  by  him  before  it  is  enrolled'*;  which  is  done 
of  courfe  unlefs  a  rehearing  be  defired.  Every  petition  for  a 
[  454  ]  ^^^^^''^^^"g  "^^ft '^^  fig"^^  l^y  ^^o  counfel  of  charafter,  ufually 
fuch  as  have  been  concerned  in  the  caufe,  certifying  that  they 
apprehend  the  caufe  is  proper  to  be  reheard.  And  upon  the 
rehearing  all  the  evidence  taken  in  the  caufe,  whether 
read  before  or  not,  is  now  admitted  to  be  read;  becaufe  it  is 
the  decree  of  the  chancellor  himfelf,. who  only  now  fits  to 
hear  rcafons  why  it  fhould  not  be  enrolled  and  perfe£led  j  at 
which  time  all  omiilions  of  either  evidence  or  argument  may 

b  Scat.  3  Geo.  H.  c.  30*    See  [)age  450. 
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be  fupplied  ^  But^  after  the  decree  is  once  figned  and  en- 
rolledj  it  cannot  be  reheard  or  redifiedy  but  by  bill  of  review, 
or  hj  appeal  to  the  houfe^)f  lords. 

A  BILL  of  review  may  be  had  upon  apparent  error  in  judg- 
ment, appearing  on  the  face  of  the  decree;  or,  by  fp^al 
leave  of  the  court,  upon  oath  made  of  the  difcovery  of  new 
matter  or  evidence,  which  could  not  poffibly  be  had  or  ufed 
at  the  time  when  the  decree  paiTed.  But  no  new  evidence 
or  matter  then  in  the  knowlege  of  the  parties,  and  which 
might  have  been  ufed  before,  ihall  be  a  fuf&cient  ground  for 
a  bill  of  review. 

An  appeal  to  parliament,  that  is,  to  the  houfe  of  lords.  Is 
the  dernier  refort  of  the  fubje A  who  thinks  himfelf  aggrieved 
by  an  interlocutory  order  or  final  determination  in  this  court: 
and  it  is  effeEled  by  petition  to  the  houfe  of  peers,  and  not 
by  tvrit  of  error ^  as  upon  judgments  at  common  law.  This 
jurifdidion  is  faid''  to  have  begun  in  1 8  Jac.  I.  and  it  is  cer« 
tain,  tha^  the  firft  petition,  which  appears  in  the  records  of 
parliament,  was  preferred  in  that  year";  and  that  the  firft 
which  was  heard  and  determined  (though  the  name  of  appeal 
was  then  a  novelty)  was  prefented  in  a  few  months  after  ^: 
both  levelled  againft  the  lord  chancellor  Bacon  for  corrup- 
tion, and  other  miibehaviour.  It  was  afterwards  warmly 
controverted  by  the  houfe  of  commons  in  the  reign  of  Charles 
the  fecond?.  But  this  difpute  is  now  at  reft  ^  \  it  being  ob- 
vious to  the  reafon  of  all  mankind,  that,  when  the  courts  of 
equity  became  principal  tribunals  for  deciding  caufes  of  pro- 
perty, a  revifion  of  their  decrees  (by  way  of  appeal)  became 
equally  ncccffary,  as  a  writ  of  error  from  the  Judgment  of  a  L  455  3 
court  of  law.  And,  upon  the  fame  principle,  from  decrees 
of  the  chancellor  relating  to  the  commiflioners  for  the  diflblu- 
tion  of  chauntries,  ^r.  under  the  ftatute  37  Hen.  VIIL  c.  4. 
(;is  well  as  for  charitable  ufes  under  the  ftatute  43  Eliz.  0.4.) 

«  Cilb.  Rep.  15?,  151.  ' Lordsljourn.  3.  ii.  la  Dec.  1621. 

d  Com.  Journ.  13  Mar.  1704.  C  Com.  Jouro.   19  Not.  1675,  &c. 

e  Lo  ds'  Journ.  23  Mar.  1620.  ^  Show.  Pari.  C  81. 
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an  appeal  to  the  king  in  parliament  was  always  iinqueftiori- 
ably  allowed  K  But  no  new  evidence  is  admitted  in  the  houic 
of  lords  upon  any  account;  this  being  a  diftin£i  jurifdi£lxon^ : 
which  diffisrs  it  very  confiderably  from  thofeinftances,  wherein 
the  Farhe  jutifdiAion  revifes  and  corre£^s  it's  own  zCts,  as  in 
rehearings  and  bills  of  review.  For  it  is  a  pradice  unknown 
to  our  law^  (though  conftantly  fc^owed  in  the  fpiritual  courts, 
^hen  a  fuperior  court  is  reviewing  the  fentence  of  an  infe» 
rior,  to  examine  the  juftice  of  the  former  decree  by  evidence 
that  was  never  produced  belovtr.  And  thus  much  for  the 
general  method  of  proceeding  in  the  courts  of  equity. 

i  Dake*i  C  baritiUe  Vfu,  6%,  k  Gilb.  Rep.  1 55^  156* 
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Proceedings  on  a  Writ  of  Right  Patent. 

f  I.  i^rrV^  Right  fattnt  in  tbt  Cov%t  Barok. 

^/Jfe^COBtfFC  the  fecond  by  the  grace  of  God  of  Great 
■In  Briuin»  France,  and  Irekuid  king»  defender  of  the  faith* 
^^^  and  fo  forth;  to  Willoughby  earl  of  Abingd6n»  greet- 
ing, nfe  command  yon  that  without  dehy  you  hold 
fuU  right  to  William  Kent  efquire,  of  one  mefToage  and  twenty 
licres  of  land  with  the  appurtenances  in  Dorchefter,  which  he 
^\^m%  to  hold  of  you  by  the  free  fervice  of  one  penny  yearly  Sn 
]ieM  pf  .all  fervic^9;  fif  which  ^ich^  Allen  delbrcea  him.  And 
nnlefs  you  fo  do»  let  the  (heriif  of  Oxfordihire  do  it,  that  we  no 
longer  hear  complaint  thereof  for  defeA  of  right.  8B(tlie(i 
oarfelf  at  Weftminibr,  the  twentieth  day  of  Anguft^  in  the  thir* 
tieth  year  of  our  reign. 

Pledges  of  profec»twi.  JjjSLrfBoe. 


§  2.  Writ  of  ToLT,  to  remove  it  into  tie  County  Court. 

iCbAtletf  Morton  efquire,   flierifF  of  Oxfordflure,   to  John 
I^ODgt  bulLflT  errant  of  our  lord  the  king  and  of  myfelf*  greet- 

K  k  3  ing, 


ii  appendix; 

N^  I.  ing.  IBtauXz  by  the  complaint  of  William  Kent  efqaire; 
perfonally  prefent  at  my  county  court*  to  wit,  on  Monday  the 
£xth  day  of  September  in  the  thirtieth  year  of  the  reign  of  our 
lord  George  die  fecond  by  the  grace  of  God  of  Great  Biitain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  Co  forth* 
at  Oxford  in  the  ihirehoufe  there  holden,  I  am  informed,  diat 
although  he  himfelf  the  writ  of  our  faid  lord  the  king  of  right 
patent  dire6led  to  Willoughby  earl  of  Abingdon,  for  this  that 
he  ihottld  hold  full  right  to  the  faid  WilHam  Kent  of  one  mef« 
fuage  and  twenty  acres  of  land  with  the  appurtenances  in  Dor- 
chefler  within  my  faid  county,  of  which  Richard  Allen  deforces 
him,  hath  brought  to  the  faid  Willoughby  earl  of  Abingdon ; 
yet,  for  that  the  faid  Willoughby  earl  of  Abingdon  favonreth 
the  faid  Richard  Allen  in  this  part,  and  hath  hitherto  delayed 
to  do  full  right  according  to  the  exigence  of  the  faid  writ,  I 
command  you  on  the  part  of  our  faid  lord  the  king,  firmly  en- 
joining, that  in  your  proper  perfon  you  go  to  the  court  baroa 
of  the  faid  Willoughby  earl  of  Abingdon  at  Dorchcfler  afore- 
faid,  and  take  away  the  plaint,  which  there  is  between  the 
iaid  William  Kent  and  Richard  Allen  by  the  faid  writ,  into  my 
county  court  to  be  next  holden ;  and  fummon  by  good  fum- 
xnoners  the  (aid  Richard  Allen,  that  he  be  at  my  county  court 
on  Monday  the  fourth  day  of  Odober  next  coming  at  Oxford 
in  the  fhirehoufe  there  to  be  holden,  to  anfwer  to  the  faid  Wil- 
liam Kent  thereof.  And  hav^  you  there  then  the  (aid  plaint^ 
the  fummoners,  and  this  precept,  tfntn  in  my  county  coart 
at  Oxford  in  the  Ihirehoufej  the  fixth  day  of  September^  in  th^ 
year  aforeiaid. 


§  3.  TTrit  ofPoHEfto  remove  it  into  thcCourt  ^Common  Plbasv 

9€tfS>l6tS9  the  fecond>  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  (heriff  of  Oxford(hire»  greeting.  Put,  at  the 
requeft  of  William  Kent,  before  our  juftices  at  WeAminAer  oa 
the  morrow  of  All  Souls,  the  plaint  which  is  in  your  county 
court  by  onr  writ  of  rightj  between  the  (aid  WiOiam  Kent  de« 

maodam 
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mandanty  and  Richard  Allen  tenant,  of  one  meflTuage  and  N^  I. 
twenty  acres  of  land  with  the  appurtenances  in  Dorchefter ;  and 
fammon  by  good  fummoners  the  faid  Richard  Allen,  that  he  be 
then  there,  to  anYwer  to  the  faid  William  Kent  thereof.  And 
have  yQu  there  the  fummoners  and  this  writ.  Qlitnefd  ourfelf  at 
Wellmmfter,  the  tenth  day  of  September,  in  the  thirtieth  year 
of  our  rei^v 


§  4.  Writ  £^  Ri  G  H  Ty  quia  Dominus  remifit  Curiam. 

C?d)iBC(tf  the  fecondj  by  the  grace  of  God  of  Great 
fintain,  France,  and  Ireland  lung,  defender  of  the  faith,  and 
fo  forth,  to  the  fheriff  of  Oxfordihire,  greeting.  C^lfimaflO 
Richard  Allen,  that  he  juftly  and  without  dday  render  unto 
William  Kent  one  mefliiage  and  twenty  acres  of  land  with  the 
appurtenances  in  Dorchefter,  which  he  daims  to  be  his  right 
and  inheriunce,  and  whereupon  he  complains  that  the  aforefaid 
Richard  unjufUy  deforces  him.  And  unlefs  he  (hall  fo  do,  and 
if  the  faid  William  ihall  give  you  fecurit^  of  profecuting  his  claim, 
then  fummon  by  good  fummoners  the  faid  Richard,  that  he  appear 
before  our  juflices  at  Weftminiler  on  the  morrow  of  All  Souls,  to 
ihew  wherefore  he  hath  not  done  it.  And  have  you  there  the 
fummoners  and  this  writ.  Qllitnef0  ourfelf  at  Weftminfter,  the 
twentieth  day  of  Auguft,  in  the  thirtieth  year  of  our  reign.  Be- 
caufe  Willoughby  earl  of  Abingdon,  the  chief  lord  of  that  fee* 
bath  thereupon  remifed  unto  us  his  court. 

Pledges  of  7  John  Doe.         Summonersof  the         fJohnDen.    Siieriff*t 
Profectttion,  i  Rich.  Rop.        within-named  Riduird,  l  Rich .  Fen.  R«rtum. 


K-k  4  Sl^Tbi 
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f  5.  Thi  Record,  nvitb  amiard  pf  BaittL 


Vnu 


Jhmmtt  re* 
m/tairiam, 

Counc; 


Efpket. 


Defence 


Wager  of 
BancL 


Repliou 
tiOQ. 


|dlea0  at  Wedminiler  before  fir  John  Willes  knight*  and  h{s 
brethren,  juftices  of  the  bench  of  the  lord  the  king  at  Weftmin- 
fter*  of  the  term  of  faint  ^fichaeI  in  the  thirtieth  year  of  the  r^gQ 
of  the  lord  GEOR9B  the  fccond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  &c. 

Oxon,  1  tftlllfaim  lient>  efqaire,  by  James  Parker*  his  attorney, 
to  wit.  I  demands  againft  Richard  AUcn,  gentleman,  one  mef- 
fiiage  «nd  twenty  acres  of  land,  wi^jhe  apppurtcnances,  in  Dor« 
chefter,  as  his  right  and  inheritance,  by  writ  of  the  lord  the 
king  of  right,  becailfe  Willoughby  earl  of  Abingdon  the  chief  lord 
of  that  fee  hath  now  thereapon  remifed  to  .the  lord  the  king  his 
court.  9nX^  tol^enpon  he  faith,  that  he  himfelf  was  feifed  of  the 
tenements  aforefaid,  with  the  appurtenances,  in  his  demefne  as  of 
fee  and  right,  in  the  time  of  peace,  in  the  time  of  the  lord  Geor  gb 
the  iirft  late  king  of  Great  Britain,  by  taking  the  efplees  thereof 
to  the  value  *  [of  ten  fliillings,  and  more,  in  rents,  com,  and 
grafs.]  And  that  fuch  is  his  right  he  offers  [fuit  and  good  proof.] 
3n^  the  faid  Richard  Allen,  by  Peter  Jones  his  attorney,  cornea 
and  defends  the  right  of  the  faid  William  Kent,  and  his  feifioj 
when  [and  where  it  fhall  behove  him,]  and  all  [that  concerns  it»j 
mnd  whatfoever  [he  ought  tq  defend]  and  chiefly  the  tenements 
aforefaid  with  the  appurtenances,  as  of  fee  and  right,  [namely^ 
one  meflfuage  and  twenty  acres  of  land,  with  appurtenances  ia 
Dorchefler.]  9llt  this  he  is  ready  to  defend  by  the  body  of  his 
free  man,  George  Rum  bold  by  name,  who  U  prefent  here  in  court 
ready  to  defend  the  fame  by  his  body,  or  in  w]iat  manner  /oever  the 
court  of  the  lord  the  king  ihall  confider  that  he  ought  to  defend. 
And  if  any  mifchance  (hould  befal  the  faid  George  (which  God 
defend)  hjc  is  ready  to  defend  the  fame  by  another  man,  whq 
(is  bounden  and  able  to  defend  it.]  9nll  the  faid  William 
Kent  iaith,  that  the   faid   Richard  Allen    unjuftly  defends   the 

*  N.  B.  The  claufes  between  hooks,  in  this  and  th*  fubf«quent  numbers  of 
^c  appendix,  are  ufual'y  no  othcrwife  'cxprciTed  in  the  reopi  ds  than  by  an  &r. 

I  right 


APPENDIX,  V 

«ight  of  him  the  faid  Willtam*  and  his  feifin,  lie.  and  «8,  tic.      N»  L 
«nd  whatfoeveTf  lie.  and  chiefly  of  the  tenements  aforefaid  with  ^■■— V""- 
the  appurtenances,  as  of  fee  and  right*  lie, ;  becaafe  he  faith, 
that  he  himfelf  was  feifed  of  the  tenements  aforefaid,  with  the 
appmtenances,  in  his  demefne  as  of  f(ke  and  right,  in  the  time 
of  peace,   in  the  time  of  the  faid  lord  Georgb  the  firft  late 
king  of  Great  Britain,  by  taking  the   efplees    thereof  to  the 
Yaloe,  lie,    9tl1l  that  fuch  is  his  right,  he  is  prepared  to  protre  Joinder  cC 
by  the  body  of  his  freeman,  Henry  Broughtpn  by  name,  who  ^^^ 
IS  prefent  here  in  court  ready  to  prove  the  fame  by  hb  body,  or 
in  what  manner  foever  the  court  of  the  lord  the  king  fhall  con* 
fider  that  he  ought  to  prove ;  and  if  any  mifchance  (hould  befal 
the  faid  Henry  (whiph  God  defend)  he  is  ready  to  prove  the 
fame  by  another  man,  who,  lie.    %Vl!t  hereupon  it  is  demanded 
of  the  faid  George  and  Henry,  whether  they  are  ready  to  make 
battel,  as  they  before  have  waged  it ;    who  fay  that  they  are. 
9nll  the  fame  George  Rumbold  givetb  gage  of  defending,  and  Ow^je^ 
the  faid  Henry  Broughton  giveth  gage  of  proving ;  and,  fuch  ^^^'^ 
engagement  being  given  as  the  manner  is,  it  is  demanded  of 
ihe  faid  WxIJam  Kent  and  Richard  Allen,  if  they  can  fay  any 
ihing  wherefore  battel  ought  not  to  be  awarded  in  this  cafe ; 
who  fay  that  they  cannot.    Cbetcfote  ft  i%  (OnQt^eteH,  that  Awanl  of 
battel  be  made  thereon,  lie.    9n!l  the  faid  George  Rumbold  pj^^ 
findech  pledges  of  battel,   to  wit,  Paul   Jenkins  and  Charles 
Carter;  and  the  faid  Henry  Brcnghton  findelh  alfo  pledges  of 
battel,  tp  wit,  Reginald  Read  and  Simon  Tayler.    3nt  tl^te*  Contimu 
tlfion  day  is  here  given  as  well  to  the  faid  William  Kent  as  to  ^"^^^ 
the  faid  Richard  Allen,  to  wit,  on  the  morrow  of  (aint  Martin 
next  coming,  by  the  afTent  as  well  of  the  faid  William  Kent  as 
/of  the  faid  Richard  Allen*     And  it  is  commanded  that  each  of 
them  then  have  here  his   champion,  fufficiently  furniihed  with 
competent  armour  as  becomes  him,  and  ready  to 'make  the  bat- 
tel aforefaid :  and  that  the  bodies  of  them  in  the  mean  time  be 
fafely  kept,  on  peril  that  (hall  fall  thereon.     %t  which  day  here  CfaanploM 
come  as  well  the  faid  William  Kent  as  the  faid  Richard  Allen  app^V. 
hy  their  attorneys  aforefaid,  and  the  faid  George  Rumbold  and 
Henry  Broughton  in  their  proper  perfons  likewife  come,  fnffi- 
ciently  furniihed  with  competent  armour  as  becomes  them,  ready 
^  make  the  battel  ^o^elaidj  as  they  had  before  waged  it. 

9nti 
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N^  !•      %M  hereupon  day  is  farther  given  by  the  coort  here»  as  wcQ 

*   -V.  "^  to  the  {sad  William  Kent  as  to   the  iai4  Richard  Allen,  at 

mn^^'     T^<^^^^^  n«ar  the  city  of  Weftminfter  in  the  county  of  Middle- 

^othiU         &x,  to  ynt,  on  the  morrow  of  the  purification  of  the  blefled 

Field.  virgin  Mary  next  coming,  by  the  aflent  as  well  of  the  faid  WiU 

Earn  as  of  the  aforefaid  Richard.    And  it  is  commanded,  thac 

each  of  them  have  then  there  his  champion,  armed  in  the  fenn 

aforefaid,  ready  to  make  the  battel  afore£ud,  and  that  their 

bodies  in  the  mean  dmc,  i^c.     At  which  day  here,  to  wit,  at 

Tothill  aforefaid,  comes  the  (aid  Richard.  Allen  by  his  attorney 

aforefaid,  and  the  faid  George  Rnmbold  and  Henry  Bronghum 

in  their  proper  perfons   likewife  come,   fuffidently   foraifhed 

with  competent  armour  as  becomes  them,  ready  to  make  the 

battel  aforefaid,  as  they  before  had  waged  it.     And  the  find 

William  Kent  being  folemnly  called  doth  not  come,  nor  hatk 

Demandant  profecuted  his  writ  aforefsud.  V|)erefotr  ft  10  COIlttliete%>  that 
Donfuit.       the  fame  William  and  his  pledges  ot  profecuting,  to  wit,  John 

Doe  and  Richard  Roe,  be  in  mercy  for  his  falfe  complaint,  and 
Final  juds-  ^^^  ^^  ^^°3C  Richard  go  thereof  without  a  day,  bfc.  and  alio 
ment,  for  that  the  faid  Richard  do  hold  the  tenements  aforefaid  with  the 
tbf  Tenant,  appurtenances,  to  him  and  his  heirs^  quit  of  the  (aid  William 

and  lus  heirs,  for  ever,  (^r. 


§  6.  Trial  by  tbt  grand  Affift. 

Defence*  And  the  faid   Richard  Allen,  by  Peter   Jones,    hit 

attorney,  comes  and  defends  the  right  of  the  iaid  WilliaiB 
Kent,  and  his  feifin,  when,  He.  and  all,  iffr.  and  whatibeveo 
lie.  and  chieHy  of  the  tenements  aforefaid  with  the  apporte- 
nances,  as  of  fee  and  right,  Cffr.  and  puts  himielf  upon  the 
grand  affife  of  the  lord  the  king,  and  prays  recognition  to  be 

Mii^»  made,  whether  he  himfelf  hath  greater  right  to  hold  the  tene- 

ments aforefaid  with  the  appurtenances,  to  him  and  Us  heirs  as 
tenants  thereof  as  he  now  holdeth  them,  or  the 'find  Williaai 
to  have  the  fdd  tenements  with  the  appurtenances  as  he  above 

Tcncferof    idemandeth  them.    9ttll  he  tenders  here  in  court  fix  ihiUsnga 

^^?'^'    and  eight-pence  to  the  ufe  of  the  k)rd  the  new  king,  He.  for 

tha 
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thaty  to  wjt.  It  jnay  be  inqoired  of  the  time  [of  the  feifin  N*  T. 
alleged  by  the  faid  William.]  And  he  therefore  prays,  that 
it  may  be  inquired  by  the  affife^  whether  the  faid  William  Kent 
was  feifed  of  the  tenements  aforefaid  with  the  appurtenances  in 
his  demefne  as  of  fee  in  the  time  of  the  faid  lord  the  king 
Georcb  the  firft,  as  the  faid  William  in  his  demand  before 
hath  alleged.  C|^tefor0  it  is  commanded  the  IherifF,  that  he  SmoaMis 
fummon  by  good  fummoners  four  lawful  knights  of  his  county ,  knkhti^ 
girt  with  fwords,  that  they  be  here  on  the  oAaves  of  faint 
Hilary  next  coming,  to  make  eleAion  of  the  aflife  aforefaid. 
The  fame  day  is  given  as  well  to  the  faid  William  Kent  as  to 
the  faid  Richard  Allen  here,  i^c.  At  which  day  here  come  as 
well  the  faid  William  Kent,  as  the  faid  Richard  Allen;  and 
^the  iherifF,  to  wit,  fir  Adam  Alftone  knight  now  returns,  that  Rct«m| 
he  had  caufed  to  be  fummoned  Charles  Stephens,  Randal  Whe- 
'ler,  Toby  Cox,  and  Thomas  Munday,  four  lawful  knights  of 
his  county,  girt  with  fwords,  by  John  Doe  and  Richard  Roe 
bis  bailiffs,  to  be  here  at  the  faid  odaves  of  faint  Hilary,  to  do 
as  the  faid  writ  thereof  commands  and  requires;  and  that  the 
faid  fummoners,  and  each  of  them,  are  mainprized  by  Johli 
Day  and  James  Fletcher.  Whereupon  the  faid  Charles  Ste« 
phens,  Randal  Wheler,  Toby  Cox,  and  Thomas  Munday,  four 
lawful  knights  of  the  county  aforefaid,  girt  with  fwords^  being 
called,  in  their  proper  perfons  come,  and,  being  fworn,  upon  EfeaSosoC 
•  their  oath  in  the  prefence  of  the  parties  aforefaid  chofe  of  '^^  >vc«s- 
themfelves  and  others  twenty-four,  to  wit,  Charles  Stephens, 
Randal  Wheler,  Toby  Cpx,  Thomas  Munday,  Oliver  Green- 
way,  John  Boys,  Charles  Price,  knights,  Daniel  Prince,  Wil- 
liam Day,  Roger  Lucas,  Patrick  Fleming,  James  Harris,  John 
Richardfon,  Alexander  Moore,  Peter  Payne,  Robert  Quin,  Ar- 
chibald Stuart,  Bartholomew  Norton,  and  Henry  Davis,  efquires, 
John  Porter,  Chriflopher  Ball,  Benjamin  Robinfon,  Lewis  Long, 
William  Kirby,  gendemen,  good  and  lawful  men  of  the  county 
aftrciaid,  who  neither  are  of  kin  to  the  faid  William  Kent  nor 
to  the  faid  Richard  Allen,  to  make  recognition  of  the  grand 
affife  aforefaid.  Cdeufote  it  is  commanded  the  fherilF,  that  he  rmr? 
caufe  them  to  come  here  from  the  day  of  Eafter  in  fifteen  days*  ffoai, 
to  make  the  recognition  aforefaid.  The  fame  day  is  there  given 
t9  Ae  parties  aforefaid*    At  which  day  here  come  as  well  the 

iaid 
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Vmiiam  Kent  ai  the  (aid  Richard  Men,  by  their  attorneys 
afore&id,  and  the  recognitors  of  the  affife  whereof  mentbn  is 
above  made  being  called,  come,  and  certm  of  them»  to  wit» 
HccognU      Charles  Stephens,  Randal  Wheler,  Toby  Cox,  Thomas  Man- 
lonfwonw    day,  Charles  Price,  knights,  Daniel  Prince,  Roger  Lucas,  Wl^ 
liam  Day,  James  Harris,  Peter  Payne,  Robert  Quin,  Henry 
Davis,  John  Porter,  Chriftopher  Ball,  Lewis  Long,  and  Wil- 
Venlia  fcr  l^^^n  Kirby,  being  deded,  tried,  and  fwom,  upon  their  oath  (ay, 
tbe  De.        that  the  faid  William  Kent  hath  more  rieht  to  have  die  tene« 
ments  aforelaid  with  the  appurtenances  to  him  and  his  heirs,  as 
he  dcmandeth  the  fame,  than  the  faid  Richard  Allen  to  hold  the 
iame  as  he  now  holdeth  them,  according  as  the  faid  William 
Jai^moL    Kent  by  his  writ  aforefaid   hath   fuppofed.     Cberefote  <t  fi 
COnfiMreH,  that  the  faid  William  Kent  do  recover  his  feifin 
againft  the  faid  Richard  Allen  of  the  tenemenu  afbreiaid  with 
the  appurtenances,  to  him  and  his  heirs,  quit  of  the  iaid  Ri- 
chard Allen  and  his  heirs,  fpr  ever :  and  the  £ud  Richard  Allcnt 
ia  nercy^  f^c. 


vn. 
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Proceedings  on  anASiion  of  ^refpafs  in  Ejectment, 
by  Original^  in  the  King's  Bench. 

§  I,  The  Original  Writ. 

(|g^#4>8C(C  the  fecond,  by  the  grace  of  God  of  Great  Bri-  Sifietnttt 

tain»  France  and  Ireland,  king,  defender  of  the  faith,  and  io/*"''*"* 
ibrth;  to  the  iheri£f  of  Berkfiiire,  greeting.  3'  Richard  Smith 
ihalt  give  yoa  fecority  of  profecuting  his  claim,  then  put  bf 
gage  and  fafe  pledges  William  Sales,  late  of  Newbury,  gentle- 
man, fo  that  he  be  before  us  on  the  morrow  of  All-Souls,  where* 
foever  we  (hall  then  be  in  England,  to  ihew  wherefore  with  force 
and  arms  he  entered  into  one  mefluage  with  the  appurtenances,  ia 
Sutton,  which  John  Rogers  efquire,  hath  demifed  to  the  afore* 
faid  Richard,  £)r  a  term  which  is  not  yet  expired,  and  ejeded 
him  fix>m  his  (aid  farm,  and  other  enormities  to  him  did,  to  the 
great  damage  of  the  faid  Richard,  and  againft  our  peace.  And 
have  you  there  the  names  of  the  pledges,  and  this  writ.  ttSit- 
nefi  ourfelf  at  Weftminiler,  the  twelfth  day  of  Odober«  in  the 
twenty-ninth  year  of  our  reign. 

Pledges  of  2  John  Doc.         3?n'''"Q!'i"*'"l'*  ?Jo^n  !>«"•        Sheriff-i 
proffcution,?fcchardRoe.    Srby^wjet  "^"^ 

\%.  Cofy  of  tke  Dectara/ion  againfl  the  cafudl  Ejeffor ;  nvbo  gi^es 
Notice  thereupon  to  the  Tenant  in  PoJ/effion. 

Michaelmas,  the  29th  of  king  George  the  fecond. 

Berks,  1  tttfllfatn  Stiles,  late  of  Newbury  in  the  faid  county,  DecUra- 
to  wit*  ^  gentleman,  was  attached  to  anfwer  Richard  Smith,  of  ^'^'^- 
a  plea,  wherefore  with  force  and  arms  he  entered  into  one  mef- 

fuage. 
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N°  II.  foage,  with  the  appurtenances,  in  Sutton  in  the  county  aforelaiJ, 
which  John  Rogers  efquire  demifed  to  the  faid  Richard  Smith 
for  a  term  which  is  not  yet  expired,  and  ejefled  him  from  his 
^aid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of 
the  faid  Richard,  and  againd  the  peacerof  the  lord  the  king.  Sec. 
And  whereupon  the  faid  Richard  by  Robert  Martin  his  attorney 
complains,  that  whereas  the  faid  John  Rogers,  on  the  (irft  day  of 
Odlober  in  the  twenty-ninth  year  of  the  reign  of  the  lord  the 
king  that  now  is,  at  Sutton  aforefaid,  had  demifed  to  the  fame 
Richard  the  tenement  aforefaid,  with  the  appurtenances,  to  have 
and  to  hold  the  faid  tenement,  with  the  appurtenances,  to  the 
laid  Richard  and  his  afligns,  from  the  feafl  of  faint  Michael  the 
archangel  then  laft  paft,  to  the  end  and  term  of  five  years  from 
thence  next  following  and  fully  to  be  complete  and  ended,  by 
virtue  of  which  demife  the  faid  Richard  entered^  into  the  faid 
tenement,  with  the  appurtenances,  and  was  thereof  poflcfled; 
and,  the  faid  Richard  being  fo  poifefTed  thereof,  the  faid  Wil* 
liam  afterwards,  that  is  to  fay,  on  the  faid  firfl  day  of  06lober  in 
the  faid  twenty -ninth  year,  with  force  and  arms,  that  is  to  fay, 
with  fwords,  (laves,  and  knives,  entered  into  the  faid  tenement^ 
with  the  appurtenances,  which  the  faid  John  Rogers  demifed 
to  the  faid  Richard  in  form  aforefaid  for  the  tetm  aforefaid, 
which  is  not  yet  expired,  and  eje^ed  the  faid  Richard  ont  of  his 
faid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  * 
the  faid  Richard,  and  againft  the  peace  of  the  faid  lord  the 
king;  whereby  the  faid  Richard  faith,  that  he  is  injured  and 
damaged  to  the  value  of  twenty  pounds.  And  thereupon  he 
brings  fuit,  &c* 

Martin,  for  the  plainnfF.    1     Pledges  of    f  John  Doe. 
Peters,  for  the  defendant.  ^     profecution,  ^  Richard  Roe. 


Mr.  George  Saunders, 

Notice.  I  am  informed  that  you  ai^e  in  poflefiion  of,  or  claim  title  to, 

the  premifes  mentioned  in  this  declaration  of  ejeflment,  or  to 
fome  part  thereof;  and  I,  being  fucd  in  this  adion  as  a  cafual 

.  4  ejeaor. 
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ejeAor^  $ni  having  no  claim  or  title  to  the  lame*  do  advife  yos 
to  appear  next  Hilary  term  in  his  majeily's  court  of  king's 
bench  at  WeHminfter,  by  fome  attorney  of  tha(  court,  and  then 
and  there,  by  a  rule  to  be  made  of  the  fame  court,  to  caufe 
yourfelf  to  be  made  defendant  in  my  Head ;  otherwife  I  fhall 
fuffcr  judgment  to  be  entered  againft  me^  and  you  will  be  turned 
outof  poiTefHon. 


Your  loving  friend^ 


5  January^  *75^* 


William  Stiles. 


NoIL 


§  3.  Tbt  Rule  of  Court. 


Hilary  T(erm,  in  thi  twenty^ninih  Tear  rf  Kit 

Jec9ud, 


jug  George  tl;e 


Berks,  7  %t  f0  OtHerel)  by  the  court,  by  the  aflent  of  both  Smith 
to  wit.  S  parties,  and  their  attorneys,  that  George  Saunders,  againft 
gentleman,  may  be  made  defendant,  in  the  place  of  the  now  onemW- 
defendant  William  Stiles,  and  (hall  immediately  appear  to  the  fuage  with 
plaintiff's  adiion,  and  (hall  receive  a  declaration  in  a  plea  of  Jj'nan^^^in 
trefpafs  and  ejectment  of  the  tenements  in  quedion,  and  Ihall  Sutton,  oi< 
immediately  plead  thereto*  not  guilty:  and,  upon  the  trial  of  ^^^r^^T**^ 
the  ifTue,  (hall  confefs  leafe*  entry,  and  ouAer,  and  infid  upon  Rogers, 
his  title  only.     And  if,  upon  trial  of  the  iffue,  the  faid  George 
do  not  confefs  leafe,  entry,  and  ou(ler»  and  by  reafon  thereof 
the  plaintiff  cannot  profecute  his  writ,  then  the  taxation  cf  cofls 
upon  fuch  ntmprof,  (hall  ceafe>  and  the  faid   George  (liall  pay 
fucli  cods  to  the  plaintiff,  as  by  the  court  of  our  lord  the  ];.ing 
here  (hall  be  taxed  and  adjudged  for  fuch  his  default  in  non-per- 
formance of  thjs  rule;  and  judgment  (hall  be  entered  againft 
.the  faid  William  Stiles,  now  the  cafual  ejedor,  by  default.     And 
it  is  further  ordered,  that,  if  upon  the  trial  of  the  faid  iffue  a 
verdict  (hall  be  given  for  the  defendant,  or  if  the  plaintiff  (hall 
not  profecute  his  writ,  upon  any  other  caufe,  than  for  the  not 

confef- 
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N^  II.  confeffing  leafe,  entry,  and  oafter  as  aforefaid,  then  die  leflof 
of  the  plaintiiF  (ball  pay  coftj,  if  the  plainu^  himfelf  doth  not 
pay  them. 

By  the  Court. 
Martin,  for  the  plaintiffi 

Newman,  for  the  defendanti 


§^4.  TbiRicorJ. 

|&tea0  before  the  lord  the  king  at  Weftminer,  Of  the  term  of 
faint  Hilary,  in  the  twenty  ninth  year  of  the  reign  of  the  lord 
George  the  fecond,  by  the  grace  of  God  of  Great  Britain^ 
France,  and  Ireland  king,  defender  of  the  faith,  teV. 

Berks,  1  tBttX^t  Saundters,  Fate  of  Sottott  In  the  county  afore* 
to  wit. '  faid,  gentleman,  was  attached  to  anfwer  Richari 
Smith,  of  A  plea,  wherefore  with  force  and  arms  he  entered 
into  one  meiTuage,  with  the  appurtenances,  in  Sutton,  which 
John  Rogers  efquire  hath  demifed  to  the  faid  Richard  tot  a 
term  which  is  not  yet  expired,  and  ejeded  him  from  his  (aid 
farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the 
faid  Ridiard,  and  againfl  the  peace  Of  the  lord  the  king  that 
Dcchmioo,  now  is.  9n1l  iDb^renpotl  the  faid  Richard  by  Robert  Martin 
^  tttont.  jjjj  attorney  complains,  that  whereas  the  faid  John  Rogers  on 
the  firft  day  of  Odlober  in  the  twenty-nlnth  year  of  the  reign  of 
the  lord  the  king  that  now  is,  at  Sutton  aforefaidi  had  demifed 
to  the  fame  Richard  the  tenement  aforefaid,  with  the  appurte- 
nances, to  have  and  to  hold  the  faid  tenement!  with  the  appnr- 
'nances,  to  the  faid  Richard  and  his  aOigns,  from  the  fcaft  of 
faint  Michael  thd  archangel  then  lad  pall,  to  the  end  and  term 
of  ^vt  years  from  thence  next  following  and  fully  to  be  com- 
plete and  ended  ;  by  virtiie  of  which  detnife  the  faid  Richard 
entered  into  the  faid  tenementi  with  the  appurtenances,  and  was 
thereof  pofleHed  :  and,  theTaid  Richard  being  fo  poflcfled  there- 
of, the  fa  id  George  afterwards,  that  is  to  fav,  on  the  firft  day 
of  0£tober  in  the  faid  twenty-ninth  yeai'i  with  force  and  arm?, 
that  is  to  fay,  with  fwords,  (laves,  and  knives,  entered  into  the 

faid 
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tdid  tenement,   with  the  appartenance^>  which  the  faid  John    N<^Iir. 
Rogers  deoiifed  to  the  faid  Richard  in  form  aforefaid  for  the  term  '-  ~-'  -^ 
afore(aid  which  is  not  yet  expired ,  and  q'eded  the  (aid  Richard 
pat  of  his  faid  farm,  and  other  wrongs  to  him  did,  to  the  great 
damage  of  the  faid  Richard,  and  againft  the  peace  of  the  faid 
lord  the  king ;  whereby  the  faid  Richard  faith  that  he  is  injured 
and  endamaged  to  the  valae  of  twenty  pounds :  and  thereupon 
}l6  brings  fnlt,  [and  good  proof.]     9nD  the  aforefaid  George  Defence* 
Saunders,  by  Charles  Newman  his  attorney,  comes  and  defends 
the  force  and  injury,  when  [and  where  it  fhali  behove  him  ;] 
and  faith  that  he  is  in  no  wife  guilty  of  the  trefpafs  and  ejedl-  piea,  not 
snent  aforefaid,  as  the  faid  Richard  above  compluns  againft  him  ;  suilty. 
and   thereof  he   puts  himfelf  upon  the  country:   and   the  faid  ^^"^* 
Richard  doth  likewife  the  fame ;  Ct^Cttfore  let  a  jury  come  there- 
upon before  the  lord  the  king,  on  the  odUve   of  the  purification  yenirt 
of  the  blefled  virgin  Mary,  wherefocver  he  flxall  then  be  in  Eng-  *^«^«<^ 
land ;  who  neither  [are  of  kin  to  the  faid  Richard,  nor  to  the 
fiud  George ;]  to  recognize  [whether  the  faid  George  be  guilty 
of  the  trefpafi  and  cjedment  aforefaid:]  becaufe  as  well  [the 
faid  George,  as  the  faid  Richard,  between  whom  the  difference 
is,  have  put  themfelves  on  the  faid  jury.  ]     The  fame  day  is  there 
given  to  the  parties  aforefaid.     '9ft(tlDatD8  the  procefs  therein >  Refplte,  for 
being  continued  between  the  faid  parties  of  the  plea  aforefaid  default  of 
by  the  jury,  is  put  between  them  in  refpite,  before  the  lord  the  ^ 
king,  undl  the  day  of  Ealler  in  fifteen  days,  wherefoever  the  faid  Njfi  friun 
lord  the  king  (hall  then  be  in  England ;    unlefs  the  julHces  of 
the  lord  the  king  affigned  to  take  aflifes  in  the  county  aforefaid, 
ihall  have  come  before  that  time,  to  wit,  on  Monday  the  eighth 
day  of  March,  at  Reading  in  the  faid  county  by  the  form  of  the 
Aatute  [in  that  cafe  provided],  by  reafon  of  the  default  of  the 
jurors,  [fummoned  to  appear  as  aforefaid.]    At  which  day  be- 
fore the  lord  the  king,  at  Weftminfler,  come  the  parties  afore- 
faid by  their  attorneys  aforefaid;   and   the  aforefaid  juftices  of 
affife,  before  whom  [.the  jury  aforefaid  came,   fent  here  their 
record  before  them,  had  in  thefe  words,  to  wit:  9fterl0atlMrj  Pojiea, 
at  the  day  and  place  within  contained,  before  Heneage  Legger 
cfquire,  one  of  the  barons  of  the  exchequer  of  the  lord  the  king; 
and  fir  John  Eardley  Wilmot,  knight,  one  of  the  juHices  of  the 
Vofc.  m.  LI  faid 
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.   N^  III.     Taid  lord  the  king,  afligned  to  hold  pleas  before  the  king  htfll'' 
^  -«/>— ^  felf,  juftices  of  the  faid  lord  the  king,  affigned  to  take  afflfct  ki 
the  county  of  Berks  by  the  form  of  the  ftatate  [in  that  cafe  pro* 
videdy]  come  as  well  the  within-named  Richard  Smith,  as  the 
within- written  George  Saunders,  by  their  attorneys  within  con« 
tained ;  and  the  jarors  of  the  jnry  whereof  mendon  is  within 
made  being  called,  certain  of  them,  to  wit,  Charles  Hblloway, 
John  Hooke,  Peter  Graham,  Henry  Cox,  TViIIiam  Brown,  and 
Francis  Oakley,  come,  and  are  fwom  upon  that  jury :  and  be* 
canfe  the  reft  of  the  jurors  of  the  fame  jury  did  not  appear^ 
Talttdtnr^  therefore  others  of  the  by- (landers  being  chofen  by  the  flieriff, 
gtmJiMniikuu  ^^  ^^  requeft  of  the  faid  Richard  Smith,  aild  by  the  commud 
.    of  the  juftices  aforefaid,  are  appointed  anew,  wbtfe  names  sve 
affixed  to  the  panel  within  written,  according  to  the  form  of  thtf 
ftatute  in  fuch  cafe  made  and  provided ;  which  -faid  jorort  lb 
appointed  anew,  to  wit,  Roger  Bacon,  Thomas  Small,  Charles 
Pye,  Edward  Hawkins,   Samuel  Roberts,   and  Daniel  Parker, 
being  likewife  called,  come;  and  together  with  |hf  other  jarors 
afprefaid  before  impanelled  and  fwern,    bmng  ele£te4»    tried, 
and  fwom,  to  fpeak  the  truth  of  the^matter  within  contained, 
Verdi^  for    upon  their  oath  fay,  that  the  aforefaid  George  Saunders  is  goilty 
t    piamti  .  ^£.  ^^^  trefpafs  and  eje£baent  within- written,  in  manner  and  ferm 
as  the  aforefaid  Richard  Smith  within  complains  againft  him^ 
and  aiTefs  the  damages  of  the  faid  Richard  Smith,  on  bccafioo 
of  that  trefpafs  and  ejedment,    beiides  his  cofts  and  charges 
which  he  hath  been  put  unto  about  his  fmt  in  that  behalf,  t» 
twelve  pence  :  and,  for  thofe  cofts  and  charges,  to  fprty  fbilling8« 
tSQJI^XtVip^VL  the  faid  Richard  Smith,  by  hb  attorney  aforeiaid^ 
prayeth  judgment  againft  the  faid  George  Saunders,  in  and  opon 
the  verdid  aforefaid  by  the  jurors  aforeiaid  given  in  the  form 
Motion  m     aforefaid :  and  the  faid  George  Saunders,  by  his  attorney  afore* 
arrcft  of       fgij  faith,  that  the  court  here  ought  not  to  proceed  to  give  jndg* 
^  S°^cnt.     ^^^^^  ^^^  ^^  ^^jj  verdidl,  and  prayeth  idiat  judgment  againft 
him  the  faid  George  Saunders,  in  and  upon  the  verdi£k  aforefaid 
by  the  Jurors  aforefaid  given  in  the  form  aforefaid,  may  be 
flayed,  by  reafon  that  the  faid  verdidl  is  in&ffident  and  errone- 
ous, and  that  the  fame  verdi£l  may  be  quaflied,  and  that  the  ifloe 
aforefaid  may  be  tried  anew  by  9ther  jarors  to  be  afrefli  impa- 
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ilelled.    And,  becaufe  tbe  coart  of  the  lord  the  king  here  is  not     N^  III. 
yet  adnfed  of  giving  their  judgment  of  and  opon  the  premifes  ^— y-"*i 
therefore  day  thereof  is  given  as  well  to  the  faid  Richard  Smith  ^^^' 
as  the  faid  George  Saunders,  before  the  lord  the  king»  until  the 
inorrow  of  the  Afcenfion  of  our  Lord,  wherefoever  the  faid  lord 
the  king  (hall  then  be  in  England,  to  hear  their  judgment  of 
And  upon  the  premifes,  for  dial  the  court  of  the  lord  the  king 
is  not  yet  advifed  thereof.     At  which  day  before  the  lord  the 
king  at  Weftminfter,  come  the  parties  aforefaid  by  their  attor- 
neys' aforefaid:    apon  which,  the  record  and  matters  aforefaid 
having  be^n  feen,  and  by  the  court  of  the  lord  the  king  now 
here  fully  nnderftood,  and  all  and  fmgular  the  premifes  having 
been  examined,  and  mature  deliberation  being  had  thereupon, 
for  that  it  feems  to  the  court  of  the  lord  the  king  now  here  that  Opinion  of 
the  verdid  aforefaid  is  iii  no  wife  infofident  or  erroneous,  and  ^  ^^"'^ 
that  the  fame  ought  not  to  be  quaihed,  and  that  no  new  trial 
onght  to  be  had  of  the  iffae  aforefliid,  C^etefore  ft  f0  COttfl-  Judgment, 
Mil,  that  the  &id  Richard  d^  i;pcover  agaisft  the  faid  George  p^^^^^^ 
his  term  yet  to  come,  of  and  in  the  faid  tenemenu,  with  the  ap« 
portenances,  and  the  (aid  damages  affefled  by  the  faud  jury  in 
form  afore£ud,  and  alfdftweaty-feven  pounds  fix  (hillings  and  ^^^ 
eight  pence  fOr  his  cofts  and  charges  aforefaid,  by  the  court  of 
the  lord  the  king  hefe  awarded  to  the  faid  Richard,  with  his 
aflbut,  by  way  of  increale ;  which  faid  damages  in  the  whol* 
Amoant  to  twenty«ntne  pounds  feven  (hillings  and  eight  pence. 
«*  And  let  the  faid  George  be  taken,  [until  he  maketk  fine  to  the  CafiMturfn 
••  lord  the  king]/*  *9o!»^ffetltfOil  the  faid  Richard  by  his  attorney  fi"*-, 
aforefiud  prayeth  a  writ  of  the  lord  the  king,  to  be  diredied  to  poffeffion, 
Che  (heriff  of  the  county  afore(aid,  to  caafe  him  to  have  poflelfion 
of  his  term  aforefaid. yet  to  come,  of  and  in  the  tenements  afore- 
faid, with  the  appurtenances :  and  it  is  granted  unto  him,  retnrn« 
able  before  the  lord  the  king  on  the  morrow  of  the  holy  Trinity, 
wherefoever  he  (hftll  then  be  in  England.     At  which  day  before  and  retanu 
the  lord  the  king,  at  Weltminfier,  cometh  the  faid  Richard  by 
hb  attorney  aforefaid  ;  and  the  (heriiF,  that  is  co  fay,  fir  Thomas 
Reeve,  knight,  now  fendeth,  that  he  by  virtue  of  the  writ  afore* 
laid  to  him  direded,  on  the  ninth  day  of  June  laft  paH,  did  caufe 

*  Kow  omittfd.    Srcpage  391. 

Lla  the 


N«  III. 


XVI 


APPENDIX. 


the  faid  Richard  to  have  his  poiTeiCon  of  hi^  term  aforeTaid  yet  tO 
come^  of  and  in  the  tenements  aforefaid>  with  the  appuftenances# 
as  he  was  commanded. 


N^  in. 

Proceedings  en  an  uiSion  of  Debt  in  the  Court  of 
Common  Pleas  j  removed  into  the  King's  Bench  by 
Writ  of  Ekkok. 


$  !•     OrigiHai* 

frMclpt.       /tgC4)lft<^4B  the  fecond,  by  the  grace  of  God  of  Oreit 

Britain^  France,  and  Ireland  king,  defender  of  the  ftitb# 
and  fo  forth ;  to  the  fherifF  of  Oxfordfliire ,  greeting.  ComtlUllA 
Charles  Long,  late  of  Burford,  gentlemian,  that  jofUy  and  without 
delay  he  render  to  William  Barton  twd  hundred  pounds^  which 
he  owes  him  and  unjuflly  detains,  as  he  faith,  ^nd  unlefs  he 
ihall  fo  do,  and  if  the  faid  William  ihall  make  you  fecure  of 
profecating  his  claim,,  then  fnmmon  by  good  fonkmoners  the  afore- 
faid  Charles,  that  he  be  before  oar  juftices,  at  Weftnunfter*  oa 
the  oflave  of  faint  Hilary,  to  fhew  wherefore  he  hath  not  done  it, 
AdA  have  you  there  then  the  fummoners,  and  this  writ.  8Qft« 
nef0  ourfelf  at  Welbninfter,  the  twenty-fourth  day  of  December, 
in  the  twenty-eighth  year  of  oar  reign. 


Sheriff'3 
return. 


''i^^  ?  John  Doe.       ^onimoncrs  of  the  7  j^        |^j^„.,^ 
cutioD.      ^  Charles  Long,        J         ^  -^ 


Attach* 
xncot. 


§  2t     Frocifs. 

4MBtf)iR(KC  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faithj  andfo  forth; 

ta 


Pfni. 


APPENDIX.  xvii 

fo  the  iherifr  of  OxforcUhire»  greeting,  ftat  by  gage  and  &fe  N^  IIL 
pledges  Charles  Long*  late  of  Burford^  gentleman,  that  he  be  be- 
fore  our  juftices  at  Weftminlter  on  the  o6tave  of  the  parification 
of  the  blefled  Mary*  to  anfwer  to  William  Burton  of  a  plea, 
that  he  render  to  him  two  hundred  poands  which  he  owes  him 
and  UDJufUy  detains,  as  he  faith;  and  to  fiiew  wherefore  he  was 
not  before  our  juftices  at  Wefiminller  on  the  o£Uve  of  faint 
Hilary,  as  he  was  fummoned.  And  have  there  then  the  names 
of  the  pledges  and  this  writ.  tSflitXUlfi  iir  John  Willes,  knight, 
9X  Weftminiler/  the  twenty-third  day  of  January,  in  the  twenty- 
eighth  year  of  our  reign. 

The  within-named  Charles  Long  is  1  Edward  Leigh*       Sheriff's 
Htuqhed  by  Pledges,  J  Robert  Tanner.      '^"™* 


CEf4E4>&(|?4B  the  fecond,  by  the  grace  of  God  of  Great  DiJIHttgas^ 
Britain,  France,  and  Ireland  iking,  defender  of  the  faith,  and  fo 
forth ;  to  the  iheriff  of  Oxfordlhire,  greetbg.  COte  command 
you,  that  you  diftrein  Charles  Long,  late  of  Burford,  gentle- 
man, by  all  his  landa  and  chattels  within  your  bailiwick,  fo 
that  neither  he  nor  any  one  through  him  may  lay  handis  on  the 
fame,  until  you  (hall  receive  from  us  another  command  there- 
upon ;  and  that  you  anfwer  to  us  of  the  iiTues  of  the  fame ;  and 
that  you  have  his  body  before  our  juflices  at  Weilminfler  from 
the  day  of  Eafter  in  fifteen  days,  to  anfwer  to  William  Burton 
of  a  plea,  that  he  render  to  him  two  hundred  pounds  which  he 
owes  him  and  unjuftly  detains,  as  he  faith,  and  to  hear  his  judg- 
ment of  his  many  defaults.  flDfttlcf0  fir  John  Willes,  knight*  at 
Weflminfter,  the  twelfth  day  of  February,  in  the  twenty  -eighth 
year  of  our  reign* 

The  witlun-named  Charles  Long  hath  nothing  in  my  bailiwick,  Sber?ff*t 
whereby  be  may  be  diftreined*  return, 

454E4)K  4VC  the  fecond,  by  the  grace  of  God  of  Great  Bri-  Cafiat  ad 
tain,  France,  and  Ireland  kingji  defender  of  the  faith,  and  fo  forth ;  '^s^^* 
tp  the  (heriff  of  Oxfordihire,  greeting.    (0?  command  youj  that 

1*1$  •  you 


XVHl 


A   P   P   £   N   b  I   k. 


K^  III,  70a  tt^e  Cbarks  Loag,  late  of  B«rfbrd»  gemleflnu)»  if  he  ini]r 
be  Rmnd  hi  your  baiiiwick,  and  him  fafely  keep,  fo  that  70a  may 
liave  his  body  before  otir  joltices  at  Weftminfter  from  the  day  of 
Eafler  in  five  weeks,  to  anfwer  to  William  Barton,  gentleman,  of 
a  plea,  that  he  render  to  him  two  hundred  pounds,  which  he  oweaf 
him  and  unjuftiy  detains,  as  he  fidth ;  and  whereupon  yoa  have 
returned  to  our  jnftices  at  Weftroinfler,  that  the  (aid  Charles  bath 
nothing  m  your  bailiwick,  whereby  he  may  be  diftremed.  And 
have  yoa  there  then  this  writ.  KlltUttH  fir  John  Wiliest  knight* 
at  Weftminfter,  the  fixteenth  day  6f  A)pril«  in  the  twenty-dghtb 
year  of  our  reign. 


Sbenff*s 
Tctnrn* 

vtvtfitm. 


8h€fiff*s 

return. 


4  s 


>. 


The  within-named  Charles  Long  is  not  found  in  my  bailimck. 

iP^t>Wi^^  the  fecond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  iaitb,  and 
fo  forth ;  to  the  (herifiT  of  ^erklUre,  greeung.  -(&%  commaii4 
yoUj  that  you  take  Chaiks  Long,  late  of  Burford,*gentlemanff 
if  he  may  be  found  in  your  bailiwick,  and  him  fafcly  keep,  io 
that  you  irny  have  his  body  before  our  juftices  at  Weftminftery 
on  the  morrow  of  the  holy  'trinity,  to  anfwer  to  William  Bur- 
ton, gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
pounds  which  he  owes  him  and  unjhflly  detains,  as  he  faith; 
and  whereupon  our  (heriff  of  Oxfordiiiire  hath  made  a  return  to 
our  justices  at  Weftminfier^  at  a  certain  day  now  paff,  that  die 
aforeiaid  Charles  is  not  found  ^n  hit  bailiwick ;  and  thereupon  i^ 
is  teftified  in  our  faid  court,  that  the  albrefai4  Charles  lurk$^  wan- 
ders, and  runs  about  in  your  county.  '  And  have  vou  there  then 
this  writ.  Caitlief0  fir  John  Willes,  knight,  at  Wellminfter,  the 
feventh  day  of  May»  in  the  twenty -eighth  year  of  our'reign* 

By  virtue  of  this  writ  to  me  dire^led^  I  have  taken  the  body  of 
the  within-named  Charles  Long ;  which  I  have  ready  at  the  day 
and  place  within  contained,  according  as  by  this  writ  it  is  com* 
to^ded  met        * 

<^  Or,  Hp99  the  ttetttrm  ^f  Non  eft  inventus  s^m  ikfafiC^ 
^  pias*  thi  tiaitaiffwuKffu»  tui  am  AfisU  htd  41  Plliriei* 
**  0nd  tbince  pmcttd  to  OMtlgivrji  th^: 

u  «e«ace 
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«  t(^iDlB^^  the  fecond,  by  the  grace  of  God  of  Great  ^  N^  ^1-  ^ 
'•  Britun»  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  «  ^, 
*'  ibrth;  to  the  fheriff  of  Oxfordfi^ire,  greeting.    Olt  command  «/>»». 
^'  yoa  as  formerly  we  commanded  you,  that  yon  take  Charles 
'*  Long,  late  of  Bnrford»  gentleman,  if  he  may  be  found  in 
*'  your  balliurick,  and  him  fafely  keep,  fo  that  you  may  have 
*^  his  body  before  our  jnffices.  at  Weftminfter,  on  the  morrow 
^^  of  ^he  holy  Trinity,  to  anfwer  to  William  Burton,  gentleman, 
**  of  a  plea,  that  he  render  to  him  two  hundred  pounds,  which 
^*  he  owes  him  and  unjuftly  detains,  as  he  faith.     And  have  you 
^^  there  then  diis  writ.    n(ttf(eff  fir  John  WiUes,  knight,  ac 
^  Weftminfier,  the  feventh  day  of  May,  in  die  twenty. eighth 
^  year  of  our  reign« 

The  within*name(t  Chi^rles  Long  is  not  found  in  iny  baili-  «  shcriff^s 

«*  wick.  «  return. 

"  Ntm  tjt 

it  piurin 

'*  4IF#^1R4(f4l  the  fecond,  by  the  grace  of  God  of  Great  «<  c^iau 
f*  Britaby  France,  and  Ireh^nd  king,  defender  of  the  faith,  and 
«<  to  forth ;  to  the  foeriflF  of  Oxfordfliire,  greeting.  (OSU  com- 
**  aiaod  YQU,  as  we  hare  jnore^^han  once  commanded  you,  that 
<<  yoa  take  Charles  \ong$  bte  of  Burford,  gentleman,  if  he 
**  may  be  found  m  your  bailiwick*  and  him  fafely  keep,  fo  that 
f'  yoa  sna;^  have  Us  body  before  oor  juftices  at  Weftminfler, 
^  from  the  day  of  die  hc^y  Trinity  in  three  weeks,  to  anfwer 
f  to  William  Boston,  gentleman,  of  a  plea,  that  he  render  to 
*'  him  two  htfndved  pounds,  which  he  owes  him  and  onjuftly 
"  deuins,  as  he  faith.  And  have  yoa  there  then  thb  writ* 
**  OUntfff  fir  J<thB  WiUes,  knight,  at  Weftminfter,  the  diirdedi 
^  day  of  May^  in  the  twenty-eighth  year  of  our  reign. 

**  The  iH^thin-iiavied  Charles  Lon^  is  not  found  ip  my  baili-  «  Sheriff's 

•'  wick*  **  renint. 

/foa  eft  hm 
mentuu 

«t  0CO1BCF#  the  fecond,  by  the  grace  of  God  of  Great  «  Exigifs^ 
**  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  -**  mm* 
*^  fo  forth ;  to  the  iheriiF  of  Oxfordfliire,  greedng.    8Be  com- 
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mand  you,  that  yoa  caufe  Charles  Long,  late  of  Borford, 
gentleman,  to  be  required  from  county  court  to  county  court, 
until  according  to  the  law  and  cuftom  of  our  realm  of  J^ng-- 
land  he  be  outlawed,  if  he  doth  not  appear :  and  if  he  dotk 
appear,  then  take  him  and  caufe  him  to  be  fafely  kept,  €o 
that  you  may  have  his  body  before  our  juftices  at  Weflminfter* 
on  the  morrow  of  All  Souls,  to  anfwer  to  William  Burton^ 
gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
pounds,  which  he  owes  him  and  unjufUy  detains,  as  he  faith  ; 
and  wheieupon  yon  have  returned  to  our  jofiices  at  Weft* 
minfter,  from  the  day  of  the  holy  Trinity  in  three  weeks,  thzx 
he  is  not  found  in  your  bailiwick.  And  have  you  there  then 
this  writ.  CQftnefa  fir  John  Willes,  knight,  at  Weftminfler^ 
the  eighteenth  day  of  June,  in  the  twenty-eighth  year  of  oiir 
reign. 


*'  Sheriff's 
•*  return. 

•'  Fritm 


«*  SeatnJo 
*'  exaSuu 


««  rertn 


"  exoBuu 


9i 


latttt. 


'*  By  virtue  of  this  writ  to  me  direAed,  at  my  county  court 
*  held  at  Oxford,*  in  the  county  of  Oxford,  on  Thurfday  the 
'  twenty- firft  day  of  June,  in  the  twenty-ninth  year  of  the 
'  reign  of  the  lord  the  king  within  written,  the  within-named 
'  Charles  Long  was  required  the  firll  time,  and  did  not  appear : 
'  and  at  my  county  court  held  at  Oxford  aforefaid,  on  Thurfday 
'  the  twenty-fourth  day  of  July -in  the  year  aforefidd,  the  bid 
'  Charles  Long  was  required  the  fecond  time,  and  did  not  ap«i 
'  pear :  and  at  my  county  court  held  at  Oxford  aforefiud,  on 
'  Thurfday  the  twenty- firft  day  of  Auguft  in  the  year  afeieiaid« 
'  the  faid  Charles  Long  was  reqiured  the  third  time,  and  dkl  not 
'  appear:  and  at  my  county  court  held  at  Oxford  afbre(aid^ 
'  on  Thurfday  the  eighteenth  day  of  September  in  the  year 
'  aforefaid,  the  faid  Charles  Long  was  required  the  fourth  time, 
'  and  did  not  appear  :  and  at  my  county  court  held  at  Oxford 
'  aforefaid  t  on  Thurfday  the  fixteenth  day  of  Odober  in  the 
year  aforefaid,  the  faid  Charles  Long  was  required  the  fifth 
time,  and  did  not  appear :  therefore  the  faid  Charles  Long,  by 
the  judgment  of  the  coroners  of  the  faid  lord  the  king,  of  the 
county  aforefaid,  according  to  the  law  and  cuHom  of  the  kiog«. 
dop  of  England^  is  outlawed* 


«« 


«««se€ 


<f 


APPENDIX.  awi 

•'  C^tf  4>1B<PC  the  fecondt  by  tlic  grace  of  God  of  Great  '^r^ 
**  Britain,  France,  and  Ireland  king»  defender  of  the  faith,  and  «« ^J^^ 
*'  fo  forth ;  to  the  (herifF  of  Oxfordfliire,  greeting.  UXfjmsm  **  wtiML 
by  our  writ  we  have  lately  commanded  yoa  that  yoo  ihould 
caiife  Charles  Long,  late  of  Barford,  gentleman,  to  be  re- 
*'  quired  from  county  court  to  county  court,  until  according  to 
^*  the  law  and  cuftom  of  our  realm  of  England  he  Qiould  be 
outlawed,  if  he  did  not  appear :  and  if  he  did  appear,  thea 
that  you  ihould  take  him  and  caufe  him  to  be  fafely  kept,  fo 
'*  that  you  might  have  his  body  before  our  juftices  at  Weftmin- 
**  ftcr,  on  the  morrow  of  All  Souls,  to  anfwer  to  William  3iir- 
*'  ton,  gentleman,  of  a  plea,  that  he  render  to  him  two  ban- 
*'  dred  pounds,  which  he  owes  him  >nd  unjuftly  detain?,  as  he 
*'  faith:  V|)etefore  we  command  you,  by  virtue  of  the  fUtnte 
«'  in  the  thirty-firft  year  of  the  lady  Elizabeth  late  queen  of 
*'  England  made  and  provided,  that  you  caufe  the  faid  Charlet 
"  Long  to  be  proclaimed  upon  three  feveral  days  according  to 
'*  the  form  of  that  fbitute ;  (whereof  one  proclamadon  (hall  be 
<*  made  at  or  near  the  moft  ufnal  door  of  the  church  of  the  pa* 
**  riih  wherein  he  inhabits)  that*  he  render  himfelf  unto  yoa; 
*<  fo  that  you  may  have  his  body  before  our  juftices  at  Weftmin- 
'*  Her  mt  the  day  afbrefaid  to  anfwer  the  faid  William  Burton 
*'  of  the  plea  aforefatd.  And  have  you  there  then  this  writ. 
'«  OiitnttB  fir  John  Willes,  knight,  at  Weftminfter,  the 
*«  ^hteenth  day  of  June,  in  the  twcnty.eighth  year  of  our 
**  reign. 

*'  By  virtue  of  this  writ  to  me  direfled,  at  my  county  court  "  SheiilTs 
^'  held  at  Oxford,  in  the  county  of  Oxford,  on  Thurday  the  twcn-  *|  "^^^ 
'*  ty-fixth  day  of  June,  in  the  twenty-ninth  year  of  the  reign  of  «  mari/etu 
'*  the  lord  the  king  within  written,  I  caufed  to  be  proclaimed 
*'  the  firft  time ;  and  at  the  general  quarter  feflions  of  the  peace* 
**  held  at  Oxford  aforefaid,  on  Tuefday  the  fifteenth  day  of  July 
•f  in  the  year  aforefaid,  I  caufed  to  be  proclaimed  the  fecond 
•*  time ;  and  at  the  moft  ufaal  door  of  the  church  of  Burford 
♦•  within  written,  on  Sunday  the  third  day  of  Auguft  in  the  year 
'f  afbrefaid,  immediately  after  divine  fcrvice,  one  month  at  the 
^f  U^&  befi)f  e  thp  wi^hin-n^med  Charles  Long  was  required  the 
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N®  IIL    **  fifth  timej  I  caa&d  to  be  proclained  th^  third  time*  that  th^ 
faid  Charles  Long  fiioiild  render  himfelf  onto  me^  as  withi?  U 
"  is  commanded  me* 


n f^"''*      "  99t>%P4i  the  fecond,  hrf  the  grace  of  God  of  Great 
'    •(^'^   4*  Britsun,  France^  and  Ireland  king,  defender  of  the  faith,  and 


^«  fo  forth;  ^  the  fheriff  of  Berk(hire>  greeting. 
''  mabd  you,  that  70a  omit  not  by  reafim  of  any  Uberty  of  yoor 
^  county*  bat  that  you  t:dce  Charles  Long,  late  of  Bnribrd  in 
**  the  county  of  Oxford,  gentleman,  (being  ondawed  in  the 
**  faid  county  of  Oxford,  on  Thnrfday  the  fixteenth  day  of 
^'  O£lober  laft  paft,  at  the  fmt  of  William  Burton,  gentlemao^ 
^  of  a  plea  of  debt,  as  the  iheriff  of  Oxfbrdflure  albrefaid  re* 
«'  turned  to  our  juffices  at  Weitmtnftef  on  the  morrow  of  AB 
'*  Souls  then  next  enfuing)  if  the  fsdd  Charles  Long  maybe 
^'  found  in  your  batHwick ;  and  him  fafely  keep,  fo  that  yoo 
'<,  may  have  his  body  before  our  juftkes  at  Weftminfter  from  the 
^*  day  of  faint  Martin  in  fifteen  days  to  do  and  receive  what  onr 
<'  court  ihall  confider  concerning  him  in  this  beh^f.  CBfttief^ 
*'  fir  John  Willes,  knight,  at  WeftnlinHer,  the  fixth  day  of  No* 
<<  vember  in  the  twenty-ninth  year  of  our  reign. 


«« Sheriff's       **  By  virtue  of  this  writ  to  me  dxreAed,  f  have  taken  the  body 
l!  "^ra  J    €€  of  the  within-named  Charles  Long ;  whidi  I  have  ready  at  the 
<</tu.         "  day  and  pl^ce  within- containtd,  according  as  by  this  writ  it  it 
**  commanded  me. 


««  )  3«    *  fi*^^ff  Mid^efex,  aw/  Latitat  ttenufpn  in  tie  Ctmrt  §/r 

••  King's  Bench* 


<«  Middlefex, 
«•  to  wit." 


}"  Cbe  SV^ftUl  is  commanded  that  he  tako 
*'  Cliarles  Long,  late  of  Burfbrd  in  the  county 


«  Bin  of 

^'  Middle* 

'<  tjYfpars^  "  of  6xfor(i,  if  he  may  be  feond  in  his  bailiwick,  and  him  falely 


r 

*  Note,  that  §  ;,  and  4,  are  the  n^al  method  of  procefty  tp  coii^el  an  ap^ 
pearance  in  the  courts  of  king^s  btticb,  and  extbejutr ;  in  which'  the  prance  oC 
tiiofe  courts  does  principally  differ  from  that  of  the  court  ctcntmeafUM  i  the 
fobfe^uent  iiages  of  proceedings  being  nearly  alike  an  ^m  all. 

4  ««  keep. 
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^  keet>»  fo  that  he  tazy  have  his  body  before  the  lord  the  king 
^'  at  Weftminfter,  on  Wednefdajr  next  after  fifteen  days  of  Eafter, 
^'  to  anfwer  William  Burton,  gentleman,  of  a  plea  of  trefpafs » 
''  [M|f  airo  to  a  bill  of  the  faid  William  againft  the  aforefaid  ^^^^ 
*'  Charlev  i^r  two  Kandred  poands  oif  debt,  aeor^ing  to  the 
f  cuftom  of  the  court  of  the  faid  lord  the  king,  before  fhe  king 
^'  himfelf  to  be  exhi|^ted|]  and  that  he  have  there  ^en  thif 
••  preeept* 

• 

*'  The  widuQ-naaied  Ckarlei  Lpng  is  not.fimid  in  my  baili-  '*  Sberiff!| 
•'  wick*         '''  '  ♦??...  :  '  "muiuj' 

««  l|(C4>9ff9  tlie  fepond^by  the  grace  of  God  of  Gre^^ 
«'  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
/'  to  forth;  to  the  iherifF  of  Berkfhire,  greeting.  IQ||(fea0 
•f ^  we  lately  commanded  oor  fheriff  of  Middlefex  that  he  flioold 
f ^  take  Charks  Long^  late  of  Barford  in  the  coonty  of  Oxford, 
*'  if  he  might  lie  foond  in  his  bailiwick,  and  him  fafely  k^ep* 
f '  to  that  he  might  be  before  us  at  Wefhninfter,  at  a  certain  day 
^  now  pall,  to  axifwet  unto  William  Barton,  gentleman*  of  a 
V  plea  of  trefjMifsi  [Mt  4fe  to  a  lull  of  the  (kid  Wiffiam  « jkttiaa^ 
f  againft  the  aforefaid  Charles,  for .  two  hundred  pounds  oF 
**  debt,  according  to  the  cufbm  of  our  court,  before  us  to  be 
'*  eadMbiiedi]  and  our  faid  iheriff  of  Middefex  ac  that  day're- 
<'  tomed  to  na  that  the  aforefaid  Charks  was  not  found  in  h!s  • 
**  bailiwick^  vdiertspon  on  the  behalf  of  the  aforefaid  ^^^lliaiii 
f  in  our  court  before  us  it  is  fufficiently  attefted,  tbat  the  afore- 
"  faid  Charles  lurks  and  runs  about  in  your  county :  Cl^efiort 
f  we  command  you,  that  you  take  him^  if  he  may  be  found  in 
««  your  l)aiUwickj  and  him  bkly  keep,  to  that  you  may  have  his 
"  body  before  us  at  Weftminfter  on  Tuefday  next  after  five  weeks 
f  of  Eafter,  to  anfwer  to  the  aforefaid  William  of  the  plea  [and 
.f  bill]  aforefaid  ;  and  have  you  there  then  this  writ.  flttoieCi 
'*  fir  Dudky  Ryder,  knight,  at  Weftminder,  the  eighteenth  dajr  • 
^'  of  April,  ia  the  twenty  ^eighth  year  pf  our  reign* 

"  ty  virtue  of  dus  writ  to  me  direfied,  I  have  uhen  the  body  "  SherilT'a 
^'  of  the  within-named  Charles  Long;  which  1  have  ready  at  the  *  ^^^^'"^9 

*•  day 
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1^  III.   <«  day  and  place  ^thm->coiitamedj  according  as  by  tliis  writ  it  vi 

'7 'V'"  '^.  **  conmiandcd  mc. 

^'  §  4.  ^r//  ^  QS^  fflinas  <«  /i&^  Exchequer. 

''  4^4^Jl>lR(BC  the  fccond^  by  the  grace  of  God  of  Great 
*'  Britain^  France,  and  Ireland  king,  defender  of  the  £ftith»  and 
"  fo  forth ;  to  the  flxerilF  of  Berkihire,  greeting.  tfU  oom- 
«f  nand  yoa*  that  yoa  omit  not  byreafon  of  any  liberty  of  your 
*'  county,  but  that  you  enter  the  fame,  and  take  Charles  Lnnga 
**  late  of  Burford  in  the  county  of  Oxford,  gentlemanj  whereib- 
*'  ever  he  (hall  be  found  in  your  bailimck,  and  him  fafely  keep* 
'^  fo  that  you  may  have  his  body  before  the  barons  of  our  exche« 
*'  quer  at-Weftminfter,  jon  the  morrow  of  the  holy  Trinity,  tb 
«'  aofwer  William  Burton  oar  debtor' of  a  plea  that  he  render  to 
«<  him  two  hundred  pounds  which  he  owes  him  and  anjuftly  de- 
tains, whereby  he  is  the  lefs  able  to  fatisfy  us  the  debts  which  he 
owes  us  at  our  laid  exchequer,  as  he  faith  he  can  reafimabljr 
*'  ihew  that  the  (ame  he  ought  to  render  i  and  have  you  there 
««  this  writ.  eOittlcto  fir  Thomas  Parker,  knight,  at  Weft- 
<'  minfter,  the  fixth  day  of  May>  in  the  twenty-eighth  year  of 
*<  our  reign. 

«^  Sheriff's       ««  By  virtue  of  thb  writ  to  me  direded,  I  have  taken  the  body 
«<  G^^t    "  ^^  ^^  within^named  Chadts  Long;  which  I  have  ready  before 
«'/!».**        ««  the  barons  within- written,  acconUng  as  within  it  is  coou 
**  manded  jne," 


%  5.  Special  Bail;  tn  thtArreft  of  the  Defendant »  pftrfuant  to  th^ 

Teftatum  Capias,  in  page  xiv. 

Bsi]  bond         itn0lD  all  men  by  thefe  fH'efents,  that  we  Charles  Long  of 

to^thc  /he-    Snrferd  in  the  county  of  Oxford,  gentlemen,  Peter  Hamood  qf 

Bix  in  the  faid  county,  yeoman,  and  Edward  Thomfinfon  of 

Woodftock  in  the  faid  county,  innholder,  are  held  and  firmly 

bound  to  Chrilk)pher  Jones,  efqmre,  iberiff  of  the  county  of 

Btrkf» 
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fierksj  in  four  handred  pounds  of  lawful  money  of  Great.  Bii-    N^  IIL 

tain»  to  be  paid  to  the  faid  Iheriff,  or  his  certain  a'ttomey|  exe- 

motors,  adminiftrators>   or  aligns;  for  which  payment  well  and 

truly  to  be  made«  we  bind  ourfelves  and  each  of  us  by  himfelf 

foir  the  whole  and  in  grofs,  our  and  every  of  our  heirs,  execu- 

tors»  and  adminiftrators,  firmly  by  thefe  prefents*   fealed  with 

our  feals.    Dated  the  fifteenth  day  of  May  in  the  twenty-eighth 

year  of  the  reign  of  our  (bvereign  lord  George  the  fecondj  by 

the  grace  of  God  king  of  Great  Britain*  France,  aad  Ireland^ 

defender  of  the  faith,  and  fo  forth,  and  in  the  year  of  our  Lord 

one  thoufandj  feven  hundred,  and  fifty-five. 

die  COIlMtfOtI  of  this  obligation  is  fuch,  that  if  the  abore- 
bounden  Charles  Long  do  appear  before  the  jalBces  of  our  fo- 
vereign  lord  the  Jring  at  Weffaninfter*  on  the  morrow  of  the 
holy  Trinity,  to  anfwer  ^A^liam  Burton,  gentleman,  of  a  pies 
of  debt  of  two  hundred  pounds,  then  this  obligation  fhall  be 
void  and  of  none  tSc€t,  or  elfe  fhall  be  and  remain  in  full  force 
and  virtue. 

Sealed,  ^d  delivered,  being  Charles  Long.  (L.  S.) 
firft  duly  fUmped,  in  the  Peter  Hamond.  (L.  S.) 
prefence  of  Edward  ThomUnfon.     (L.  S.) 

Henry  Shaw. 

Timothy  Griffith. 


^M  Charles  Long  do  acknowlege  to  owe  unto  the  plaintiff  R«cognI. 
four  hundred  pounds,  and  vou  John  Rofe  and  Peter  Hamond  do  ^nce  of 
feverally  acknowlege  to  owe  unto  the  fame  perfon  the  fum  of  the  coni. 
two  handred  pounds  a-piece,  to  be  levied  upon  your  feveral  goods  miOioncr* 
and' chattels,  lands  and  tenements,  opott  conllftfon  that,  if  the 
defendant  be  condemned  in  the  a£tion,  he  (hall  pay  the  condemn* 
ation,   or  render  himfelf  a  prifoner  in  the  Fl^ec  for  the  fame; 
and,  if  he  fail  fo  to  do,  you  John  Rofe  and  Peter  Hamond  do 
undertake  to  do  it  for  him. 


Trinity 
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Trinity  Term,  28  Geo.  II. 


BaU piece.    ^   Berks,!  4hi  a  Tiftatum  CapUu   from    Oxfordfliire 

to  wit. '  Charles  Long,  kte  of  Borferd  in  the  county  of  Ox. 
ferd,  gentleman,  returnable  on  the  morrow  of  the  holy  Trinity; 
ftt  the  fuit  of  M^Oiam  Burton^  of  a  plea  of  debt  of  two  hundred 
poonda: 

Cbe  bofl  are,  John  Rofe^  of  Witney  in  the  county  of  Oxford; 
cfquire.    Peter  Hamond,  of  Bix  in  the  faid  county,  yeoman. 

Richard  Price,  attorney  7 
for  tiie  defendant.      J 

The  party  himfelf  in  £  400* 
Each  of  the  bail  in  £  aoo. 

Ti^ken  and  acknowlegedr  the  twenty-eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thoufand  feven  hundred  and  fifty-five,  ^ 
hene  ifi»  before  me« 

Robert  Orove* 
one  of  the  commxfiianers. 


%6.Tbi  Ricord,  as  rmawdfy  ITrii  0/  Eaton* 

tMtflC  C(^  lom  the  king  hath  given  in  charge  to  his  tmfty  and 

<n^-  beloved  fir  John  Willes,  knight,  his  writ  dofed  in  thefis  words :. 

€FC4>ft(V0  the  fecond,  by  the  grace  of  God  of  Great  Britato, 
France,  and  Ireland  king,  defender  of  the  &ithi  and  b  £xth| 
to  our  trufty  and  beloved  fir  John  >^Ues,  knight,  greeting* 
Secanfe  in  the  record,  and  procefs,  and  alfo  in  the  giving  of 
judgment,  of  the  plaint  which  was  in  Our  court  before  you,  ao4 
your  fellows,  our  juftices  of  the  bench,  by  our  writ,  betweea 
William  Burton*  gentleman*  and  Charles  Long,  late  of  Borferd 
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In  the  county  of  Oxford,  gentleinan,  of  a  certain  debt  of  two  K^  lit. 
hundred  pounds,  which  the  fiud  William  demands  of  the  faid 
Charles,  manifefl  error  hath  intervened,  to  the  great  damage  of 
him  the  laid  William,  as  we  from  his  complsdnt  are  informed : 
we,  being  willing  that  the  error,  if  any  there  be,  (hould  be  cor- 
reded  in  due  manner,  and  that  full  and  fpeedy  juftice  ihotxid  be 
done  to  the  pardes  aforefaid  in  this  behalf,  do  command  you.  Chat, 
if  judgment  thereof  be  given,  then  under  your  feal  you  do  dif- 
tinftly  and  openly  fend  the  record  and  procefs  of  the  plsunt  afore- 
laid,  with  all  things  concerning  them,  and  this  writ ;  fo  that  we 
may  have  them  from  the  day  of  Eafter  in  fifteen  days,  wherefo* 
ever  we  fliall  then  be  in  England ;  that  the  record  and  procefs 
aforefaid  being  infpe&d,  we  may  caufe  to  be  done  thereupon, 
for  correcting  that  error,  what  of  right  and  according  to  the  law 
and  cuftom  of  our  realm  of  England  ought  to  be  done.  tStit* 
titb  onrfelf  at  Wefbninfler,  the  twelfth  day  of  February,  in  the 
twenty-ninth  year  of  our  reign. 


d^  record  and  procefs,  whereof  in  the  faid  writ  mentiOtt  above  Chief  juf* 

is  made,  follow  in  thefc  words,  to  wit :  1*"'^  '*"  ♦ 

.  turn- 

^Itm  at  WeflminAef  before  iir  John  Willes,  knight,  and  his  TherecorJ. 
brethren,  juftices  of  the  bench  of  the  lord  the  king  at  Welt* 
minller,  of  the  term  of  the  holy  Trinity,  in  the  twenty-eighth 
year  of  the  reign  of  the  lord  George  the  (econd,  by  the  grace 
of  God  of  Great  Britain,  France,  and  Ireland  king,  defiinder 
ofthe  faith,  {^Tr. 

Oxon, )   C|HltU0  Long,  late  of  Burford  in  the  county  aforer  Wrh.  « 
to  wit.  J     faidj  gentleman,  was  fummoned  to  anfwer  William 
fiurton,  of  Yarnton  in  the  faid  county,   gentleman,  of  a  pha 
that  he  render  unto  him  two  hundred  pounds,  which  he  owe^ 
him  and  unjudly  detains,  [as  he  faith.]      9nll  to^^ereiippn  the  DecUn^ 
faid  William,  by  Thomas  Googh  his  attorney,  complains,  th^^  tion^or 
whereas  on  the  firft  day  of  December,  in  the  y?ar  of  our  Lord  ^^3!*  *"  * 
one   thoufand  feven  hundred  and  fifty  four,  at  Banbury  in  thif 
county,  the  faid  Charles  by  his  writing  obligatory  did  acknowr 

fcgc 
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N^  ilJ.    them  at  the  time  of  the  making  the  faid  ^vHtibg  oUt^tbiy 
I  "-i^-'"^  fliould  finally  ceafe  and  determine.     And  the  faid  WiKam  for- 
ther  faith,  that  although  he  afterwards,  to  wit  on  the  fixth  dzf 
of  Januar}',  in  the  year  of  our  Lord  one  thoufand  feren  hon* 
dred    and  fifcy-five  at    Banbury  aforef^id,    requefted  the  (miA 
Charles  to  pay  to  him  the  faid  William   the  faid  feventy.five 
frotejfaajp.  pounds,  yet  (by  protellation  that  the  faid  Charles  hafh  not  ftood 
to,  obeyed,  obferved,    fulfilled.   Or  kept  any  part  of  the  iaii 
liward,  which  by  him  the  faid  Charles  ought  to  have  been  ftood 
to,  obeyed,  obferved,  fulfilled,  and  kept)  for  filrdiet  plek  thereia 
he  faith,  that  the  faid  Charles  the  faid   feventy-five  pounds  to 
the  faid  Willliam  hach  not  hitherto  paid  :  and  this  he  is  ready  to 
verify.     Wherefore  he  prays  judgment,  and  his  debt  aforefaid, 
together  with  his  damages  occafloned  by  the  detention  of  tht 
Demurrer,    faid  debt,  to  be  adjudged  unto  him,  L'fc.     %n!%  the  afore£ud 
Charles  faith,  that  the  plea  aforefaid,  by  him  the  faid  WiUtam 
in  manner  and  form  aforefaid  above  in  his  replication  pleaded, 
and  the  matter  in  the  fame  contained,  are  in  no  wife  fufficient'in 
law  for  the  faid  William  to  have  or  maintain  his  a^on  aforefaid 
thereupon  againfl  him  the  faid  Charles ;  to  which  the  faid  Charles 
hath  no  neccflity,  neither  is  he  obliged  by  the  law  of  the  land, 
in  any  manner  to  anfwer :  and  this  he  is  ready  to  verify.    Where, 
fore,  for  want  of  a  fufncient  replication  in  this  behalf,  Che  fwi 
Charles,  as  aforefaid,  prays  judo;ment,  and   that  the  af  •reiaid 
William  may  be  precluded  from  having  his  adlion  aforefaid  there- 
upon agairift  him,  Wr.     And  the  faid  Charles,  according  to  the 
form  of  the  datute  in  that  cafe  made  and  provided,  ihews  to  the 
court  here  the  caufes  of  demurrer  following ;  to  wit,  that  it  doth 
not  appear,  by  the  replication  aforefaid,  that  the  faid  arbitators 
made  the  fame  award  in  the  prefence  of  two  credible  wttnefles 
on  or  before  the  faid  firfl  day  of  January,  as  they  ought  to  have 
done,  according  to  the  form   and  effe^  of  the  condition  afore i. 
faid ;  and  that  ihe  replication  aforefaid  is  uncertain,  infufficient, 
and  wants  form.     9nll  the  aforefaid  William  faith,  that  the  plea 
aforefaid  by  him  the  faid  William  in  manner  and  form  aforefaid 
above  in  his  replication  pleaded,  and   the  matter  in  the  fkme 
contained,  are  good  and  fufficient  in  law  for  the  faid  WilYiam  to 
have  and  maintain  the  faid  aflion  of  him  the  faid  William  there- 
upon 


Caufes  of 
demurrer. 


J^indrr  in 
demurrer. 
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upon  sigainft  the  faid  Charles ;  which  faid  plea«  and  the  matter    N^  III, 
theroio  contained*  the  faid  William  is  ready  to  verify  and  prove  '     '  if     "^ 
as  the  court  ihali  award  :  and  becaufe  the  aforefaid  Charles  hath 
not  anfwered  to  that  plea»  nor  hath  he  hitherto  in  any  manner 
denied  the  fame,  the  faid  William  as  before  prays  judgment*  and 
Us  debt  aforefaid,  together  with  his  damages  occafioned  by  the 
detention  of  that  debt,  to  be  adjudged  unto  him,  ^r.     3m  Contlntt. 
fecCftllfe  the  jaftices  here  will  advife  themfelves  of  and  upon  the  ^^*** 
premites  before  they  give  judgment  thereupon,  a  day  is  there- 
npon  given  to  the  parties  aforefaid  here,  until  the  morrow  of 
All  Souls,  to  hear  their  judgment  thereupon,  for  that  the  faid 
juftices  here  are  not  yet  advifed  thereof.     At  which  day  here 
come  as  well  the  faid  CharL^s  as  the  faid  William,  by  their  laid 
attorneys ;  and  becaufe  the  faid  jaftices  here  will  farther  advife 
themfelves  of  and  upon  the  premises  before  they  give  judgment 
thereupon,  a  day  is  farther  given  to  the  parties  aforefaid  her0 
nntil  the  odave  of  faint  Hilary,  to  hear  their  judgment  thereupon^ 
for  that  the  faid  joftices  here  are  not  yet  advifed  thereof.     At 
which  day  fa^e  come  as  well  the  faid  William  Burton  as  the  faid 
Charles  Long,  by  their  faid  attorneys.     VSUntXtttntf  the  record  Oplnjonof 
and  matters  aforefaid  having  been  feen,  and  by  the  jufHces  here  ^  ^^"^ 
fully  dnderfiood,  and  all  and  fingular  the  premifes  bemg  exa- 
mined, and  mature  deliberation  being  had  thereupon ;  for  that  Repliea« 
it  ibems  to  the  faid  juftices  here,  that  the  faid  plea  of  the  faid  J*?"*"" 
Willhim  Burton  before  in  his  replication  pleaded,  and  the  matter  judgment 
therein  contained,  are  not  fuffident  in  law,  to  have  and  main-  ^^  ^^*  <le- 
tain  the  adion  of  the  aforefaid  William  againft  the  aforefad  ^a^-^til 
Charles;  t^etefora  ft  (0  COnSl^teD,  that  the  aforefaid  William  ^iitt^  ' 
take  nothing  by  hisjyrit  aforefaid,  but  that  he  and  his  pledges  of  ^'^'^ 
profecating,  to  wit,  John  Doe  and  Richard  Roe,  be  in  mercy  for 
his  falfe  complaunt ;   and  that  the  aforefaid  Charles  go  thereof 
without  a  day,  Ifc.  9M  it  f0  (art^r  COnO^ereH,  that  the  afore-  Amerce- 
faid  Charles  do  recover  againft  the  aforefaid  William  eleven  pounds  ^'' 
and  ieven  (hillings,  for  his  cods  and  charges  by  him  abodt  his  de- 
fence in  this  behalf  fuftained,  adjudged  by  the  court  here  to  the 
fsu^  Charles  with  his  confent,  according  to  the  form  of  the  ftatnte 
in  that  cafe  made  and  provided  :  and  that  the  aforefaid  Charles  ixccution. 
may  have  executiop  thereof,  ^r. 

M  m  a  9etet. 
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N^  III.  9ftertoar1l0>  to  wit,  on  Wednefday  next  after  fifteen  days 
"'"  V  of  Eafter  in  this  fame  term,  before  the  ^prd  the  king,  at  Wcft- 

•raiTigned.'  "'^nfter,  comes  the  aforefaid  William  Burton*  by  Peter  Manwa- 
ring  his  attorney,  and  faith,  that  in  the  record  and  procefs  afore- 
faid, and  alfo  in  the  giving  of  the  judgment  in  the  plaint  afore- 
faid, it  is  manifeftly  erred  in  this ;  to  wit,  that  the  jodgmcnt 
aforefaid  was  given  in  form  aforefaid  for  the  fud  Charles  Long 
againft  the  aforefaid  William  Burton,  whereby  the  law  of  the 
land  jadgment  fhould  have  been  given  for  the  faid  William 
Burton  againft  the  faid  Charles  Long :  and  this  he  is  ready  to 

Writof  Sfi-  verify.    9n1l  the  faid  William  prays  the  writ  of  the  faid  lord 

hcv  ciTOrt.  ^^®  ^*"S»  '°  ^^^^  '^®  ^**^  Charles  Long  to  be  before  the  (kid 
lord  the  king,  to  hear  the  record  and  procefs  aforefaid :  and  it  is 
granted  unto  him  :  by  which,  the  (herifF  aforefsud  is  commanded 
that  by  good  [and  lawful  men  of  his  bailiwick]  he  caufe  the 
aforefaid  Charles  Long  to  know,  that  he  be  before  the  lord  the 
king  from  the  day  of  Eafter  in  &ve  weeks,  wherefoever  [he  Ihall 
then  be  in  England,]  to  hear  the  record  and  procefs  aforeiaid, 
if   [it   (hall  have  happened  that  in  the  fame  any  error  ihall 
have  intervened ;]  and  farther  [to  do  and  receive  what  the  coon 
of  the  lord  the  king  {hall  confider  in  this  behalf.]     The  fame  day 
Sherlflf's      ^^  given  to  the  aforefaid  William  Burton.     3t  tOWtl)  liaB  before 
return;        the  lord  the  king,  at  Weftminfter,  comes  the  aforefaid  WjUiam 
4cirejt(i*      Surton,  by  his  attorney  aforefaid :   and  the  (herifF  returns,  that 
by  virtue  of  the  writ  aforefaid  to  him  directed  he  had  cauied 
the  faid  Charles  Long  to  know,  that  he  be  before  the  lord  the 
king  at  the  time  aforefaid  in  the  faid  writ  contuned,  by  John 
Den  and  Richard  Fen,  good,  £^r ;    as  by  the  fame  writ  was 
commanded  him :    which  faid  Charles  Long,  according  to  the 
warning    given  him  in  this  behalf,   here  cometh  by   Thomas 
Crror  af-      Webb  his  attorney.    Sa^tettVOn  the  faid  William  faith,  that  in 
iS^  the  record  and  procefs  aforefaid,  and  alfo  in  the  giving  of  the 

judgment  aforefaid,  it  is  manifeftly  erred,  alleging  the  error 
aforefaid  by  him  in  the  form  aforefaid  alleged,  and  prays,  that 
the  judgment  aforefaid  for  the  error  aforefaid,  and  others,  in  the 
record  and  procefs  aforefaid  being,  may  be  reverfed,  annulled* 
and  entirely  for  nothing  efteemed,  and  that  the  faid  Charles 
msy  rejoin  to  the  errors  a:forefaid,  and  that  the  court  of  the  faid 
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lord  the  king  here  may  proceed  to  the  examination  as  well  of   N<^  III. 
che  record  and  procefs  aforefaid,  as  of  the  matter  aforefaid  above  ^     ■i^'-^J 
for  error  afUgned.     9M  the  faid  Chailes  faith,  that  neither  m  Rejoinder  j 
the  record  and  procefs  aforefaid,  nor  in  the  giving  of  the  judg-  ^^um. 
ment  aforefaid,  in  any  thing  is  there  err^d  ^and  he  prays  in  like 
manner  that  the  court  of  the  faid  lord  the  king  here  may  pro* 
ceed  to  the  examination  as  well  of  the  record  and  procefs  afore- 
faid, as  of  the  matters  aforefaid  above  for  error  afligned.     9tl!l  Continu- 
tiecanfe  the  court  of  the  lord  the  king  here  is  not  yet  advifed  ^^^* 
what  judgment  to  give  of  and  upon  the  premifes,  a  day  is  there- 
of given  to  the  parties  aforefaid  until  the  morrow  of  the  holy 
Trinity,  before  tU(f  lord  the  king,  wherefoever  he  Ihall  then  be 
in  England,  to  hear  their  judgment  of  and  upon  the  premifes, 
for  that  the  court  of  the  lord  the  king  here  is  not  yet  advifed 
thereof.     At  which  day  before  the  lord  the  king,  at  Weftmin- 
fter,  come  the  parties  aforefaid  by  their  attorneys  aforefaid : 
C22()ettfttK)tl«  as  well  the  record  and  procefs  aforefaid,  and  the  Opinion  of 
judgment  thereupon  giveiu  m  the  matters  aforefaid  by  the  faid  ^^  ^"^ 
Wilham  above  ibr  error  afligned,  being  feen,  and  by  the  court 
of  the  lord  the  king  here  being  fully  underilood,  and  mature  de- 
liberation being  thereupon  had,  for  that  it  appears  to  the  court  of 
the  lord  the  king  here,  that  in  the  record  and  procefs  aforefaid, 
and  alfo  in  the  giving  of  the  judgment  aforefaid,  it  is  manifeftly 
erred,  t|)etef0te  (tMiS  COtlfll^etell,  that  the  judgment  aforefaid,  Judgmene 
for  the  error  aforefaid,  and  others,   in  tlie  record  and  procefs  ^  *he  torn* 
aforefaid,  be  reverfed,    annulled,  and  entirely  for  nothing  ef-  nvt^td! 
teemed;  and  that  the  aforefaid  William  recover  againft  the  afore-  Judgment 
faid  Charles  his  debt  aforefaid,  and  alfo  fifty  pounds  for  his  damages  ^jH^ff 
which  he  hath  fuftained,  as  well  on  occafion  of  the  detention  of  Cofts. 
the  faid  debt,  as  for  his  cofts  and  charges  unto  which  he  hath 
been  put  about  his  fuit  in  thb  behalf,  to  the  faid  William  with  hit 
confent  by  the  court  of  the  lord  the  king  here  adjudged*    And  I^eftndant 
Che  faid  Charles  in  mercy,  »merce4. 


§  7.     Procefi  of  Execution* 

4E^®  C)]&0tf  the  fecond,  by  the  grace  of  God  of  Great  Writ  of  m. 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  Pj^^^f^^^f- 

Jacmikm, 
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fo  forth,  to  the  flMiiff  of  Osffordfltire,  greedng.  Iflt  oemmaiii 
you,  that  you  oke  Charks  Long»  late  of  Burfbrd,  gentleman, 
if  he  may  be  feund  in  your  bailiwick,  and  him  (afely  keep,  fo 
that  you  may  have  hit  body  before  as  in  three  weeks  from  the 
day  of  the  holy  Tnnity,  wherefoever  we  fliall  then  be  in  Eng- 
land, to  fatisfy  William  Barton,  for  two  hundred  poonds  debt, 
which  the  faid  William  Bnrton  hath  lately  recovered  agsunft  him 
in  our  court  before  at,  and  alfo  fifty  pounds,  which  were  ad- 
judged in  our  faid  conrt  before  us  to  th^  faid  William  Burtoo,  for 
bis  damages  which  he  hath  fuftained,  as  well  by  occafion  of  the 
detention  of  the  faid  debt,  as  for  his  cofts  and  charges  to  which 
he  hath  been  put  about  his  fuit  in  thu  behalf,  whereof  the  faid 
Charles  Long  is  convided,  as  it  appears  .to  us  of  record  :  and 
have  you  there  then  this  writ.  fllitncCf  fir  ThomM  Denifim  *» 
knight,  at  Weihninfter,  the  nineteenth  day  of  June,  in  the  twenty- 
ninth  year  of  our  reign. 

Sheriff*t  By  virtue  of  this  writ  to  me  diredcd,  I  have  taken  the  body  of 

^f^^'Tl*        the  within-named  Charles  Long ;  which  I  have  ready  before  the 

lord  the  king,  at  Weftminfter,  at  the  day  within-written,  as  with^ 

in  it  is  commanded  me. 


Writer  0tf  iOIBiVC  the  fecond,  by  the  grace  of  God  of  Great 

Fierifmtiag,  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  fheriff  of  Oxfordihire,  greeting.  OBit  command 
]rou  that  of  the  goods  and  chattels  within  your  bailiwick  of 
Charles  Long,  late  of  Barford»  gentleman,  you  caofe  to  be  made 
two  hundred  pounds  debt,  which  William  Burton  lately  in  our 
court  before  us  at  Weftminfter  hath  recovered  againft  him,  and 
alfo  fifty  pounds,  v^ieh  were  adjudged  in  our  court  before  us  to 
the  faid  William,  for  his  damages  which  he  hath  fuftuned,  as  well 
by  occafion  of  the  detention  of  his  faid  debt,  as  for  his  cofts  and 
charges  to  which  he  hath  been  put  about  his  fuit  in  this  behalf, 
whereof  the  faid  Charles  Long  is  convided,  as  it  appears  to  us  of 
record ;  and  have  that  money  before  ns  in  three  weeks  from  the 

*  The  fenior  puUhe  jufttce ;  there  being  no  chief  juftice  that  term. 

lo  day 
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day  of  the  bdy  Trinity,  wherefoever  we  fliall  then  be  in  England,    |^o  jj  j^ 
to  render  to  the  faid  William  of  his  d^  and  damages  aforefaid  :  ^^-y1■i 
and  have  there  then  this  writ,    Olitneh  fir  Thomas  Denifop., 
knight,  at  Weftminfter,  the  nineteenth  4ay  of  June,   in   the 
twenty-ninth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  dire^ed,  I  have  caufed  to  be  made  Sherlff^s 
of  the  goods  and  chattels  of  the  within-written  Charles  Long,  ^^^J^A^ 
two  hundred  and  fifty  pounds ;  which  I  have  ready  before  the 
lord  the  king  at  Wefiminfier  at  the  day  within^  written,  as  it  is 
within  commanded  me. 


THE    END. 


ERRATA. 

Page      8.  no^   4.  line    3*  yir  by  a^ion  rtady  by  an  ad'on. 

1 58.   —     3*    —  14*  ^'^  three  years,  \njtrt  from  the  making  tbereofl 

267.    »—     9-    "■  •^''  tf/^rr  thirty  yeari,  add  tht  folh'ivwg  Jtntencn  :  But 

where  poflel!ion  has  gone  agreeably  to  t^« 
fimitations  of  a  deed  bearing  date  thirty 
years  ago,  it  maybe  read  without  any  evidence 
of  the  duration  of  ii^s  exifVence,  or  of  it  s 
execution,  though  the  fubfcribing  witnelTes  be 
flill  living.  GUb.  Ev.  94.  For  fuch  potrcrinnn 
affords  fo  ftronga  prefumption  in  favour  of  the 
authentici ty  of  the  deed ,  as  to  fu perfede  tlie  ne. 
ceflity  qf  any  other  proof  of  the  validity  of  it's 
origip,  or  of  ic*s  due  execution. 

^68.  — •  TT.  —  23.  after  prefumeJ  to  be,  hjirt  under. 

370.    —   17.  —     8.  cfur  facred,  irjert  nature. 

44S.   —     S.  -—     2.  far    the  ifluc,  read  thouj^h  liTue. 


¥■"•■■ 
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N*^  Iir.  To  forth,  to  the  fkmf£  of  O^fordihire,  greeung.  Ifif  oonnitiid 
i  mm^^  -^  you,  that  you  cake  Charts  Long»  late  of  fiiirford,  gentlemao, 
if  he  may  be  found  in  your  buUwick,  and  him  ikfely  keep,  fo 
that  you  may  have  his  body  before  us  ia  three  weeks  from  the 
day  of  the  holy  Trinity,  wherefoever  we  ihall  then  be  in  Eng- 
land, to  fatisfy  William  Barton,  for  two  hundred  pounds  debt, 
which  the  faid  William  Burton  hath  lately  recovered  againft  him 
in  our  court  before  us,  and  alfo  fifty  pounds,  which  were  ad- 
judg<d  in  our  faid  court  before  us  to  th^  faid  V^liam  Burton,  for 
his  damages  which  he  hath  fuftained,  as  well  by  occafion  of  the 
detention  of  the  faid  debt,  as  for  his  coils  and  charges  to  which 
he  hath  been  put  about  his  fuit  in  this  behalf,  whereof  the  faid 
Charles  Long  is  convided,  as  it  appears  .to  u«  of  record  :  and 
have  you  there  then  this  writ.  OUtntUi  fir  ThemM  Denifon  *» 
knight,  at  Weftminfter,  the  nineteenth  dayof  JuQe»ia  the  ^enty- 
ninth  year  of  our  reign. 

Sheriff's  By  virtue  of  this  writ  to  me  direded,  I  have  taken  the  body  of 

^"^^        the  within-named  Charles  Long  i  which  I  have  ready  before  the 
'  lord  the  king,  at  Weftminfier,  at  the  day  within*written,  as  with* 
in  it  is  commanded  me* 


Writof  €FC0Si0C  the  fecond,  by  the  grace  of  God  of  Great 

fieri/mias.  Britain,  France,  and  Ireland  king*  defender  of  the  faith,  and 
fo  forth,  to  the  fheriff  of  Oxfordfliire,  greeting.  tBt  command 
you  that  of  the  goods  and  chattels  within  your  bailiwick  of 
Charles  Long,  late  of  Burford»  gentleman,  you  caufe  to  be  made 
two  hundred  pounds  debt,  which  William  Burton  lately  in  our 
court  before  us  at  Weftminfter  hath  recovered  againft  him,  and 
alfo  fifty  pounds,  which  were  adjudged  in  our  court  before  us  to 
the  faid  William,  for  his  damages  which  he  hath  fuftained,  ns  well 
by  occafion  of  the  detention  of  his  faid  debt,  as  for  his  cofts  and 
'  charges  to  which  he  hath  been  put  about  his  fuit  in  this  behalf* 
whereof  the  faid  Charles  Long  is  convided,  as  it  appears  to  us  of 
tecord ;  and  have  that  money  before  ns  in  three  weeks  from  the 

*  The  (enlor  puiihi  juftice  $  there  being  no  chief  juftice  that  term. 

lo  day 
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day  of  the  Holy  Trinity,  whcrcfocvcr  we  (hall  then  be  in  England,    ^^  m^ 
to  render  to  the  faid  William  of  his  d^t  and  damages  aforefaid  :  ^■■iv-'- 
and  have  there  then  this  writ,    Olitneh  fir  Thomas  Denifon. 
knight,  at  Weftminfter,  the  nineteenth  4ay  of  June,   in   the 
twenty-ninth  year  of  our  reigm 

By  virtue  of  this  writ  to  me  dire^ed,  I  have  caufed  t©  be  made  Shcriflfi 
of  the  goods  and  chattels  of  the  within- written  Charles  Long,  ^^^^^V^ 
two  hundred  and  fifty  pounds;  which  I  have  ready  before  the 
lord  the  king  at  Weftminiler  at  the  day  within- written,  as  ic  is 
within  commanded  me. 


THE    END. 


/ 


/ 
/ 
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ERRATA. 

Ps|e      S.  notp   4.  line   3*  fur  by  h€C\fm  read,  by  an  a^'on. 

1 5S.   —     3.   —  14*  tf/>rr  three  years,  jn/frr  from  the  making  thereof, 
467.    •-•     9.    —  ttlt.  after  thirty  ytzrt,  add  the  foILwirg  fentencn  :  But 

where   pofleffion  has  gone  agreeably  to  the 
nmitationa   of  a  deed    bearing    date    thirty 
years  ago,  it  may  be  read  without  any  evidence 
of  the  dnratioii  of  it^s  ckiftence,  or  of  it  9 
execution,  though  the  fubfcribing  witnefles  be 
ftill  living.  Gilb.  Ev.  94.   For  fuch  poireffion 
affords  lb  (Irong  a  prefumption  in  favour  of  the 
authenticity  of  the  deedy  as  to  fuperfede  the  ne> 
ceflity  qf  aqy  other  proof  of  the  validity  of  it's 
origiq,  or  of  it's  due  execution. 
^68.  —  7T>  -—13.  after  prefumed  to  be,  hfert  under. 
370.   —   X7«  "^     S.  efur  facred)  infert  nature* 
44a*  ^>     S.  —    2.  for    the  ifluc,  read  though  IfTue. 
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